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COURT  OF  APPEALS, 
Feb.  15,  1915. 

THE  PEOPLE  V.  C.  KLINCK  PACKING  CO. 

(214  N.  Y.  121.) 

(1.)  Labob   Law — One   day    of   best    in    seven — Constitutional,    as 
exebcise  of  police  poweb. 

Tlie  statute  (Labor  Law  [L.  1913,  ch.  740],  §  8a)  which,  with 
certain  exceptions  and  subject  to  certain  qualifications,  provides  that 
every  employer  carrying  on  any  factory  or  mercantile  establishment 
shall  allow  every  person  employed  in  such  factory  or  mercantile 
establishment  at  least  twenty-four  consecutive  hours  of  rest  in  every 
seven  consecutive  days,  is  a  valid  exercise  of  the  police  power  of  the 
state  for  the  promotion  and  protection  of  the  public  health  and  welfare. 
(Lochner  v.  New  York,  198  U.  S.  45,  distinguished.) 

(2.)  Same — Its  PB0\^SI0NS  abe  beasonable,  faib  and  appbopbiate. 

The  provisions  of  the  statute  on  its  face  are  reasonable,  fair  and 
appropriate,  and  it  can  fairly  be  believed  that  its  natural  consequences 
will  be  in  the  direction  of  betterment  of  public  health  and  welfare, 
and,  therefore,  that  it  is  one  which  the  state  for  its  protection  and 
advantage  may  enact  and  enforce. 

(3.)  Same. 

Certain  exemptions  from  the  provisions  of  the  statute,  of  employees 
expressly  specified  (L.  1914,  chs.  388,  396,  512),  are  based  on  obvious 
reasons  and  grounds  of  classification,  and  the  classification  and  exemp- 
tions thereby  made  are  not  subject  to  condemnation  from  a  constitu- 
tional standpoint  as  discriminatory. 
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(4.)   Same. 

The  legislature,  however,  cannot  secure  relief  from  its  duties  and 
responsibilities  by  a  general  delegation  of  legislative  power  to  some 
one  else,  and  hence  the  provision  of  the  statute  (L.  1914,  ch.  396), 
which  exempts  "  Employees,  if  the  commissioner  of  labor  in  his 
discretion  approves,  engaged  in  the  work  of  any  industrial  or  manu- 
facturing process  necessarily  continuous,  in  which  no  employee  is 
permitted  to  work  more  than  eiglit  hours  in  any  calendar  day,"  is 
unconstitutional  because  of  the  attempt  which  the  le<;islature  has 
made  to  delegate  its  powers  to  the  commissioner  of  labor  and  to  permit 
him  to  determine  without  any  guide  whether  the  provision  shall  take 
effect.  But  since  this  particular  provision  by  way  of  amendment  is 
not  so  connected  with  the  general  scope  and  purpose  of  tlie  legislation 
that  its  imperfections  totally  destroy  the  latter,  the  original  statute- 
may  stand  even  though  this  provisic-n  falls  as  invalid. 

People  V.  Klinck  Packing  Co.,  164  App.  Div.  97,  affirmed. 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  22,  1914,  affirming  a  judgment  of  the  Erie 
County  Court  which  affirmed  three  judgments  of  the  City  Court 
of  Buffalo  convicting  the  defendant  of  violating  section  8a  of 
the  Labor  Law. 

During  the  month  of  December,  1913,  the  defendant  was 
engaged  in  operating  within  the  city  of  Buffalo  a  plant  and 
factory  for  the  killing  of  hogs  and  the  preparation  of  meats  in 
various  forms  for  consumption.  During  that  time  it  caused  or 
permitted  some  of  its  employees  specified  in  said  .section  of  the 
Labor  Law  to  work  for  seven  days  or  more  consecutively  with- 
out any  day  of  rest,  in  violation  of  the  provisions  of  said 
section,  which  at  the  time  in  question  provided  as  follows : 

"§  8-a.  One  day  of  rest  in  seven. — (1)  Every  employer 
of  labor  engaged  in  carrying  on  any  factory  or  mercantile 
establishment  in  this  state  shall  allow  every  person,  except 
those  specified  in  subdivision  two,  employed  in  such  factory  or 
mercantile  establishment  at  least  twenty-four  consecutive  hours 
of  rest  in  every  seven  consecutive  days.  No  employer  shall 
operate- any  such  factory  or  mercantile  establishment  on  Sun- 
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day  unless  he  shall  have  complied  with  subdivision  three. 
Provided,  however,  that  this  section  shall  not  authorize  any 
work  on  Sunday  not  now  or  hereafter  authorized  by  law. 

"  (2)   This  section  shall  not  apply  to 

"  (a)   Janitors; 

"(b)  Watchmen; 

**  (c)  Eraplo^^ees  whose  duties  include  not  more  than  three 
hours'  work  on  Sunday  m  (1)  Settin/^  sponges  in  bakeries;  (2) 
Caring  for  live  animals;  (3)  Maintaining  fires;  (4)  Necessary 
repairs  to  boilers  or  machinery. 

**  (d)    Superintendents  or  foremen  in  charge. 

"  3.  Before  operating  on  Sunday,  every  employer  shall  post 
in  a  conspicuous  place  on  the  premises  a  schedule  containing  a 
list  of  his  employees  who  are  required  or  allowed  to  work  on 
Sunday  and  designating  the  day  of  rest  for  each,  and  shall  file 
a  copy  of  such  schedule  with  the  commissioner  of  labor.  The 
employer  shall  promptly  file  with  the  said  commissioner  a  copy 
of  every  change  in  such  schedule.  No  employee  shall  be  re- 
quired or  allowed  to  work  on  the  day  of  rest  so  designated  for 
him. 

"  4.  Every  employer  shall  keep  a  time-book  showing  the 
names  and  addresses  of  all  employees  and  the  hours  worked  by 
each  of  them  in  each  day,  and  such  time-book  shaU  be  open  to 
inspection  by  the  commissioner  of  labor. 

**  5.  The  industrial  board  at  any  time  when  the  preservation 
of  property,  life  or  health  requires,  may  except  specific  cases 
for  specified  periods  from  the  provisions  of  this  act  by  written 
orders  which  shall  be  recorded  as  public  records.** 

August  Becker  and  J.  Ralph  Uhh  for  appellant. 

The  police  power  is  subordinate  to  the  exercise  and  enjoyment 
of  those  rights  secured  by  our  Constitutions.  (South  Carolina 
V.  United  States,  199  U.  S.  487 ;  Matter  of  Jacobs,  98  N.  Y.  98;, 
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Fisher  Co.  v.  Woods,  187  N.  Y.  90;  Colon  v.  Lisk,  153  N.  Y. 
188;  People  v.  Budd,  117  N.  Y.  1 ;  Health  Department  v. 
Rector,  etc.,  145  N.  Y.  32;  Village  of  Carthage  v.  Frederick, 
122  N.  Y.  268;  Lawton  v.  Steele,  152  U.  S.  183.)  Section  8a 
of  the  Labor  Law  violates  the  constitutional  provisions  secur- 
ing to  citizens  their  libertj^  and  property  and  freedom  to  con- 
tract. (Const,  of  N.  Y.  art.  1,  §  1 ;  U.  S.  Const.  14th  Amend. ; 
People  V.  Marcus,  185  N.  Y.  257 ;  Adair  v.  United  States,  208 
U.  S.  161 ;  Lochner  v.  New  York,  198  U.  S.  45 ;  People  v.  Kane, 
79  Misc.  Rep.  140;  Muller  v.  Oregon,  208  U.  S.  412;  Schnaier 
V.  Navarre  H.  &  I.  Co.,  182  N.  Y.  83.)  The  statute  denies  to  a 
large  number  of  citizens  the  equal  protection  of  the  laws, 
privileges  and  immunities  accorded  to  others.  (People  ex  rel. 
W.  E.  &  C.  Co.  V.  Metz,  193  N.  Y.  148;  People  ex  rel.  W.  A. 
Co.  V.  Murphy,  195  N.  Y.  126;  People  v.  O.  C.  R.  Const.  Co., 
175  N.  Y.  84;  Gulf  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  150; 
Connolly  v.  U.  S.  Pipe  Co.,  184  U.  S.  540.) 

Wesley  C.  Dudley y  District  Attorney  {Clifford  McLaughlin 
of  counsel),  for  respondent. 

The  legislature  had  the  power  to  designate  a  day  as  provided 
by  the  statute  in  question.  (L.  1913,  ch.  740;  Bloom  v.  Rich- 
ards, 2  Ohio  St.  391 ;  McGatrick  v.  Wason,  4  Ohio  St.  666, 
571 ;  Specht  v.  Commonwealth,  8  Penn.  St.  312;  Commonwealth 
v.  Has,  122  Mass.  40 ;  Lindenmueller  v.  People,  33  Barb.  648 ; 
People  V.  Havnor,  149  N.  Y.  195;  Village  of  Carthage  v. 
Frederick,  122  N.  Y.  268;  State  ex  rel.  Walker  v.  Judge,  39 
La.  Ann.  136;  Richmond  v.  Moore,  107  111.  429.)  Under  the 
police  power  of  the  state  the  legislature  has  the  power  to  make 
such  laws  as  are  necessary  to  preserve  the  public  health  and 
protect  the  public  safety.  (Matter  of  Jacobs,  98  N.  Y.  108; 
People  V.  Havnor,  149  N.  Y.  199;  State  v.  Nesbit,  8  Kans. 
App.  105;  Phillips  v.  Racy,  60  N.  Y.  10;  Prentice  v.  Weston, 
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111  N.  Y.  460;  People  v.  Dunford,  207  N.  Y.  21;  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  275.)  Section  8a  of  the 
Labor  Law  is  constitutional  and  does  not  violate  the  constitu- 
tional provisions  securing  to  citizens  their  liberty  and  property 
and  freedom  to  contract.  (Daniels  v.  Hilgrade,  77  111.  640; 
Booth  V.  People,  186  111.  48;  Hing  v.  Crowley,  113  U.  S.  703; 
Ea:  parte  Wong  Wing,  51  L.  R.  A.  [N.  S.]  861 ;  People  v. 
Wells,  99  App.  Div.  864;  People  v.  Clark,  139  App.  Div.  687; 
People  V.  Simpson,  181  N.  Y.  257;  People  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  85  Misc.  Rep.  489;  People  ex  rel  Nechamcus  v. 
Warden,  etc.,  144  N.  Y.  529;  Miller  v.  Oregon,  208  U.  S. 
412.)  The  statute  does  not  deny  to  a  large  number  of  citizens 
the  equal  protection  of  the  laws  and  privileges  and  immunities 
accorded  to  others.  (Hing  v.  Crowley,  118  U.  S.  708;  Hem- 
mington  v.  State  of  Georgia,  168  U.  S.  299.) 

HiscocK,  J. : 

This  appeal  presents  as  its  underlying  question  the  im- 
portant one  whether  the  legislature  may  require  that  in  certain 
occupations  employees  shall  have  twenty-four  consecutive  hours 
of  rest  in  every  seven  days.  The  statute  which  requires  this 
has  popularly  come  to  be  known  as  the  "  One  day  of  rest  in 
seven  "  law,  and  with  certain  exceptions  and  subject  to  certain 
qualifications  it  provides  with  appropriate  penalties  that 
every  employer  "  carrying  on  any  factory  or  mercantile 
establishment  *  *  *  shall  allow  every  person  *  *  * 
employed  in  such  factory  or  mercantile  establishment  at  least 
twenty-four  consecutive  hours  of  rest  in  every  seven  consecutive 
days." 

It  is  undisputed  that  this  defendant  was  conducting  a  factory 
within  the  meaning  of  this  law  and  that  it  caused  or  permitted 
some  of  its  employees  to  labor  without  the  prescribed  rest  in 
violation  of  the  terms  of  the  statute.  Its  defense  is  based  solely 
and  squarely  on  the  contention  that  the  law  is  unconstitutional 
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and  invalid.  Its  broad  claim  is  that  in  attempting  to  limit  the 
right  of  a  male  adult  to  contract  for  his  labor  in  the  pursuits 
named,  the  legislature  violated  the  provisions  of  the  Constitu- 
tion both  of  the  State  and  the  United  States  which  in  substan- 
tially similar  language  provide  that  no  person  shall  be  deprived 
**  of  life,  liberty  or  property  without  due  process  of  law,"  and 
also  the  provisions  of  said  Constitutions  which  respectively 
provide  that  "  No  member  of  this  State  shall  be  *  *  * 
deprived  of  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers,"  and  "  No  state  shall  *  *  *  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

We  agree  with  the  appellant  that  the  statute  cannot  be 
sustained  as  one  enforcing  the  religious  observance  of  any  day, 
but  that  it  must  be  sustained,  if  at  all,  as  a  valid  exercise  of 
the  police  power  of  the  state  for  the  promotion  and  protection 
of  the  public  health  and  welfare. 

It  is  of  course  very  familiar  law  that  the  legislature  under 
its  so-called  police  power  may  by  enactments  which  really  tend 
to  accomplish  such  beneficial  public  purposes  interfere  in  many 
and  substantial  ways  with  individual  rights  without  being  con- 
sidered as  in  conflict  with  the  constitutional  safeguards  which 
surround  such  individual.  The  doctrine  that  personal  liberty 
must  yield  to  what  is  supposed  to  be  the  public  welfare  has  not 
waned  any  during  recent  years,  and  if  the  statute  now  before 
us  comes  within  the  principles  which  sanction  and  regulate 
such  legislation  it  is  not  subject  to  the  attack  made  upon  its 
constitutionality.  For  the  purpose  of  determining  whether  it 
is  thus  immune  we  shall  first  briefly  consider  its  important 
features  and  purposes  and  the  effects  which  it  can  be  seen  will 
naturall}^  flow  from  its  operation. 

"  The  purpose  of  (such)  a  statute  must  be  determined  from 
the  natural  and  legal  effect  of  the  language  employed ;  and 
whether  it  is  or  is  not  repugnant  to  the  Constitution  of  thj 
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United  States  must  be  determined  from  the  natural  effect  of 
such  statutes  when  put  into  operation  and  not  from  their  pro- 
claimed purpose."     (Lochner  v.  New  York,  198  U.  S.  45,  64.) 

We  see  at  the  outset  that  it  is  applicable  only  to  certain 
classes  of  employees.  But  these  are  they  who  work  In  factories 
and  mercantile  establishments.  We  know  as  a  matter  of  com- 
mon observation  that  such  labor  is  generally  indoors  and  im- 
poses that  greater  burden  on  health  which  comes  from  con- 
finement many  times  accompanied  by  crowded  conditions  and 
impure  air.  Thus  special  conditions  are  presented  which  be- 
come a  reasonable  basis  for  special  consideration. 

Can  we  say  that  the  provision  for  a  full  day  of  rest  in  seven 
for  such  employees,  is  so  extravagant  and  unreasonable,  so  dis- 
connected with  the  probable  promotion  of  health  and  welfare 
that  its  enactment  is  beyond  the  jurisdiction  of  the  legislature? 
Or  does  the  very  reverse  seem  to  be  its  character?  We  have 
no  power  of  decision  of  the  question  whether  it  is  the  wisest 
and  best  way  to  offset  these  conditions  and  give  to  emplo3xcs 
the  protection  which  they  need  even  if  we  had  any  doubt  on 
that  subject.  That  question,  as  we  have  many  times  said  in 
other  similar  cases,  is  for  the  legislature.  Our  only  inquiry 
must  be  whether  the  provision  on  its  face  seems  reasonable,  fair 
and  appropriate,  and  whether  it  can  fairly  be  believed  that  its 
natural  consequences  will  be  in  the  direction  of  betterment  of 
public  health  and  welfare,  and,  therefore,  that  it  is  one  which 
the  state  for  its  protection  and  advantage  may  enact  and 
enforce.  It  seems  to  me  very  clear  that  we  may  answer  that  it 
is  such  an  one. 

The  thought  of  one  day  of  rest  in  seven  has  come  down  to  us 
fortified  by  centuries  of  recognition.  It  is  true  that  often  it 
has  been  coupled  with  and  perhaps  subordinate  to  the  desire 
for  religious  observance.  But  the  idea  of  rest  and  relaxation 
from  the  pursuits  of  other  days  has  also  been  present  and 
whether  we  like  it  or  not  we  are  compelled  to  see  that  in  more 
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•  recent  times  the  feature  of  rest  and  recreation  has  been  develop- 
ing at  the  expense  of  the  one  of  religious  observance. 

I  suppose  that  no  one  would  contend  that  continued  and  un- 
interrupted indoor  labor  would  be  good  even  for  an  adult  man. 
The  laws  which  have  been  passed  and  sustained  with  general 
approval  in  almost  every  jurisdiction  limiting  the  hours  of 
labor  for  women  and  children  and  for  those  engaged  in  especially 
trying  employments,  such  as  mining  and  the  operation  of  rail- 
roads, amply  testify  to  the  widespread  belief  that  in  certain 
fields  the  public  health  and  welfare  are  subserved  by  generous 
opportunities  for  relaxation  and  recuperation.  A  constantly 
increasing  study  of  industrial  conditions  I  believe  leads  to  the 
conviction  that  the  health,  happiness,  intelligence  and  efficiency 
even  of  an  adult  man  laboring  in  such  employments  as  those 
mentioned  in  this  statute  will  be  increased  by  a  reasonable 
opportunity  for  rest,  for  outdoor  life  and  recreation,  for  atten- 
tion to  his  own  affairs,  and,  if  he  will,  study  and  education. 

Then  we  come  to  the  question  what  is  a  reasonable  oppor- 
tunity, and  within  wide  limits  that  problem  is  for  the  legislature. 
Anybody  would  probably  say  that  one  day  in  thirty  or  sixty 
would  be  too  little  and  one  day  in  each  two  days  extravagant. 
Between  these  extremes  none  can  safely  assert  that  the  mean 
adopted  by  the  legislature  of  one  day  in  seven  is  unreasonable. 
In  fact,  historical  and  worldwide  customs  seem  to  make  it  a 
natural  one  and  we  should  not  interfere  with  it. 

In  our  opinion  the  views  we  thus  entertain  are  supported 
both  by  authorities  prescribing  general  rules  for  the  exercise 
of  the  police  power  and  by  those  dealing  with  this  specific  sub- 
ject of  health  legislation  for  employees. 

"  To  justify  the  State  in  thus  interposing  its  authority  in 
behalf  of  the  public,  it  must  appear,  first,  that  the  interests  of 
the  public  generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference ;  and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment  of  the  purpose 
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and   not  unduly   oppressive  upon   individuals."      (Lawton   v. 
Steele,  152  U.  S.  183,  187.) 

"  Unless  the  regulations  [enacted  by  the  state]  are  so  utterly 
unreasonable  and  extravagant  in  their  nature  and  purpose  that 
the  property  and  personal  rights  of  the  citizen  are  unneces- 
sarily, and  in  a  manner  wholly  arbitrary,  interfered  with  or 
destroyed  without  due  process  of  law,  they  do  not  extend  be- 
yond the  power  of  the  State  to  pass,  and  they  form  no  subject 
for  Federal  interference."  (Gundling  v.  Chicago,  177  U.  S. 
188, 188.) 

**  The  law  passed  in  the  exercise  of  such  [the  police]  power 
must  tend  *  *  *  towards  the  preservation  of  the  lives, 
the  health,  the  morals  or  the  welfare  of  the  community, 
*  *  *  the  court  must  be  enabled  to  see  some  clear  and  real 
connection  between  the  assumed  purpose  of  the  law  and  the 
actual  provisions  thereof,  and  it  must  see  that  the  latter  do 
tend  in  some  plain  and  appreciable  manner  towards  the  accom- 
plishment of  some  of  the  objects  for  which  the  legislature  may 
use  this  power."  (Health  Dept.  v.  Rector,  etc.,  145  N.  Y.  82, 
89.) 

And  on  the  subject  of  equal  rights  the  constitutional  rule 
is  that  "  No  person  or  class  of  persons  shall  be  denied  the  same 
protection  of  the  laws  which  is  enjoyed  by  other  persons  or 
other  classes  in  the  same  place  and  under  like  circumstances." 
(Missouri  v.  Lewis,  101  U.  S.  22,  81.) 

The  case  of  Lindenmuller  v.  People  (88  Barb.  548)  con- 
sidered and  sustained  the  constitutionality  of  an  act  entitled 
one  **  to  preserve  the  public  peace  and  order  on  the  first  day 
of  the  week  commonly  called  Sunday,"  and  which  prohibited 
certain  exhibitions  and  performances.  In  his  very  able  opinion, 
it  is  true  that  Judge  Allen  did  discuss  and  use  as  a  basis 
for  his  conclusion  the  purpose  and  effects  of  the  statute  in  the 
interest  of  a  religious  observance  of  the  Sabbath  day.  But  he 
also,  in  a  manner  which  in  our  opinion  was  not  as  claimed  by 
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appellant  irrelevant,  based  his  conclusion  on  the  proposition 
that  "  as  a  civil  and  political  institution,  the  establishment  and 
regulation  of  a  Sabbath  is  nithin  the  just  powers  of  the  civil 
government  "  (p.  568),  and  the  learned  judge  said:  "  It  is  a  law 
of  our  nature  that  one  day  in  seven  must  be  observed  as  a  day 
of  relaxation  and  refreshment,  if  not  for  public  worship.  Ex- 
perience has  shown  that  the  observance  of  one  day  in  seven  as 
a  day  of  rest  is  of  admirable  service  to  a  state,  considered 
merely  as  a  civil  institution.  *  *  *  As  a  civil  institution, 
the  selection  of  the  day  is  at  the  option  of  the  legislature,  (p. 
^69.)  *  *  *  The  existence  of  the  sabbath  day  as  a  civil 
institution  being  conceded,  as  it  must  be,  the  right  of  the 
legislature  to  control  and  regulate  it  and  its  observance  is  a 
necessary  sequence."     (p.  670.) 

The  reasoning  of  this  decision  has  been  amply  approved  by 
its  repeated  citation. 

In  People  v.  Havnor  (149  N.  Y.  195,  203)  a  majority  of 
this  court  concurred  in  what  was  pertinently  written  by  Judge 
Vann  in  the  discussion  of  the  so-called  "  Barber's  Statute,"  as 
follows :  "  According  to  the  common  judgment  of  civilized  men, 
public  economy  requires,  for  sanitary  reasons,  a  day  of  general 
rest  from  labor.  *  *  *  Laws  to  effect  this  purpose,  by 
protecting  the  citizen  from  overwork  and  requiring  a  general 
day  of  rest  to  restore  his  strength  and  preserve  his  health,  have 
an  obvious  connection  with  the  public  welfare." 

In  Bloom  v.  Richards  (2  Ohio  St.  887,  891)  there  was  in- 
volved the  consideration  of  a  statute  prohibiting  "  common 
labor  "  on  the  Sabbath,  and  the  validity  of  this  law  was  upheld 
as  a  police  regulation  "  whose  validity  is  neither  strengthened 
or  weakened  by  the  fact  that  the  day  of  rest  it  enjoined  is  the 
Sabbath  day,"  but  because  "  Wisdom  requires  that  men  should 
refrain  from  labor  at  least  one  day  in  seven,  and  the  advantages 
of  having  the  day  of  rest  fixed,  and  so  fixed  as  to  happen  at 
regularly  recurring  intervals,  are  too  obvious  to  be  overlooked. 
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It  was  within  the  constitutional  compctcnc}^  of  the  general 
assembly  to  require  this  cessation  of  labor,  and  to  name  the  day 
of  rest." 

In  Specht  v.  Commonwealth  (8  Penn.  St.  812,  323)  the 
validity  of  a  statute  which  prohibited  "  any  worldly  employ- 
ment or  business  whatever  on  the  Lord's  day  *  *  *  works 
of  necessity  or  charity  alone  excepted,"  was  upheld,  and  again 
this  was  not  done  on  the  ground  of  enforcing  religious  observ- 
ance of  the  day,  but  on  the  other  ground  that  "  All  agree  that 
to  the  well  being  of  society  periods  of  rest  are  absolutely  neces- 
sary. *  *  *  They  may  be  established  by  common  consent, 
or,  as  is  conceded,  the  legislative  power  of  the  state  may  with- 
out impropriety,  interfere  to  fix  the  time  of  their  stated  re- 
turn and  enforce  obedience  to  that  direction." 

In  Richmond  v.  Moore  (107  111.  429,  436),  in  passing  on  the 
validity  of  a  contract  made  on  Sunday,  it  was  said :  "  In  all 
countries  and  ages,  *  *  *  governments  have  set  apart 
days  of  rest,  recurring  at  short  periods.  This  has  been,  and 
still  is,  regarded  as  necessary  to  the  temporal  welfare  of  the 
people,  as  a  certain  amount  of  rest  is  regarded  as  absolutely 
necessary  to  man  and  animals  subjected  to  labor.  Considera- 
tions of  public  policy  demanding  such' periods  of  rest,  and  the 
great  body  of  Christians  holding  the  observance  of  Sunday  to 
be  a  religious  duty,  it  is  natural  that  the  law  making  power 
should  specify  Sunday  as  the  day  of  rest,  thereby  conforming 
public  policy  to  religious  sentiment.  But  that  Sunday  is  kept 
as  a  holy  day  by  most  Christian  denominations  neither  adds 
to  nor  detracts  from  the  validity  of  the  enactment.  Had  any 
other  day  of  the  week  been  selected,  the  enactment  would  have 
had  the  same  binding  force." 

In  Hennington  v.  Georgia  (163  U.  S.  299),  the  United  States 
Supreme  Court  in  upholding  the  determination  of  the  state 
court  of  Georgia  that  a  statute  prohibiting  the  operation  of 
freight  trains  on  Sunday  was  valid,  also  adopted  the  reasoning 
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of  that  court,  as  follows :  "  There  can  be  no  well  founded  doubt 
of  its  being  a  police  regulation,  considering  it  merely  as  ordain- 
ing the  cessation  of  ordinary  labor  and  business  during  one 
day  in  every  week ;  for  the  frequent  and  total  suspension  of  the 
toils,  cares  and  strain  of  mind  or  muscle  incident  to  pursuing 
an  occupation  or  common  employment,  is  beneficial  to  every 
individual,  and  incidentally  to  the  community  at  large,  the 
general  public  *  *  *  Short  intervals  of  leisure  at  stated 
periods  reduce  wear  and  tear,  promote  health,  favor  ceanli- 
ness,  encourage  social  intercourse,  aflFord  opportunity  for  in- 
trospection and  retrospection  and  tend  in  a  high  degree  to  ex- 
pand the  thoughts  and  sympathies  of  people,  enlarge  their 
information  and  elevate  their  morals.  *  *  *  If  a  law 
which,  in  essential  respects,  betters  for  all  the  people  the  con- 
ditions, sanitar\%  social  and  individual,  under  which  their  daily 
life  is  carried  on,  and  which  contributes  to  ensure  for  each, 
even  against  his  own  will,  his  minimum  allowance  of  leisure,  can- 
not be  rightfully  classed  as  a  police  regulation,  it  would  be 
difficult  to  imagine  any  law  that  could." 

It  will  be  observed  that  the  validity  of  the  statute  was  sus- 
tained without  any  reference  to  the  religious  character  of  the 
day  which  was  set  aside*  and  without  reliance  upon  any  peculiar 
strain  of  the  work  prohibited.  (See,  also.  Commonwealth  v. 
Has,  122  Mass.  40,  42;  McGatrick  v.  Wason,  4  Ohio  St.  566; 
Soon  Hing  v.  Crowley,  118  U.  S.  703,  710;  Frolickstein  v. 
Mobile,  40  Ala,  126  \  Ex  parte  Andrews,  18  Cal.  678;  Scales  v. 
State,  47  Ark.  476,  482;  State  v.  Railroad  Co.,  24  W.  Va.  783; 
State  V.  Ambs,  20  Mo.  214.) 

The  appellant  especially  relies  on  the  case  of  Lochner  v.  New 
York  (198  U.  S.  45)  as  destroying  the  authority  of  these  cases 
and  as  sustaining  its  contention  that  the  present  law  is  uncon- 
stitutional. In  the  attempt  to  adapt  it  to  the  exigencies  of 
political  discussion  fliat  case  has  become  somewhat  famous  as 
the  so-called  "  Baker's  Case."     It  involved  the  constitutional 
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validity  of  a  statute  passed  by  the  legislature  of  this  state 
which,  amongst  other  things,  limited  the  hours  of  labor  in 
bakeries  and  confectionery  establishments,  with  one  immaterial 
exception,  to  ten  hours  in  a  day  and  sixty  hours  in  a  week. 
Contrary  to  what  has  often  been  said,  the  law  was  upheld  by 
all  of  the  courts  of  this  state  but  was  finally  pronounced  to  be 
unconstitutional  by  the  Supreme  Court  of  the  United  States 
by  a  bare  majority. 

While  that  statute  of  course  was  not  entirely  unlike  the 
present  one  in  its  provisions  and  avowed  purposes  as  a  health 
measure,  we  think  that  it  may  be  fairly  and  distinctly  dis- 
tinguished from  the  present  one  and  that  such  distinction  is 
entirely  in  accordance  with  what  was  written  by  Mr.  Justice 
Peckham  in  behalf  of  the  majority  of  the  Supreme  Court  and 
serves  to  withdraw  the  present  enactment  from  the  effect  of  that 
decision  as  an  adverse  authority. 

As  will  be  observed,  that  law  not  only  limited  the  amount 
of  labor  to  be  performed  by  the  employees  mentioned  in  seven 
days,  like  the  present  statute,  but  it  also  contained  the  added 
and  substantial  provision  that  no  one  of  such  employees  should 
be  allowed  to  work  in  excess  of  a  certain  number  of  hours  during 
any  day.  In  that  respect  it  went  further  and  was  more 
exacting  than  the  present  statute,  and  a  careful  perusal  of  the 
opinion  shows  that  its  condemnation  was  directed  against  this 
feature  of  the  limitation  of  the  hours  of  labor  from  day  to  day 
rather  than  against  the  doctrine  that  the  legislature  might 
properly  allow  periodical  cessation  from  all  labor  by  prescrib- 
ing a  day  of  rest.  Repeatedly  in  one  form  and  another  the 
court  states  that  there  was  nothing  about  the  employment  of 
baking  which  required  that  in  the  interest  of  public  health  and 
welfare,  employer  and  employee  should  be  prohibited  from 
agreeing  on  hours  of  labor  in  excess  of  those  fixed  by  the 
statute  if  they  saw  fit.  Nowhere,  as  I  read  the  opinion,  is  any- 
thing said  which  condemns  the  principle  that  occasionally  a 
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day  of  rest  may  be  secured  t6  employees  if  the  legislature  deem 
it  wise  so  to  do,  and  in  the  absence  of  express  declaration  to 
that  effect  it  would  not  be  reasonable  to  believe  that  the  court 
intended  to  overthrow  everything  that  had  been  stated  and 
decided  by  the  courts  of  various  jurisdictions  on  that  subject. 
Actually,  as  it  seems  to  me,  the  decision  indirectly  at  least  ap- 
proved what  had  been  said  by  the  Supreme  Court  itself  in 
favor  of  such  doctrine.  Reference  is  made  in  the  opinion  with- 
out criticism  or  attempt*  at  limitation  to  the  case  of  Petit  v. 
Minnesota  (177  U.  S.  164),  which  upheld  a  statute  prohibiting 
all  labor  on  Sunday  excepting  works  of  necessity  or  charity. 
It  is  true  that  Judge  Peckham  refers  to  it  as  upholding  police 
legislation  relating  to  the  observance  of  Sunday.  Whether  this 
characterization  of  the  case  is  entirely  accurate  or  not,  we  find 
that  the  opinion  in  it  fully  reaffirmed  what  was  decided  in 
Henningtoh  v.  Greorgia  (163  U.  S.  299),  from  the  opinion  in 
which  latter  case  quotation  has  already  been  made  showing  that 
the  statute  there  being  considered  was  upheld  as  a  valid  exercise 
of  police  regulation  in  favor  of  periodical  rest  from  labor  and 
not  at  all  as  an  enforcement  of  a  religious  observance  of  the 
Sabbath  day. 

We  think,  therefore,  that  the  Lochner  case  wholly  fails  to 
subserve  the  purpose  for  which  it  has  been  selected  by  the  appel- 
lant, and  that  as  a  matter  of  both  reason  and  authority  it  was 
within  the  power  of  the  legislature  to  provide  for  a  day  of  rest 
as  it  did. 

I  now  come  to  the  consideration  of  special  and  subordinate 
features  of  the  act  which  are  attacked  as  unjustifiable  and 
invalid.  These  in  the  statute  as  originally  adopted  are  found 
in  subdivisions  2  and  »5,  and  in  the  definition  of  the  word 
"  factory."  The  first  subdivision  exempts  from  the  application 
of  the  statute  janitors,  watchmen,  employees  whose  duties  in- 
clude not  more  than  three  hours'  work  on  Sunday  in  setting 
sponges  in  bakeries,  caring  for  live  animals,  maintaining  fires,. 
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making  necessary  repairs  to  boilers  or  machinery,  supinten- 
dents  or  foremen  in  charge.  The  second  subdivision  provide* 
that  the  industrial  board  may  for  definite  periods  except  specific 
cases  from  the  operation  of  the  statute  when  necessary  for  "  the 
preservation  of  property,  life  or  health." 

The  definition  of  the  word  "  factory  "  (as  finally  amended  in 
1914,  L.  1914,  ch.  512)  has  the  effect  of  excepting  employee* 
in  "power  houses,  generating  plants,  barns,  storage  houses,, 
sheds  and  other  structures  owned  or  operated  by  a  public 
service  corporation,  other  than  construction  or  repair  shops 
subject  to  the  jurisdiction  of  the  public  service  commission 
under  the  public  service  commissions  law." 

I  think  that  the  exemptions  of  the  employees  thus  expressly 
specified  are  based  on  such  obvious  reasons  and  grounds  of 
classification  and  that  the  powers  conferred  on  the  industrial 
board  are  so  limited  in  extent  and  so  governed  by  rules  pre- 
scribed in  the  statute  itself  that  it  was  clearly  within  the  powers 
of  the  legislature  to  enact  as  it  did  and  that  we  need  not  spend 
any  more  time  in  the  consideration  of  these  provisions  than  ta 
state  that  we  see  nothing  objectionable  in  them  from  the  con- 
stitutional standpoint  of  legislative  power. 

In  the  year  1914  this  section  was  amended  in  two  further  and 
important  respects.  Subdivision  2  was  amended  and  supple- 
mented by  adding  an  exemption  from  its  benefits  of  "  Em- 
ployees, if  the  commissioner  of  labor  in  his  discretion  approves, 
engaged  in  the  work  of  any  industrial  or  manufacturing  process 
necessarily  continuous,  in  which  no  employee  is  permitted  to 
work  more  than  eight  hours  in  any  calendar  day  "  (L.  1914,  ch. 
396)  ;  also  an  exemption  of  "  Employees  in  dairies,  creameries^ 
milk  condensaries,  milk  powder  factories,  milk  sugar  factories,, 
milk  shipping  stations,  butter  and  cheese  factories,  ice  cream 
manufacturing  plants  and  milk  bottling  plants,  where  not  more 
than  seven  persons  are  employed."     (L.  1914,  ch.  388.) 

While  these  amendments  were  not  adopted  until  after  the 
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occurrence  of  the  violations  involved  in  this  action  and  are  not, 
therefore,  before  us  in  it,  they  are  a  subject  of  consideration 
in  the  case  of  Matter  of  Peach,  argued  at  the  same  term  and  to 
be  decided  at  the  same  time  as  this  case,  and,  therefore,  for 
purposes  of  convenience  and  of  continuity  of  discussion  they 
will  be  considered  in  the  present  opinion. 

The  provision  exempting  employees  of  dairies,  creameries, 
etc.,  numbering  seven  or  less,  seems  to  me  to  be  based  upon  a 
perfectly  reasonable  classification  and,  therefore,  within  the 
legislative  power.  It  is  to  be  observed  that  all  of  these  employ- 
ments deal  with  perishable  products  consisting  of  milk  or  hav- 
ing milk  as  a  basic  element.  It  is  apparent,  therefore,  that  they 
could  not  be  wholly  suspended  for  twenty-four  hours  without 
either  total  destruction  oc  serious  impairment  of  their  products, 
and  that  the  only  manner  in  which  the  statute  could  be  complied 
with  would  be  by  laying  off  part  of  the  employees  from  day  to 
day.  It  is  then  quite  probable  that  in  a  small  establislunent  it 
would  be  more  burdensome  than  in  a  large  one,  to  lay  oflF  each 
employee  one  full  day  in  seven.  It  is  not  difficult  to  perceive 
that  it  might  impose  a  greater  proportion  of  extra  work  on 
those  who  remained  if  no  extra  men  were  hired  or  a  greater 
proportionate  burden  on  the  business  if  extra  men  were  em- 
ployed to  take  the  places  of  those  who  were  temporarily  idle. 

In  addition  I  think  that  the  legislature  might  consider  the 
widely  prevalent  belief  that  in  larger  establishments  there  is 
necessarily  lacking  the  same  beneficial  personal  relationship  be- 
tween employer  and  employee  which  prevails  in  a  smaller  one, 
and  that  the  demands  and  strain  upon  the  employee  in  the 
former  are  apt  to  be  greater,  and  that,  therefore,  there  is 
greater  need  for  oversight  and  regulation. 

Taking  into  account  these  and  perhaps  other  considerations 
we  believe  that  the  legislature  was  justified  in  making  this 
classification.  In  determining  whether  it  will  enact  such  legisla- 
tion as  this  the  legislature  must  necessarily  always  consider  the 
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two  elements  of  necessity  for  the  legislation  and  of  the  burdens 
which  its  enactment'  will  inflict  upon  those  who  are  subject 
to  it.  There  must  be  a  reasonable  relation  between  the  two, 
and  frequently  legislation  has  been  condemned  because  the  ends 
to  be  gained  did  not  afford  any  adequate  or  proper  justification 
for  the  interference  and  burdens  which  were  imposed  upon  in- 
dividual rights. 

So  long  as  there  is  some  real  difference  in  the  situation, 
interests  and  capacity  of  different  classes  of  citizens,  this  may 
be  made  the  basis  of  legislative  classification  which  has  a  real 
and  reasonable  relationship  to  the  difference  which  thus  exists. 
The  wide  discretion  possessed  by  the  state  is  not  transgressed 
unless  the  classification  is  palpably  arbitrary.  We  think  there 
may  be  a  real  difference  between  the  situation  and  labor  of 
employees  in  large  and  small  establishments  of  the  kind  covered 
by  this  exception  and  that,  therefore,  it  was  proper  for  the 
legislature  to  differentiate  them.  This  being  so  the  question 
where  the  line  should  be  drawn  largely  rested  in  its  discretion 
and  that  discretion  seems  to  have  been  exercised  in  a  manner 
naturally  suggested  by  the  relation  between  the  number  of 
employees  and  the  days  of  the  week.  (People  ex  rel.  W.  E.  & 
C.  Co.  V.  Metz,  198  N.  Y.  148,  165;  People  v.  Havnor,  149 
N.  Y.  195,  205;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
640,  559;  Missouri  v.  Lewis,  101  U.  S.  22,  81;  Petit  v. 
Minnesota,  177  U.  S.  164,  168;  St.  Louis  Consol.  Coal  Co.  v. 
Illinois,  185  U.  S.  208.) 

We  do  not  think  that  this  classification  is  at  all  subject 
to  the  condemnation  which  was  visited  upon  the  statute  pertain- 
ing to  stock  yards  in  Cotting  v.  Kansas  City  S.  Y.  Co.  (188 
U.  S.  79).  There  the  statute  was  manifestly  aimed  at  one 
particular  corporation  and  the  attempt  was  made  to  base  the 
classification  upon  mere  extent  of  business,  and  between  the 
classification  and  such  feature  there  was  no  legitimate  connec- 
tion whatever. 
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The  remaining  provision  of  the  statute  which  exempts 
"  Employees,  if  the  commissioner  of  labor  in  his  discretion  ap- 
proves, engaged  in  the  work  of  any  industrial  or  manufactur- 
ing process  necessarily  continuous,  in  which  no  employee  is 
permitted  to  work  more  than  eight  hours  in  any  calendar  day,'* 
presents  greater  diiSculties.  In  fact,  we  are  compelled  to  ex- 
press the  belief  that  it  is  unconstitutional  because  of  the  at- 
tempt which  the  legislature  has  made  to  delegate  its  powers 
to  the  commissioner  of  labor.  The  proposition  is  so  well 
settled  that  we  need  not  cite  authorities  in  its  support  that  the 
legislature  cannot  secure  relief  from  its  duties  and  responsi- 
bilities by  a  general  delegation  of  legislative  power  to  some  one 
else.  It  seems  to  us  that  that  is  precisely  and  broadly  what  is 
here  attempted.  The  provision  as  a  whole  means  that  certain 
employees  shall  be  exempt  if  the  commissioner  of  labor  "  in  his 
discretion  approves.*'     (L.  1914,  ch.  39G.) 

The  question  whether  the  statute  shall  take  effect  in  any,  all, 
or  no  cases  is  left  wholly  to  his  volition.  Under  its  terms  he 
has  the  power  without  check  or  guidance,  so  far  as  we  can 
perceive,  to  veto  the  entire  clause  and  decide  that  its  benefits 
shall  never  be  extended  to  any  case  although  it  comes  within  the 
precise  terms  of  the  statute,  or  to  permit  the  exemption  in  one 
case  and  deny  it  in  another  precisely  similar  one.  Of  course, 
it  is  not  to  be  assumed  that  the  commissioner  of  labor  would 
intentionally  be  arbitrary  and  unreasonable  in  the  exercise  of 
this  power,  but  nevertheless  the  legislature  has  attempted  to 
confer  upon  him  the  opportunity  which  would  permit  of  those 
shortcomings  and  we  are  to  judge  of  a  statute  by  what  is  pos- 
sible under  it.  In  the  absence  of  any  guide  it  might  very  well 
happen  that  an  administrative  officer  with  the  best  of  purposes 
would  nevertheless  be  very  fallible  in  the  execution  of  them. 

If  we  assume,  as  I  think  we  ma\',  that  the  legislature  mi'^^ht 
have  conferred  upon  an  administrative  board  or  official  the  duty 
to  determine  whether  in  each  case  the  conditions  actually  existed 
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upon  which  this  exemption  was  based  and  to  take  effect,  it  is 
sufficient  to  say  that  nothing  of  that  sort  has  been  done.  The 
enactment  is  absolutely  unrelieved  by  any  word  of  that  kind. 

This  subject  of  the  delegation  of  legislative  powers  under 
somewhat  kindred  conditions  was  last  considered  by  this  court 
in  Matter  of  Trustees  of  Village  of  Saratoga  Springs  v. 
Saratoga  Gas,  Electric  Light  &  Power  Co.  (191  N.  Y.  123) 
wherein  former  Chief  Judge  Cullen  wrote.  There  was  involved 
in  that  case  the  constitutionality  of  chapter  727,  Laws  of  1905, 
creating  a  commission  to  regulate  the  price  to  be  charged  for 
service  by  gas  and  electric  light  companies.  After  an  elaborate 
review  of  authorities,  it  was  held  that  fixing  the  maximum 
rates  of  carriers  and  public  service  corporations  was  a  proper 
exercise  of  the  police  power  of  the  state  vested  in  the  legislature, 
but  that  this  power  was  not  so  inherently  or  exclusively  legisla- 
tive that  the  legislature  might  not,  in  the  exercise  of  its  plenary 
powers  and  in  the  absence  of  any  express  limitation  by  the 
Federal  or  State  Constitution,  delegate  to  and  confer  upon 
other  branches  of  the  state  government  the  duty  not  only  of 
executing  a  law  enacted  for  the  purpose  of  regulating  rates  but 
of  determining  its  application  to  particular  cases  and  the 
formulating  of  rules  for  its  exercise.  Full  recognition,  how- 
ever, was  given  to  the  principle  that  conceding  that  the  legisla- 
ture might  commit  to  an  administrative  board  the  power  to 
fix  a  tariff  of  rates  the  statute  must  prescribe  some  standard 
by  which  action  of  the  board  should  be  governed,  and  it  was 
held  that  this  essential  qualification  was  observed  m  the  statute 
in  question  by  providing  that  the  rates  to  be  fixed  by  the  board 
must  be  "  within  the  limits  prescribed  by  law,"  which  required 
that  they  must  be  "  reasonable  "  and  not  arbitrary  and  that 
this  was  a  sufficient  standard. 

This  particular  provision  is  not  immediately  involved  in  the 
cases  before  us  and  it  is  not  so  connected  with  the  general  scope 
and  purpose  of  the  legislation  that  its  imperfections  totally 
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destroy  the  latter.  As  has  been  stated,  it  was  adopted  as  an 
amendment,  wherefrom  the  conclusion  quite  irresistibly  flows 
that  the  original  statute  may  stand  even  though  this  provision 
falls  as  invalid.  We  are  bound  to  believe,  however,  that  the 
legislature  thought  it  wise  as  a  matter  of  fairness  and  public 
policy  that  the  requirements  of  the  main  statute,  which  might 
at  times  be  somewhat  burdensome,  should  be  modified  by  some 
such  limitation  as  this,  and,  therefore,  we  have  thought  it  our 
duty  to  call  to  the  attention  of  that  body  while  it  is  in  session 
the  doubts  which  have  arisen  in  our  minds,  in  order  that  the 
subject  may  receive  such  consideration  as  seems  appropriate. 
The  order  appealed  from  should  be  affirmed. 

WiLLABD    Babtlett,    Ch.    J.,    Chase,    Collin,    Hooan, 
MiLLEB  and  Cardozo,  JJ.,  concur. 

Order  affirmed. 
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COURT  OF  APPEALS, 
Feb.  5,  1915. 

THE  PEOPLE  V.  EDWIN  H.  RISLEY. 

(214  N.  Y.  76.) 
(1.)  FoBOEBT — Evidence — Insebtion  of  wobds   "the  same"  in   ttpe- 

WBITTEN  AFFIDAVIT  AFTEB  EXECUTION. 

On  the  trial  of  defendant  for  forgery  under  the  statute  (Penal  La^, 
§  810)  in  that  he  had  inserted  the  words  "  the  same  "  in  a  typewritten 
affidavit  after  its  execution,  samples  of  typewriting  made  upon  two 
typewriting  machines  in  the  office  of  the  defendant  were  produced  for 
the  purpose  of  comparison.  On  behalf  of  the  People  it  was  claimed 
that  the  words  "the  same"  had  been  inserted  by  the  use  of  one  of 
these  machines.  Held,  that  the  specimens  so  made  two  days  subsequent 
to  the  alleged  offense  were  such  standards  as  the  law  recognizes  and 
were  properly  received  in  evidence.  (People  v.  Storrs,  207  N.  Y.  147, 
followed. ) 

(2.)  Same — Specimens  of  ttpewbitino  made  on  machines  belonging  to 

DEFENDANT    WHEN    ADMISSIBLE    FOB    PUBPOSES    OF    COMPABISON — EbBO- 
NEOUS  ADMISSION  OF  STATEMENT  OF. 

Various  defects  claimed  to  be  visible  and  pointed  out  by  experts 
in  the  specimens  of  typewriting  made  upon  the  defendant's  machine 
corresponding  to  like  defects  in  the  letters  of  the  two  words  "the 
same  "  in  the  alleged  altered  document  were  called  to  the  attention  of 
a  witness  by  the  district  attorney,  and  he  was  asked  to  apply  the  law 
of  mathematical  probability  thereto.  The  witness  was  permitted  to 
give  his  conclusion  that  the  probability  of  these  defects  being  repro- 
duced by  the  work  of  a  typewriting  machine  other  than  the  machine 
of  defendant  was  one  in  four  thousand  million.  Held,  that  the 
testimony  was  purely  speculative,  not  based  upon  actual  observed  data, 
and  the  admission  of  the  evidence  was  error  so  prejudicial  to  the 
interests  of  the  defendant  as  to  require  a  reversal  of  the  judgment 
of  conviction. 

Peo|>le  V.  Risley,  162  App.  Div.  935,  reversed. 

Appeal  from  an   order  of  the  Appellate  Division   of  the 
Supreme   Court   in   the   fourth   judicial   department,  entered 
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April  28,  1914,  which  affirmed  a  judgment  rendered  at  a  Trial 
Term  for  the  county  of  Herkmier  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  violation  of  section  810  of  the  Penal 
Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  M,  MUh  and  Charles  D.  Thomas  for  appellant. 

The  People's  ex  parte  manufactured  samples,  concocted  two 
days  after  the  crime  charged  in  the  indictment  is  alleged  to  havj 
been  committed,  pending  criminal  and  legal  proceedings,  were 
not  such  standards  as  the  law  recognizes  in  cases  of  disputed 
writings.  The  law  does  not  recognize  such  samples  as  free 
from  bias.  The  exceptions  to  this  class  of  evidence  constitute 
reversible  error.  (Chambers  Best  on  Evidence,  §  286;  King  v. 
Donohue,  110  Mass.  155;  Hynes  v.  McDermott,  82  N.  Y.  41 ; 
Hickory  v.  U.  S.,  151  U.  S.  803;  Stranger  v.  Scales,  1  Esp. 
14;  Greenl.  Ev.  [16th  ed.]  §  578;  People  v.  Molincux,  168 
N.  Y.  264.)  The  trial  court  erred  in  allowing  a  witness,  under 
the  guise  of  a  so-called  law  of  mathematical  probabilities,  based 
wholly  upon  enlarged  and  distorted  photographs,  to  speculate 
upon  the  probabilities  as  to  how  certain  assumed  conditions  in 
letters  in  a  writing  machine  would  occur  in  other  machines. 
(Macy  V.  Barnes,  16  Gray,  161 ;  Green  v.  M.  Lumber  Co.,  184 
Mo.  86 ;  Tome  v.  Parkersburgh  B.  R.  Co.,  89  Md.  56 ;  McLean 
v.  Scripps,  52  Mich.  214;  White  S.  M.  Co.  v.  Gorden,  124  Ind. 
495 ;  Rezard  v.  McAuld,  77  Texas,  438 ;  Hynes  v.  McDermott, 
82  N.  Y.  41;  Matter  of  Taylor,  10  Abb.  Pr.  [N.  S.]  800; 
Conley  v.  People,  88  N.  Y.  464.) 

William  E,  Farrell,  District  Attorney  (Frank  A,  Schmidt 
and  James  H.  Greene  of  counsel),  for  respondents. 

Plaintiff's  exhibits,  concededly  the  products  of  the  operation 


Digitized  by  VjOOQIC 


PEOPLE  V.  RISLEY.  23 

of  defendant's  typewriting  machine,  were  properly  received  in 
evidence,  and  the  use  which  was  made  of  them  on  the  trial  was 
proper  and  is  sanctioned  by  the  decision  of  this  court.  (People 
V.  Storrs,  207  N.  Y.  147;  Hynes  v.  McDcrmott,  82  N.  Y.  52; 
Code  Civ.  Pro.  §  961d;  People  v.  Molineux,  168  N.  Y.  328; 
Hickory  v.  United  States,  151  U.  S.  307;  Doe  v.  Suckermore, 
5  Ad.  &  EL  705;  King  v.  Donohue,  110  Mass.  155.)  It  was 
not  error  to  receive  the  testimony  as  to  mathematical  proba- 
bilities. (State  V.  Freshwater,  30  Utah,  442;  Harnett  v. 
Garvey,  66  N.  Y.  641 ;  Stearns  v.  Field,  90  N.  Y.  640 ;  People 
V.  Smilcr,  125  N.  Y.  717;  People  v.  Buchanan,  145  N.  Y.  1.) 

HoGAX,  J. : 

Defendant  was  convicted  of  a  violation  of  section  810  of  the 
Penal  Law,  with  having  on  the  6th  day  of  February,  1911,  in 
the  trial  of  an  action  in  the  Supreme  Court,  entitled  Bennett  v. 
Iron  Clad  Manufacturing  Company,  offered  in  evidence,  as 
genuine,  a  certain  document  bearing  date  December  1st,  1904, 
knowing  that  the  same  had  been  forged  and  fraudulently  altered 
by  the  insertion  of  the  words  "  the  same  '*  therein. 

The  unanimous  decision  of  affirmance  of  the  judgment  of 
conviction  by  the  Appellate  Division  precludes  this  court  from 
a  consideration  of  the  weight  of  evidence.  We  deem  it  essential, 
however,  in  view  of  the  determination  of  this  appeal  to  refer 
to  the  principal  facts  relied  upon  by  the  People. 

The  defendant  had  been  for  many  years  a  member  of  the 
legal  profession.  He  was  senior  member  of  the  firm  of  Risley  & 
Love;  engaged  in  the  practice  of  law  in  the  city  of  Utica. 
Risley  &  Love  were  attorneys  for  one  Lewis  Bennett,  who  was 
the  patentee  of  a  mechanical  patent  for  improvements  in  metal 
baskets,  and  also  the  patentee  of  a  design  for  metal  baskets. 
On  or  about  October  14,  1896,  Bennett  entered  into  a  contract 
with  the  Iron  Clad  Manufacturing  Company  by  the  terms  of 
•which  he  granted  to  that  company  the  sole  and  exclusive  right. 
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license  and  liberty  of  making,  using,  selling  and  vending  to 
others  to  be  used  and  sold,  baskets  embodying  the  inventions 
described,  and  baskets  embodying  improvements  covered  by  an 
application  made  by  him.  The  company  covenanted  and  agreed 
to  pay  to  Bennett  as  a  license  fee  a  royalty  on  each  basket 
embodying  the  inventions  and  designs  made  and  sold  by  it  dur- 
ing the  continuance  of  said  agreement ;  to  keep  full  and  correct 
books  of  account  which  would  be  open  to  the  inspection  of 
Bennett  and  which  would  show  the  number  of  baskets  made  and 
the  number  sold  by  it,  and  to  furnish  to  Bennett  statements  of 
accounts  semi-annually  showing  the  number  of  baskets  made 
and  sold  for  the  preceding  six  months,  and  at  that  time  to  pay 
to  Bennett  the  royalties  due  under  said  contract. 

On  or  about  December  1,  1901,  an  action  was  commenced 
in  the  Supreme  Court  by  Risley  &  Love,  as  attorneys  for 
Bennett,  to  recover  for  baskets  made  and  sold  by  the  company ; 
to  have  the  contract  declared  forfeited,  and  for  a  return  of 
certain  tools  and  machinery.  Judgment  for  the  relief  demanded, 
and  a  money  judgment  for  royalties  to  September  80th,  1902, 
was  awarded  to  plaintiff  in  that  action.  Upon  appeal  the 
judgment  was  affirmed.  (Bennett  v.  Iron  Clad  Manufacturing 
Company,  90  App.  Div.  611.)  An  appeal  was  taken  by  the 
company  to  the  Court  of  Appeals  which  was  dismissed. 

October  15th,  1904,  Risley  &  Love,  as  attorneys  for  Bennett, 
instituted  a  second  action  against  the  company,  by  the  service 
of  a  summons.  October  18th,  1904«,  Mr.  Risley  wrote  Mr. 
Hardie,  who  had  represented  the  defendant  in  the  former 
action,  advising  him  of  the  commencement  of  the  action  to  re- 
cover the  amount  of  royalty  on  all  baskets  manufactured  in- 
cluding solid  and  pieced  metal  baskets  up  to  the  date  of  the 
entry  of  an  order  dismissing  the  appeal  to  the  Court  of  Ap- 
peals, to  which  Mr.  Hardie  replied  under  date  of  October  20, 
1904,  declining  to  furnish  a  verified  statement,  but  wrote:  "  We 
admit  having  made  and  sold  both  pieced  metal  and  solid  baskets 
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from  the  date  of  the  entry  of  the  judgment  in  this  case  up  to 
the  time  of  the  dismissal  of  the  appeal  in  the  Court  of  Appeals 
and  since  that  time,  and  you  are  at  liberty  to  use  this  letter  in 
proof  of  such  fact,  and  this  information  alone  is  sufficient  upon 
which  a  complaint  can  be  expressed."  The  company  appeared 
by  Mr.  Robert  W.  Hardie,  its  attorney,  October  27th.  There- 
after, upon  the  petition  of  Bennett,  the  plaintiff  therein,  and 
the  affidavit  of  Mr.  Risley,  application  was  made  at  Special 
Term  for  an  order  permitting  the  examination  of  the  books  of 
the  defendant  to  enable  plaintiff  Bennett  to  frame  a  complaint. 
An  order  was  granted  requiring  the  company  to  make  discovery 
of  its  books  by  depositing  the  same  viith  the  clerk  of  Herkimer 
county  or,  in  lieu  thereof,  that  the  company  should  within  ten 
liays  serve  upon  plaintifTs  attorneys,  Risley  &  Love,  a  verified 
statement  containing  the  whole  number  of  solid  sheet  metal 
baskets  manufactured  and  the  whole  number  of  piece  metal 
baskets  manufactured  and  the  date  of  said  manufacture  between 
September  80th,  1902,  and  the  10th  of  October,  1904,  and  also  a 
statement  of  the  number  of  baskets  sold  and  the  dates  of  said 
sale.  Upon  the  hearing  of  the  application  at  Special  Term  the 
company  submitted  an  affidavit  of  its  general  manager,  accom- 
panied by  a  memorandum  attached  thereto  signed  by  Mr. 
Hardie,  its  attorney,  in  which  he  stated  "  Defendant's  affidavits 
show  that  the  defendant  admits  making  the  baskets  referred  to 
in  plaintifPs  affidavits.  There  is,  therefore,  no  question  in  re- 
gard to  that  point.  The  only  point  upon  which  the  plaintiff 
desires  information  is  the  number  of  baskets  made  during  a 
specified  time  by  the  defendant.  This  clearly  is  not  essential 
in  order  to  enable  the  plaintiff  to  form  his  complaint;  he  can 
state  upon  information  and  belief  any  number  that  he  desires 
and  on  the  trial  he  may  subpoena  the  defendant  to  produce  its 
books  and  submit  to  an  examination.  ♦  ♦  ♦  "  The  affidavit 
of  Bennett  refers  to  the  former  action,  the  disposition  of  the 
same,  the  contract  of  September  14th,  1896,  and  stated: 
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"  Your  petitioner  alleges  that  the  defendant  has  since  the 
commencement  of  the  action  above  set  forth  continued  to  manu- 
facture and  sell  certain  baskets  embraced  in  the  aforesaid 
agreement  as  adjudged  and  interpreted  by  the  court  and  has 
continued  to  manufacture  and  sell  these  baskets  up  to  June 
9th,  1904     ♦     ♦     ♦." 

"  That  between  September  80th,  1902,  and  June  9th,  1904, 
the  defendant  manufactured  and  sold  large  numbers  of  seam- 
less metal  and  large  numbers  of  pieced  metal  baskets  for  which 
it  has  never  accounted  nor  paid  royalties.     ♦     ♦     ♦  »» 

The  company  served  upon  the  attorneys  for  Bennett,  Risley 
&  Love,  a  statement  of  metal  baskets  of  all  kinds  made  and 
sold  by  the  company  between  September  80th,  1902,  and 
October  10th,  1904,  verified  by  its  manager,  in  effect  that  it 
contained  a  true  and  correct  statement  of  all  the  metal  baskets 
of  every  kind  and  description  manufactured  and  sold  by  the 
defendant  between  the  specified  dates. 

The  complaint  served  alleged  the  ownership  by  Bennett  of  the 
two  patents,  the  contract  of  September  14th,  1896,  the  manu- 
facture and  sale  of  baskets  thereunder  by  the  defendant,  the 
former  judgment  in  favor  of  the  plaintiff,  the  appeals  therefrom 
and  disposition  of  the  same:  That  by  the  former  judgment  it 
was  determined  that  the  solid  sheet  metal  baskets  and  pieced 
sheet  metal  baskets  made  and  sold  by  defendant  were  embraced 
in  and  covered  by  the  terms  of  the  contract,  and  that  the  de- 
fendant, during  the  pendency  of  the  appeals,  and  down  to 
October  10th,  1904,  continued  to  make  and  sell  and  offer  for 
sale  sheet  metal  baskets  within  the  terms  of  said  contract,  and 
had  sold  6,441  sheet  metal  baskets. 

The  company  answered  in  the  action  about  January  25th, 
1905,  denying  that  it  continued  to  make,  sell  and  offer  for  sale 
sheet  metal  baskets  within  the  terms  of  said  contract,  or  that 
it  had  on  hand  baskets  covered  by  the  contract. 

Upon  the  trial  of  the  action  on  the  17th  day  of  May,  1905, 
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the  complaint  was  dismissed  by  direction  of  the  court.  Upon 
appeal  by  the  plaintiff,  Bennett,  from  the  judgment  so  entered, 
the  judgment  was  reversed  and  a  new  trial  ordered.  (Bennett 
V.  Iron  Clad  Manufacturing  Company,  110  App.  Div.  448.) 
Upon  a  retrial  of  the  case  plaintiff  recovered  a  judgment  from 
which  an  appeal  was  taken;  the  judgment  was  reversed  and  a 
new  trial  was  granted.  (Bennett  v.  Iron  Clad  Manufacturing 
Company,  121  App.  Div.  188.)  The  opinion  of  the  Appellate 
Division  in  part  stated : 

On  the  trial  of  the  case,  the  plaintiff  relied  for  proof  of  part 
of  his  cause  of  action  upon  the  statement  of  defendant  hereinbe- 
fore referred  to,  taken  in  connection  with  the  order  pursuant 
to  which  the  statement  was  furnished  as  establishing  admission 
by  defendant  of  plaintiff's  cause  of  action  for  royalties  and 
further  stated  that  the  affidavits  used  on  the  application  for  the 
order  were  not  offered  in  evidence  and  did  not  appear  in  the 
printed  record. 

Upon  a  retrial  of  the  case  in  1907,  the  affidavit  alleged  to  have 
been  forged  or  altered  was  offered  in  evidence,  but  was  excluded 
by  the  trial  justice.  Additional  evidence  was  offered  by  a  wit- 
ness called  on  behalf  of  the  plaintiff.  Judgment  was  had  in 
favor  of  plaintiff;  an  appeal  was  again  taken  to  the  Appellate 
Division  by  the  company,  where  the  judgment  was  reversed 
and  a  new  trial  ordered  upon  the  ground  that  the  additional 
evidence  received  was  lacking  in  probative  value  to  justify  the 
court  on  appeal  sustaining  the  same.  (Bennett  v.  Iron  Clad 
Manufacturing  Company,  127  App.  Div.  948.) 

Upon  the  next  trial  in  February,  1911,  the  affidavit  was 
offered  in  evidence.  Upon  examination  of  the  same,  it  was 
claimed  by  the  defendant  that  the  words  "  the  same  "  had  been 
inserted  in  the  original  affidavit  of  the  manager  of  the  company, 
and  after  an  inspection  of  the  paper  a  juror  was  withdrawn 
and  a  non-trial  was  ordered.. 

It  is  asserted  by  the  People  that  the  affidavit  in  question  was 
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offered  in  evidence  by  the  defendant  for  the  purpose  of  supply- 
ing proof  necessary  to  meet  the  objection  made  by  the  Appellate 
Division :  that  the  affidavit  of  the  manager  of  the  company  had 
been  altered  or  forged,  whereas  it  originally  read :  "  Deponent 
admits  that  between  September  80th,  1902,  and  June  9th, 
■1904,  the  defendant  manufactured  and  sold  seamless  and  pieced 
metal  baskets  for  which  it  has  never  accounted  to  the  plaintiff 
nor  paid  royalties,"  and  as  changed  read :  "  Deponent  admits 
that  between  September  80th,  1902,  and  June  9th,  1904,  the 
defendant  manufactured  and  sold  *  the  same '  seamless  metal 
and  pieced  metal  baskets  for  which  it  has  never  accounted  to 
the  plaintiff  nor  paid  royalties."  Evidence  was  offered  by  the 
People  tending  to  show  that  the  defendant  was  at  the  clerk's 
office  of  Herkimer  county  on  Thursday,  February  2d,  1911,  at 
about  the  noon  hour  and  asked  a  clerk  for  the  papers  in  the 
case  of  Bennett  v.  Iron  Clad  Manufacturing  Company;  that 
the  papers  were  obtained  from  the  vault  and  taken  to  a  table 
in  the  easterly  side  of  the  room,  where  the  defendant  was 
engaged  for  a  time  in  looking  over  the  papers ;  that  again  on 
Friday  at  about  the  same  hour  the  defendant  was  in  the  office 
of  the  clerk  of  Herkimer  county,  and  while  there  again  looked 
over  the  papers,  selected  some  of  them  and  gave  them  to  the 
person  in  charge  with  the  request  that  they  be  produced  in 
court  the  following  week.  The  People  claimed  that  the  infer- 
ence was  that  the  defendant  abstracted  the  paper  in  question 
from  the  office  of  the  clerk  on  his  first  visit,  took  the  same  to 
Utica  and  inserted  therein  the  words  "  the  same  "  and  returned 
the  papers  to  the  clerk's  office  on  the  following  day. 

Samples  of  typewriting  made  upon  two  typewriting 
machines  in  the  office  of  the  defendant  in  the  city  of  Utica  were 
produced  upon  the  trial.  On  behalf  of  the  People  it  was  claimed 
that  the  words  "  the  same  "  had  been  inserted  by  the  use  of  one 
of  the  typewriter  machines  in  the  office  of  defendant  known  as 
an  "  Underwood  machine."    It  was  argued  by  counsel  for  the 
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appellant  that  two  specimens  of  typewriting,  Exhibits  Num- 
bers 17  and  18,  made  upon  the  machine  in  the  office  of  the  de- 
fendant two  days  subsequent  to  the  alleged  offense,  were  not 
such  standards  as  the  law  recognizes  and  were  improperly  re- 
ceived in  evidence.  I  am  of  the  opinion  that  the  question  has 
been  decided  adverse  to  the  contention  of  defendant.  (People 
V.  Storrs,  207  N.  Y.  147.) 

Counsel  for  appellant  urged  error  on  the  part  of  the  trial 
justice  in  permitting  a  witness  to  testify  as  to  how  often  cer- 
tain assumed  conditions  in  letters  in  a  typewriting  machine 
would  occur  in  other  machines  based  on  the  law  of  mathematical 
probabilities.  It  appeared  by  the  testimony  of  an  expert  called 
by  the  People  that  he  had  inspected  some  20,000  typewriter 
machines  and  never  saw  one  that  was  perfect;  that  the  align- 
ment of  the  machine  was  practically  the  **  heart "  of  the  same, 
that  the  spacing,  key,  levers,  rolling,  space,  carriage,  all  these 
center  around  the  alignment,  and  a  machine  cannot  be  manu- 
factured so  the  alignment  will  come  perfect.  Another  expert 
witness  testified  that  "  alignment  is  how  the  letters  approach 
to  or  recede  from  the  base  line.  These  letters  sometimes  strike 
below  the  line  and  above  the  line,  and  that  is  common  observa- 
tion I  think  in  looking  at  typewriting.  A  letter  may  be  normal 
in  character  in  the  usual  typewriting  operation ;  it  may  be  on 
the  line  practically  all  the  time,  but  it  can  be  made  to  strike 
above  or  below  the  line.  Sometime  you  will  find  the  letter  above 
the  line,  next  time  you  will  see  it  is  on  the  line." 

Attention  has  been  called  to  this  evidence  in  view  of  the 
evidence  offered  by  the  People  to  show  that  it  was  highly  im- 
probable if  not  impossible  that  defects  similar  to  those  in  the 
machine  owned  by  defendant  exist  in  any  other  typewriting 
machine.  The  witness,  who  was  a  professor  of  mathematics  in 
one  of  the  universities  of  the  state,  under  repeated  objections 
by  counsel  for  defendant,  was  permitted  to  testify  that  by  the 
application  of  the  law  of  mathematical  probabilities  the  chance 
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of  such  defects  being  produced  by  another  typewriting  machine 
was  so  small  as  to  be  practically  a  negative  quantity.  .  The  wit- 
ness asserted  that  when  the  facts  are  ascertained,  the  applica- 
tion of  the  law  of  probabilities  to  them  is  a  matter  of  pure 
mathematics  and  not  of  speculation  or  opinion.  He  defined 
the  law  of  probabilities  as  "  A  proper  fraction  expressing  the 
ratio  of  the  number  of  ways  an  event  may  happen  divided  by 
the  total  number  of  ways  in  which  it  can  happen."  The  various 
defects  claimed  to  be  visible  and  pointed  out  by  the  experts 
in  the  specimens  of  typewriting  made  upon  the  defendant's 
machine  corresponding  to  like  defects  in  the  letters  of  the  twa 
words  "  the  same  *'  in  the  alleged  altered  document  were  called 
to  the  witness'  attention  by  the  district  attorney,  and  he  was 
asked  to  apply  the  law  of  mathematical  probability  thereto. 
For  illustration  he  was  asked :  "If  it  be  assumed  that  it  is  as 
probable  that  any  given  letter  will  slant  as  it  is  it  will  not  slants 
are  you  able  to  ascertain  what  is  the  probability  that  the 
letter  H '  in  the  six  letters,  t,  h,  e,  s,  a,  m,  will  slant  and  the 
others  remain  perpendicular  ?  "  He  answered :  "  One  in  sixty- 
four.*'  Practically  the  same  form  of  question  was  put  to  him 
in  regard  to  missing  serifs  on  other  letters  and  embracing 
various  features  pointed  out  by  the  experts,  and  by  a  process 
of  compounding  these  results  concerning  each  of  the  particular 
defects  the  witness  was  permitted  to  give  his  conclusion  that  the 
probability  of  these  defects  being  reproduced  by  the  work  of 
a  typewriting  machine  other  than  the  machine  of  defendant 
was  one  in  four  thousand  million,  which  was,  of  course, 
equivalent  to  a  statement  that  it  could  never  occur.  The  wit- 
ness, so  far  as  the  record  discloses,  was  not  qualified  as  an  ex- 
pert in  typewriting;  he  had  never  made  a  study  of  such  work, 
or  of  the  machine  claimed  to  have  been  used  for  the  purpose  of 
interpolating  words  in  the  document  offered  in  evidence,  nor  did 
he  take  into  consideration  in  arriving  at  his  result  the  effect  of 
the  human  operation  of  such  a  machine,  that  is  whether  the 
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same  defects  would  always  be  discernible,  no  matter  who  was 
the  indiyidual  operating  the  machine.  These  factors  and  many 
others  which  we  cannot  foresee  and  which,  in  all  likelihood,  are 
beyond  the  possibility  of  any  human  being  to  ascertain,  would 
enter  into  any  calculation  of  this  character.  The  statement  of 
the  witness  was  not  based  upon  actual  observed  data,  but  was 
simply  speculative,  and  an  attempt  to  make  inferences  deduced 
from  a  general  theory  in  no  way  connected  with  the  matter 
under  consideration  supply  the  usual  method  of  proof. 

Evidence  of  that  character  is  unlike  that  of  the  North- 
hampton table  of  expectancy  ip  use  by  insurance  companies^ 
and  at  one  time  receivable  in  evidence  upon  the  trial  of  a  cause 
in  our  courts,  for  the  reason  that  such  table  is  based  upon  the 
result  of  actual  observation.  Notwithstanding  the  use  of 
that  table  for  a  long  period  of  time,  it  is  common  knowledge 
that  within  a  few  years  the  Carlisle  table  of  expectancy  which 
in  many  instances  increases  the  probability  of  life  has  been 
adopted  and  is  in  use  in  this  state.  (Rule  70,  Supreme  Court 
Rules.)  A  table  of  expectancy  of  life  based  on  actual  ex- 
perience is  the  only  practical  and  satisfactory  rule  for  deter- 
mining the  expectancy  of  life  of  a  particular  individual.  That 
rule  is  used  from  necessity  when  the  fact  to  be  proved  is  the 
probability  of  the  happening  of  a  future  event.  It  would  not 
be  allowed,  for  illustration,  if  the  fact  to  be  established  were 
whether  A  had  in  fact  died,  to  prove  by  the  Carlisle  table  he 
should  still  be  alive.  The  fact  to  be  established  in  this  case 
was  not  the  probability  of  a  future  event,  but  whether  an 
occurrence  asserted  by  the  People  to  have  happened  had 
actually  taken  place. 

Similar  evidence  seems  to  have  been  admited  in  the  trial  of 
the  famous  Rowland  Will  case  in  the  United  States  Circuit 
Court  in  Boston,  Massachusetts,  in  1868,  where  one  of  the  ques- 
tions was  whether  the  words  of  the  testator's  name  in  the  con- 
tested writings  exactly  coincided  with  the  same  name  in  th - 


Digitized  by  VjOOQIC 


82  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIIL 

uncontested  will  held  by  the  plaintiff.  Professor  Benjamin 
Peirce  of  Harvard  University,  the  most  famous  mathematician 
of  his  time,  was  permitted  to  testify  that  the  chance  of  the 
genuine  production  of  such  coincidence  as  that  of  the  three 
signatures  was  that  of  one  to  two  thousand  six  hundred  and 
sixty-six  million  of  millions  of  millions  of  times,  in  other  words, 
that  a  person  would  not  write  his  signature  exactly  alike  more 
than  once  in  so  many  millions  of  times  that  it  would  transcend 
all  human  experience.  This  evidence  is  commented  upon  in  a 
note  to  section  9,  Wharton's  Criminal  Evidence  (9th  ed.),  and 
the  author  there  points  out  not  only  the  unreliability  of  testi- 
mony in  criminal  cases  based  upon  the  law  of  probability,  but 
numerous  instances  where  authors  of  works  upon  that  subject 
have  acknowledged  errors  in  the  adoption  of  such  a  rule. 
The  Howland  Will  case  is  reported  quite  fully  in  4  American 
Law  Review,  page  626,  but  no  judicial  review  of  the  admissi- 
bility of  the  evidence  referred  to  was  had,  as  the  case  was  dis- 
posed of  upon  another  point  (Robinson  v.  Mandell,  8  Cliff. 
[U.  S.  Circuit  Rep.]  169),  and  thereafter  the  parties  adjusted 
their  differences. 

The  admission  of  the  evidence  was  error,  prejudicial  to  the 
interests  of  the  defendant  in  this  case,  which  had  already  been 
burdened  by  expert  testimony,  and  was  an  attempt  to  draw  a 
line  between  assumed  fact  and  reasonable  conclusion  to  an  ex- 
tent never  recognized  by  this  court.  For  this  reason  the  judg- 
ment of  conviction  should  be  reversed  and  a  new  trial  ordered. 

Miller,  J.  (concurring) : 

I  concur  with  my  brother  Hogah,  but  desire  to  add  a  few 
observations  on  the  question  whether  we  should  disregard  what 
we  all  agree  was  an  error  of  law  in  admitting  the  testimony 
of  the  witness  Snyder. 

Our  sole  function  in  this  case  is  to  decide  questions  of  law 
with  which  the  unanimous  affirmance  by  the  Appellate  Division 
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lias  nothng  to  do.  Of  course,  we  are  to  consider  the  facts  to 
determine  the  bearing  of  the  law  points  and  whether  any  errors 
of  law  committed  on  the  trial  were  prejudicial  to  the  defendant ; 
but  under  our  system  of  jurisprudence  the  determination  of  the 
defendant's  guilt  or  innocence  is  the  sole  province  of  the  jur3\ 
It  is  the  defendant's  right  to  have  that  determination  made  on 
legal  evidence  wholly  uninfluenced  by  matters  which  the  law 
says  may  not  be  considered  to  his  prejudice.  For  us  to  convict 
the  defendant  upon  conflicting  evidence  and  thus  to  say  that 
he  was  not  harmed  by  prejudicial  error  is  to  disregard  the 
forms  of  law,  to  assume  arbitrary  power,  and  to  deprive  the 
accused  of  his  liberty  upon  our  varying  individual  judgments 
instead  of  the  judgment  of  the  law. 

There  was  a  sharp  conflict  at  the  trial  on  the  important 
question  of  fact,  whether  the  words  claimed  to  have  been  forged 
were  written  upon  the  defendant's  typewriter.  The  People's 
case  in  that  respect  depends  almost  wholly  on  expert  evidence, 
offered  to  show  that  certain  alleged  defects  in  the  defendant's 
typewriter  corresponded  with  defects  in  the  typewritten  words ; 
and  that  evidence,  so  far  as  it  was  visualized  for  the  jury,  con- 
sisted of  exhibits  prepared  by  the  People's  expert.  Of  the 
thirteen  similar  defects  testified  to  by  him,  two  were  variable 
and  concededly  may  be  eliminated,  one  was  the  slant  of  the 
letter  "  t,"  which  the  People's  witnesses  admitted  was  a  com- 
mon occurrence,  and  ten  were  due  to  alleged  defects  in  the  type. 
The  People's  expert  witnesses  who  examined  the  type  of  the 
defendant's  machine  with  a  microscope  were  able  to  name  five 
defects,  which  their  testimony  on  cross-examination  tended  to 
show  were  common  on  used  machines.  Those  defects  existed  in 
three  letters  most  generally  used.  The  photographs,  ten 
diameters  enlarged,  are  claimed  to  show  five  other  defects,  con- 
sisting of  the  letter  "  s  "  being  heavy  in  the  upper  and  lighter 
in  the  lower  parts,  the  letter  "  a  "  being  heavy  in  the  lower  and 
lighter  in  the  upper  parts,  and  an  almost  inperccptible  swerve 
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in  one  of  the  down  strokes  of  the  letter  **m."  Each  of  the 
defects  alleged  varies  in  the  disputed  writing  and  the  two 
standards  of  comparison;  and  there  are  other  differences  be- 
tween  the  standards  and  the  disputed  writing,  which  together 
with  the  differences  in  the  defects  in  dispute  may  have  resulted 
from  defects  in  different  typewriters,  from  different  ribbons, 
from  the  way  in  which  the  writing  was  done,  and  conceivably 
even  from  the  manner  in  which  the  enlarged  photographs  were 
produced.  I  do  not  say  that  to  criticise  or  in  any  way  to 
reflect  upon  the  People's  experts,  but  only  to  point  out  the 
extreme  importance  of  confining  the  expert  testimony  within 
proper  limits  in  a  case  admitting  of  such  opportunity  to  err, 
and  upon  a  question  in  the  decision  of  which  the  jury  had  to- 
depend  almost  wholly  on  such  testimony  both  for  the  particular 
facts  and  for  most  of  the  conclusions  therefrom. 

Even  assuming  that  the  alleged  eleven  defects,  variable  as 
they  were  in  extent  and  character  in  the  disputed  writing  and 
the  standards,  had  some  resemblance  to  defects  in  the  defend- 
ant's typewriter,  the  likelihood  of  similar  defects  in  type  re- 
curring in  another  typewriter  would  depend  on  the  dies  from 
which  they  were  made,  on  the  process  of  manufacture,  on  the 
greater  likelihood  of  particular  parts,  such  as  serifs,  being 
broken  by  use,  on  the  material  composing  the  type,  on  the  way 
in  which  the  machine  had  been  used,  and  doubtless  on  many 
other  things  which  do  not  now  occur  to  me;  and  yet  the 
problem  was  sought  to  be  determined  b3'^  a  so-called  law  of 
mathematical  probability  regardless  of  actual  experience, 
physical  facts  or  the  element  of  human  agency,  and  on  the 
assumption  manifestly  false  that  a  given  thing  was  as  liable 
to  happen  as  r  :t  to  happen.  Upon  selected  data,  which  may 
or  may  not  have  been  the  ones  involved  in  the  problem,  it  was 
computed  that  the  same  slant  of  the  letter  "  t "  would  occur 
once  in  256  times,  like,computations  were  made  as  to  each  of  the 
alleged  defects  and  by  compounding  the  results  it  was  computed 
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that  all  would  occur  in  combination  once  in  4,000,000,000 
times.  Thus  the  happening  of  a  past  event  was  sought  to  be 
established  not  by  witnesses  of  the  fact,  not  by  proof  of  the 
circumstances  surrounding  it  or  the  causes  contributing  to  it, 
but  bjr  an  abstract  doctrine  of  chances,  which  was  put  before 
the  jury  as  a  demonstration  to  a  mathematical  certainty. 

So  far  from  being  a  trivial  incident  to  which  no  importance 
was  attached  at  the  trial,  the  evidence  covers  many  pages  of 
the  record  and  in  fact  consisted  of  the  entire  testimony  of  a 
witness  learned  in  the  higher  mathematics,  summoned  from  a 
great  university  to  testify.  To  the  credit  of  the  district  at- 
torney it  should  be  said  that  he  does  not  make  the  argument, 
too  often  made  in  this  court  by  counsel,  who  against  strenuous 
objection  have  succeeded  in  getting  improper  evidence  before 
the  jury,  that  no  attention  was  paid  to  it.  He  asserts  that  it 
was  proper  to  be  considered  by  the  jury  and  states  the  reason 
for  its  introduction  as  follows :  "  A  large  part  of  the  cross- 
examination  by  appellant's  counsel  of  the  practical  typewriter 
men  called  by  the  People  as  witnesses  was  devoted  to  an  effort 
to  establish  by  them  that  the  several  defects  shown  to  exist  in 
the  type  on  appellant's  typewriter  were  frequently  found  in 
typewriter  type.  ♦  ♦  *  It  was  obviously  intended  to 
argue  from  this,  that  exactly  the  same  condition  as  existed  in 
the  typewriter  in  question  might  reasonably  be  expected  to 
be  found  with  some  frequency  in  other  typewriters.  There  was 
thus  brought  into  the  case  by  the  appellant  the  very  proposi- 
tion which  the  People  sought  to  rebut  by  the  testimony  of 
Professor  Snyder,  namely,  that  the  fact  that  the  particular 
defects  which  existed  here  occurred  in  typewriter  type  with 
some  degree  of  frequency,  indicated  a  fair  probability  that 
other  typewriters  would  show  the  same  condition  as  existed  in 
the  appellant's  typewriter."  The  evidence  then  based  on  actual 
experience  and  observation,  that  the  defects  in  the  defendant's 
•typewriter  discoverable  by   a  microscopic   examination  were 
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rommon  in  such  machines,  was  to  be  overthrown  by  the  testi- 
mony of  a  witness,  who  knew  nothing  on  the  subject  from 
observation  and  experience,  that  to  a  mathematical  certainty 
they  would  not  recur  with  certain  other  assumed  defects  in 
another  machine  once  in  4,000,000,000  times. 

Of  course,  the  combination  of  particular  defects  in  one 
machine,  if  it  existed,  was  the  damaging  fact  against  the  de- 
fendant and  if  it  were  established  that  the  eleven  assumed  de- 
fects actually  existed  in  the  defendant's  typewriter  and  cor- 
responded with  the  defects  in  the  disputed  writing,  I  should  be 
prepared  to  agree  that  the  fact  in  issue  was  so  conclusively 
established  as  to  render  the  error  harmless;  but  a  careful  ex- 
amination of  the  exhibits  convinces  me  that  upon  this  branch 
of  the  case  the  jury  must  have  nrelied  largely  upon  the  conclu- 
sions of  the  experts  and  that  in  all  probability  they  were 
profoundly  impressed  by  the  conclusion  of  Prof.  Snyder  that 
the  assumed  defects  would  not  recur  in  another  machine  once 
in  4,000,000,000  times.  Whilst  the  existence  of  the  defects 
was  merely  assumed  in  the  question  put  to  the  witness,  it  is 
going  too  far  to  assume  that  the  jury  so  carefully  analyzed 
the  evidence  as  to  distinguish  between  defects  assumed  in  the 
abstract  and  those  actually  found  to  exist  and  to  note  the 
precise  relation  between  the  defects  in  the  defendant's  type- 
w^riter  and  those  appearing  in  the  disputed  writing  and  the 
standards  of  comparison.  The  vice  of  the  testimony  consisted 
in  its  being  purely  an  abstract  theory  having  no  relation  to 
actual  experience.  The  minds  of  the  jury  were  thus  diverted 
from  the  actual  facts  in  issue  and  led  into  a  maze  of  abstract 
theory  and  speculation,  and  it  is  not  to  be  supposed  that  they 
perceived,  what  escaped  the  notice  of  the  court  and  the  district 
attorne}^  that  there  was  no  relation  between  the  facts  and  the 
theory. 

It  cannot  fairly  be  charged  that  the  defendant's  counsel  have 
attempted  to  magnify  a  trivial  circumstance,  or  an  unimportant 
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incident  of  the  trial.  They  vigorously  protested  at  the  trial 
against  the  introduction  of  the  evidence  concerning  the  so- 
called  law  of  mathematical  probability  and  persisted  in  their 
objection  to  the  very  verge  of  showing  disrespect  for  the  court's 
ruling,  and  the  effect  of  the  adverse  ruling  upon  the  jury  was 
heightened  by  such  colloquies  as  the  following : 

'*  Defendant's  Counsel :  Isn't  this  purely  speculation  without 
any  basis? 

**  The  Court :  We  have  the  testimony  of  this  witness  that  it 
is  a  matter  of  mathematical  accuracy." 
and  later : 

"  Defendant's  Counsel :  I  don't  want  to  be  too  strenuous 
about  this,  but  I  do  want  to  object  to  this  testimony  on  the 
further  ground  that  there  is  no  foundation  whatever  for  it; 
it  is  perfectly  obvious  that  it  rests  entirely  on  speculation.  If 
there  was  one  machine  in  existence  this  rule  would  not  apply  at 
all ;  if  there  was  more  than  one  machine  in  operation,  it  might 
apply  in  some  way ;  if  there  were  ten  thousand  in  operation 

"  The  Court :  The  suggestion  is  upon  the  very  line  I  indicated 
a  moment  ago.  It  may  appear  it  is  too  ridiculous  for  considera- 
tion, but  the  People  claim  everything  from  it.  I  think  it  is 
competent.  As  to  the  weight  of  the  evidence,  it  is  for  the  jury. 
I  think  I  better  hear  it." 

I  am  not  certain  what  any  intelligent  person  would  have 
concluded  without  the  aid  of  expert  testimony  or  that  the  jury 
had  such  common  sense  and  keen  perception  as  to  ignore  the 
entire  testimony  of  a  witness  of  distinction  introduced  by  the 
district  attorney  in  the  manner  described  for  the  purpose 
avowed,  allowed  over  strenuous  objection  and  characterized  by 
a  learned  judge  as  competent  but  am  of  the  opinion  that  the 
admission  of  this  testimony  was  prejudicial  to  the  defendant. 

The  trend  of  popular  thought  may  be  in  favor  of  having  the 
courts  disregard  the  rules  and  forms  of  law  in  deciding  appeals 
in  criminal  cases ;  but  although  we  may  seem  to  be  far  removed 
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and  secure  from  the  arbitrary  exercise  of  power,  it  should  not 
be  forgotten  that  it  is  the  very  essence  of  our  boasted  freedom 
that  the  citizen  holds  his  life,  liberty  and  property  subject  to 
the  law  only  and  not  at  the  discretion  of  any  individual,  be  he 
judge,  executive  or  legislator. 

I  have  not  intended  to  suggest  or  countenance  the  view  that 
erroneous  rulings  are  per  se  cause  for  reversal  or  that  new 
trials  should  be  granted  for  technical,  trivial  or  unsubstantial 
errors.  Being  convinced  that  the  defendant  has  not  had  what 
the  law  accords  him,  a  trial  free  from  prejudicial  errors  of 
law,  it  is  not  for  us  to  express  any  opinion  as  to  his  guilt  or 
innocence,  which  must  be  determined  by  another  jury. 

Seabury,  J.  (dissenting) : 

I  dissent.  The  defendant,  an  attorney  at  law,  was  convicted 
of  a  felony  for  having  violated  section  810  of  the  Penal  Law. 
His  crime  consisted  in  oflFering  in  evidence  in  the  trial  of  a  civil 
action  an  affidavit  of  Edward  R.  Oilman  which  had  been  fraudu- 
lently "  forged "  or  altered  by  inserting  therein  the  words 
"  the  same,'*  which  words  at  the  time  he  offered  the  paper  in 
evidence  he  knew  to  have  been  forged  or  altered.  The  judg- 
ment of  conviction  has  been  unanimously  affirmed  by  the  Appel- 
late Division,  and  no  question  of  fact  is  presented  which  is 
reviewable  in  this  court.  The  record  of  the  case  is  voluminous. 
The  trial  was  fair  and  the  issues  were  submitted  to  the  jury 
by  the  learned  trial  justice  in  a  charge  to  which  no  exception 
was  taken.  Although  the  trial  was  protracted  and  every  step 
in  it  was  strenuously  contested  there  is  but  a  single  circum- 
stance that  can  be  claimed  to  present  an  erroneous  ruling.  The 
nature  of  this  ruling  was  such  that,  in  my  opinion,  we  are  not 
warranted  in  reversing  this  judgment  on  account  of  it.  The 
question  at  issue  upon  the  trial  was  whether  the  defendant  had 
inserted  or  caused  to  be  inserted  the  words  "  the  same  "  in  the 
affidavit  which  he  offered  in  evidence  in  the  trial  of  a  civil  action. 
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These  words  were  of  vital  significance  in  the  proof  upon  the 
trial  of  the  civil  action  in  which  the  forged  affidavit  was  offered 
in  evidence.  It  was,  of  course,  competent  for  the  prosecution 
to  prove  that  the  forged  words,  "  the  same,"  were  written  upon 
the  defendant's  typewriter.  Evidence  of  the  most  convincing 
character  was  offered  to  prove  this  fact.  The  fact  that  the 
words  "  the  same  "  in  the  forged  or  altered  affidavit  contained 
the  identical  peculiarities  which  appeared  in  the  letters  of  these 
words  written  upon  the  defendant's  typewriter  was  a  strand 
in  the  cable  of  proof  which  connected  this  defendant  with  the 
commission  of  the  crime.  The  defendant's  counsel  appreciated 
the  importance  of  this  evidence,  and  upon  the  cross-examina- 
tion of  the  witnesses  called  by  the  prosecution  attempted  to 
show  that  the  several  defects  shown  to  exist  in  the  type  of  the 
defendant's  typewriter  were  frequently  found  in  tj^^pewritcr 
type.  The  witnesses  called  by  the  prosecution  had  pointed  out 
thirteen  separate  and  distinct  defects  in  the  six  letters,  "  t,  h,  e, 
«,  a,  m,"  which  were  included  in  the  words  "  the  same."  Two  of 
these  defects  were  said  to  be  variable  and  were  disregarded  by 
the  district  attorney  in  the  question  which  he  put  to  Professor 
Snyder.  His  question  asked  the  witness  to  assume  the  existence 
of  the  eleven  defects  referred  to  and  asked  him  to  calculate  the 
probability  of  the  recurrence  in  any  other  typewriter  of  these 
identical  eleven  defects  in  the  six  letters  specified.  The  ques- 
tion propounded  assumed  that  the  six  typewritten  letters,  "  t, 
h,  e,  s,  a,  m,"  possessed  the  defects  testified  to,  and  asked  the 
witness  whether  he  was  able  to  state  from  mathematical  calcula- 
tion and  by  the  law  of  mathematical  probability  what  is  the 
probability  that  each  and  all  of  the  distinguishing  character- 
istics pointed  out  would  exist  in  another  typewriter.  The  wit- 
ness answered  that  he  was  able  to  so  state  and  was  then  asked, 
"What  were  they.^  "  and  answered,  "About  one  in  four  thou- 
sand millions."  So  far  as  the  witness  assumed  merelj'  to  state 
what  the  law  of  mathematical  probability  is  and  the  illustra- 
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tions  which  he  gave  as  to  the  operation  of  that  law  his  testi- 
mony was  not  prejudicial  to  the  defendant.  The  only  respect 
in  which  it  is  possible  to  claim  that  this  testimony  could  be  re- 
garded as  prejudicial  is  that  part  of  it  which  related  to  the 
answer  of  the  witness  that  he  could  state  what  the  probabDity 
was  that  these  precise  defects  would  be  found  to  recur  in  an- 
other typewriter  and  that  this  probability  was  one  in  four 
thousand  millions.  This  testimony  seems  to  me  to  have  been 
unnecessary.  The  district  attorney  could  have  argued  to  the 
jury  as  a  matter  of  common  knowledge  that  if  they  found 
that  the  eleven  distinct  defects  did  exist  in  the  six  letters  re- 
ferred to  it  was  exceedingly  improbable  that  these  precise  eleven 
defects  would  be  found  to  be  present  in  any  other  typewriter, 
and  that  inasmuch  as  those  six  letters  in  the  Oilman  affidavit 
did  contain  these  eleven  defects,  and  these  precise  defects  were 
also  found  present  in  the  standards  written  by  the  defendant's 
typewriter,  it  was  exceedingly  probable  that  these  six  letters 
in  the  affidavit  of  Oilman  were  written  on  the  same  typewriter 
that  wrote  the  standards.  Common  sense  at  once  recognizes 
how  remote  is  the  probability  that  all  of  these  defects  should 
recur  in  these  six  identical  letters  in  any  other  typewriter. 
Indeed,  if  the  district  attorney,  basing  his  argument  upon 
matters  of  common  knowledge  and  the  general  perception  of  all 
men,  had  pointed  out  that  there  was  not  one  chance  in  four 
thousand  millions  that  these  identical  defects  would  be  found 
in  these  identical  six  letters  of  another  typewriter,  he  would,  I 
think,  have  been  within  his  rights.  Substantially  the  same 
statement  did  not  become  prejudicial  because  it  is  made  by  one 
learned  in  the  higher  mathematics.  In  common  speech  men 
would  say  that  there  was  only  a  remote  chance  that  these 
precise  defects  would  recur  in  another  typewriter.  This  is 
what  any  intelligent  person  would  have  concluded  without  the 
aid  of  expert  testimony.  A  reference  to  one  chance  in  four 
thousand  millions  would  denote  in  the  juror's  mind  simply  ex- 
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treme  improbability.  I  think  that  this  is  all  that  the  jurors 
could  have  understood  from  this  testimony.  The  whole  signifi- 
cance of  the  testimony  was  merely  to  indicate  that  the  proba- 
bility was  remote  and  the  testimony  of  the  expert,  if  improperly 
received,  was  not,  in  my  opinion,  prejudicial  error.  While 
there  are  doubtless  many  respects  in  which  the  principles  of 
science  may,  with  advantage,  be  applied  to  judicial  proof,  as 
has  been  effectively  shown  in  the  progress  made  in  effecting 
identification  by  means  of  finger  prints,  yet  courts  must  be 
cautious  in  receiving  such  proof  and  cannot  sanction  it  until 
its  accuracy  has  been  fully  tested  and  vindicated  by  experience. 
Certainty  can  only  be  attained  in  the  light  of  perfect  knowl- 
edge which  it  is  often  impossible  to  attain,  and  the  law  allows 
in  such  cases  a  consideration  of  that  which  is  probable.  That 
calculations  based  upon  sufficient  data  and  correctly  made  will 
bring  us  to  a  more  correct  estimate  of  probability  than  con- 
jecture or  general  perception  is  doubtless  true,  but  it  is  equally 
clear  that  the  calculations  must  be  based  upon  the  assumption 
that  all  the  data  of  the  problem  have  been  stated.  There  have 
been  many  interesting  discussions  upon  this  subject  by  scientific 
writers  and  nowhere  have  the  difficulties  of  the  application  of 
this  theory  been  more  clearly  pointed  out  than  by  these  writers. 
Thus  Professor  Jevons  in  his  "  Principles  of  Science  "  says : 
"  The  theory  of  probability,  though  undoubtedly  true,  re- 
quires very  careful  application.  Not  only  is  it  a  branch  of 
mathematics  in  which  errors  are  frequently  committed,  but 
it  is  a  matter  of  great  difficulty  in  many  cases  to  be  sure  that 
the  formula  correctly  states  the  data  of  the  problem.**  To 
illustrate  the  liability  to  error  in  the  application  of  this  theory, 
the  same  author  gives  many  instances  pointing  out  how  often 
the  most  acute  and  powerful  intellects  have  gone  astray  in  the 
calculation  of  probability.  If,  therefore,  the  evidence  in  this 
case  had  been  of  a  material  nature  and  such  as  would  probably 
have  served  to  mislead  the  jury,  I  should  hesitate  to  cast  a  vote 
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which,  in  the  present  state  of  mathematical  science,  would 
sanction  the  reception  of  such  evidence  as  to  past  transactions. 
In  the  view  I  take  of  this  case,  it  is  not  necessary  to  sanction 
this  kind  of  evidence  to  sustain  the  judgment  appealed  from. 
The  whole  incident  was  a  relatively  unimportant  feature  of  a 
long  trial.  While  several  pages  of  the  record  are  devoted  to 
the  examination  of  the  witness  Snyder,  a  large  part  of  these 
pages  consists  in  the  objections  and  arguments  of  counsel. 
The  testimony  itself  was  very  brief.  The  proof  that  the  words 
**  the  same  "  were  forged  did  not  at  all  depend  upon  the  opinion 
of  experts.  With  the  exception  of  the  witness  Snyder,  the  trial 
court  limited  the  experts  upon  typewriting  to  describing  the 
conditions  of  the  type  and  did  not  allow  them  to  testify  as  to 
their  opinions.  In  determining  as  to  the  materiality  of  the 
testimony  of  Professor  Snyder,  it  must  be  borne  in  mind  that 
tie  fact  that  the  words  "  the  same  "  in  the  forged  affidavit 
were  written  upon  defendant's  typewriter  was  proved  satisfac- 
torily by  other  evidence  than  that  of  Professor  Snyder.  It 
was  also  shown  that  the  body  of  the  Gilman  affidavit  was  written 
upon  a  Remington  typewriter  in  small  pica  type,  whereas  the 
inserted  words  "  the  same  "  were  written  upon  an  Underwood 
typewriter  and  were  in  medium  Roman  fype.  It  was  also  shown 
that  defendant's  tjrpewriter  was  an  Underwood  machine  with 
medium  Roman  Vype,  and  that  the  words  "  the  same  "  when 
written  upon  that  machine  corresponded  exactly  with  the 
forged  words  in  the  Gilman  affidavit.  In  addition  to  this  a 
carbon  copy  of  the  original  affidavit  was  introduced  which  did 
not  contain  the  forged  words,  and  it  was  proved  that  when  the 
original  affidavit  was  signed  the  words  "  the  same  "  were  not 
contained  in  it.  The  defendant's  opportunity  and  motive  to 
commit  the  crime  were  clearly  proved,  as  also  was  the  fact  that, 
after  he  had  been  charged  with  this  crime,  he  endeavored  to 
obtain  a  typewriter  which  would  reproduce  the  same  defects 
as  the  Underwood  machine  in  his  office  upon  which  the  standards 
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had  been  written.  It  is  not  necessary  to  review  all  the  other 
circumstances  tending  to  establish  the  defendant's  guilt.  The 
unanimous  affirmance  by  the  Appellate  Division  of  the  judg- 
ment entered  upon  the  eerdict  of  the  jury  and  the  convincing 
character  of  this  testimony  are  circimistances  that  indicate 
that  the  error  committed  in  the  reception  of  Professor  Snyder's 
testimony  was  not  prejudicial.  While  it  is  true  as  pointed  out 
in  the  opinion  of  Judge  Miller  that  the  defendant's  counsel 
protested  vigorously  against  the  admission  of  the  evidence  of 
Professor  Snyder,  that  fact,  in  no  way,  indicates  the  im- 
portance of  the  evidence  offered,  or  that  it  was  improper  or 
prejudicial,  because  a  review  of  the  record  will  disclose  that 
the  defendant's  counsel  made  vigorous  objection  to  a  very 
large  part  of  all  the  testimony  that  was  introduced  in  this  case. 
If  vigorous  objection  by  defendant's  counsel  is  to  be  regarded 
as  indicative  of  importance  and  materiality,  the  trial  court 
might  as  well  have  directed  a  verdict  of  acquittal  at  the  outset. 
Indeed  as  one  reads  this  record  and  considers  the  obstacles 
thrown  in  the  way  of  the  presentation  of  perfectly  proper 
proof,  it  is  remarkable  that  the  facts  were  so  fully  developed. 
Nothing  but  the  great  care  and  patience  of  the  learned  trial 
justice  made  this  possible.  I  agree  with  my  brother  Miller 
that  "  in  our  system  of  jurisprudence  the  determination  of  the 
defendant's  guilt  or  innocence  is  the  sole  province  of  the  jury." 
In  this  case  the  jury,  upon  evidence  conceded  to  be  sufficient 
to  justify  their  verdict — apart  from  the  evidence  of  the  witness 
Snyder — ^have  found  the  defendant  guilty,  and  the  Appellate 
Division,  who  are  charged  with  the  duty  of  reviewing  the  facts, 
have  unanimously  concluded  that  the  verdict  was  sustained  by 
the  evidence.  Nor  do  I  advocate  the  assumption  by  the  courts 
of  any  "  arbitrary  power,"  in  refusing  to  concur  in  the  reversal 
of  this  just  verdict  for  what  seems  to  me  to  be  the  trivial  cause 
assigned.  There  is  a  wide  difference  between  the  exercise  of 
**  arbitrary  power  "  by  the  courts  and  the  refusal  of  the  courts 
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to  allow  the  great  constitutional  guarantees  of  life,  liberty  and 
property  to  be  used  as  means  by  which  criminals  are  permitted 
to  cheat  justice.  I  regret  that  judicial  tribunals  have  not 
always  observed  the  difference.  There  is  no  law  of  this  state 
requiring  the  court  to  reverse  a  judgment  obtained  after  a  fair 
trial  because  of  immaterial  error.  In  disregarding  such  an 
error,  we  do  not  convict  the  defendant,  but  merely  refrain  from 
justifying  the  reproach  which  the  reversal  of  judgments  in 
criminal  cases  upon  unsubstantial  errors  has  cast  u{)on  the  law 
of  new  trials.  The  view  expressed  in  the  opinion  of  Judge 
Miller  seems  to  me  to  involve  the  application  of  the  old 
Exchequer  rule  that  regarded  the  making  of  any  error  as  con- 
ferring upon  the  defendant  the  "  legal  right "  to  a  new  trial. 
My  own  view  as  to  this  matter  is  expressed  in  the  following 
quotation  from  Professor  Wigmore:  "As  to  this  theory  of 
legal  rights  it  may  be  said  in  reply  that  no  man  has  a  legal 
right  to  have  his  cause  wrongly  decided,  for  that  is  what  this 
*  right '  comes  to.  He  has  indeed  a  legal  right  to  a  jury  trial ; 
and  he  has  a  right  to  a  fair  trial  in  general.  But  these  are 
ends  in  themselves,  because  the  one  by  constitution  and  the 
other  by  common  sense  of  justice  becomes  a  paramount  object. 
But  none  can  justify  the  exaltation  of  the  ordinary  rules  of 
evidence,  which  are  mere  instruments  of  investigation,  into  an 
end  in  themselves.  As  well  might  a  gardener  cut  down  a  thriv- 
ing vine  because  his  henchman  has  used  a  hoe  instead  of  a 
spade  in  planting  it ;  or  a  farmer  bring  valuable  bantams  to  the 
block  because  they  were  hatched  by  a  meddlesome  duck  instead 
of  by  their  lawful  parent.  A  glance  at  common  affairs  will 
awaken  us  to  the  intrinsic  absurdity  of  the  theory  of  *  legal 
right.'"  (1  Wigmore  on  Ev.  p.  72.)  The  suggestion  that 
"  the  trend  of  popular  thought "  invites  courts  to  assume 
arbitrary  power  seems  to  me  to  be  as  irrelevant  as  I  believe  it 
to  be  inaccurate.  In  any  event  it  is  as  foreign  to  the  merits  of 
this  case  as  are  the  references  to  the  observance  of  "  forms  of 
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law  "  in  order  to  preserve  "  tiie  very  essence  of  our  boasted 
freedom."  The  defendant  has  had  a  fair  trial  by  a  jury.  All 
the  forms  of  law  have  been  observed  with  strictness  and  im- 
partiality. He  has  had  the  benefit  of  an  appeal  which  has 
been  decided  adversely  to  him.  Notwithstanding  all  this  it  is 
now  proposed  to  reverse  the  judgment  because  of  an  unsub- 
stantial error  in  the  admission  of  testimony.  To  this  practice 
I  am  unwilling  to  give  my  consent.  A  review  of  the  whole  rec- 
ord shows  that  upon  the  trial  the  testimony  of  Professor 
Snyder  amounted  to  very  little,  and  it  was  not  even  deemed 
worthy  of  mention  by  the  learned  trial  justice  in  his  admirable 
charge  to  the  jury.  But  now,  as  if  often  the  case,  when  the 
defendant  has  been  convicted,  this  trivial  circumstance  is 
seized  upon,  elaborated  and  embellished  and  presented  to  this 
court,  as  if  it  were  the  controlling  feature  of  the  whole  trial 
instead  of  being,  as  I  think  it  was,  a  comparatively  unim- 
portant incident  which  the  trial  justice  properly  regarded  as 
unworthy  of  being  referred  to  in  his  charge.  We  ought  not  to 
forget  that  in  the  last  analysis  the  great  purpose  of  a  criminal 
trial  is  to  determine  whether  the  defendant  is  guilty  or  in- 
nocent. When  the  defendant's  guilt  is  proved,  he  should  not 
be  allowed  to  escape  the  consequences  of  his  act  because  of  a 
technical  error  in  the  course  of  a  long  trial. 

The  evidence  satisfactorily  proves  the  guilt  of  the  defendant, 
and,  except  for  the  admission  of  the  evidence  of  Professor 
Snyder,  the  trial  was  free  from  legal  error.  The  error  involved 
in  the  reception  of  that  evidence  was  not,  in  my  opinion,  of 
such  a  character  as  to  justify  us  in  reversing  the  judgment 

I  vote  in  favor  of  the  affirmance  of  the  judgment. 

WiLLAED  Bartlett,  Ch.  J.,  Chase,  Collin  and  Cardozo, 
JJ.,  concur  with  Hogan  and  Miller,  JJ.  ;  Seabury,  J.,  reads 
dissenting  opinion. 

Judgment  reversed,  etc. 
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COURT  OF  SPECIAL  SESSIONS—CITY  OF  NEW  YORK, 
Feb,  26.  1915. 

THE  PEOPLE  V.  JACOB  SILVERBERG. 

Banking  Law,  Sec.  314 — Usury  • — Loan  disoxtised  as  sale  of  diamond 

RING. 

Complainant  K.  applied  to  defendant  for  a  loan  of  $100,  who  informed 
him  that  he  had  no  money  to  loan,  but  he  would  sell  him  a  diamond 
ring  which  he  could  pawn  for  that  amount,  which  was  done ;  K.  agree- 
ing to  pay  $205  in  monthly  installments,  and  K.  pawned  the  ring  for 
$125.  The  fair  price  of  the  ring  being  $180.  Held,  that  it  w&s. 
not  a  sale  of  goods  but  a  plain  and  palpable  attempt  to  evade  the 
statute  by  an  old  and  worn  out  contrivance. 

Present — Hons.  Isaac  Franklin  Russell,  Chief  Justice; 
John  Fleming  and  Joseph  F.  Moss,  Justices. 

Charles  Albert  Perkins,  Esq.,  District  Attornet/y  by  Walter 
S.  Heilborn,  Esq.,,  Deputy  Assistant  District  Attorney,  for  the 
people. 
RESETS. 

Goldstein  &  Goldstein  {Abraham  Lipton,  Esq.,  of  counsel) 
or  defendant. 

Russell,  C.  J. :  ' 

The  facts  in  the  case  at  bar  are  simple  and  present  a  single, 
very  clear  issue.  The  defendant  is  charged  with  usury  and 
violation  of  section  314  of  the  Banking  Law  in  that  he  charged 
more  than  at  and  after  the  rate  of  6  per  cent  annum  for 
a  loan  of  money. 

The  complainant,  one  Thomas  Kane,  testified  that  he  ap- 
plied to  the  defendant,  Silverberg,  for  a  loan  of  $100  on  the 


'  See  Note,  Usunj,  Vol.  30,  p.  142. 
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2l8t  of  February,  1914,  He  was  informed  by  said  defendant 
that  he  had  no  money  to  lend,  but  that  he  would  sell  the  said 
Kane  a  diamond  ring  which  he  could  pawn  for  that  amount. 
Thereupon  defendant  delivered  to  the  said  Kane  a  ring,  for 
which  the  complainant  agreed  to  pay  $295  in  monthly  install- 
ments.   On  the  same  day  Kane  pawned  the  ring  for  $125. 

The  value  of  the  ring  is  variously  estimated  by  the  witnesses 
who  testified  at  the  trial.  The  wholesale  value  of  the  ring, 
which  is  the  value  of  the  ring  to  the  defendant,  was  put  at 
$145;  the  fair  retail  value  of  the  ring,  according  to  the  Peo- 
ple's expert,  was  put  at  $180.  On  the  testimony  of  the  Peo- 
ple, therefore,  the  defendant  is  charged  with  having  exacted 
$115 — the  difference  between  the  retail  value  of  the  ring  and 
the  price  charged  to  the  complainant — for  the  loan  of  $180. 

If  this  transaction  or  pretended  or  apparent  sale  can  prop- 
erly be  regarded  as  a  mere  disguise  of  a  loan,  and  a  device  to 
evade  the  usury  law,  then  the  defendant  is  guilty  of  the  crime 
charged. 

The  only  diflScult  question  presented  in  this  controversy  is 
a  question  of  fact,  namely,  "Was  the  transaction  a  loan  of 
money  or  a  sale  of  goods  ?  "  Defendant's  contention  is  and  must 
be,  that  the  said  transaction  was  a  sale  of  goods,  and  hence 
necessarily  and  presumably  an  ordinary  commercial  transaction 
such  as  men  of  good  judgment  and  practical  sagacity  are  in 
the  habit  of  entering  into  every  day.  Now  this  is  most  improb- 
able. The  complainant  in  this  case  was  earning  a  salary  of 
$90  per  month.  His  income  was  small  and  barely  sufficient  for 
his  living  expenses.  He  was  in  sharp  need  of  money,  rather 
than  in  easy  financial  circumstances.  He  was  already  heavily 
in  debt  on  a  similar  transaction.  It  follows,  therefore,  that  if 
he  were  a  prudent  man,  or  one  even  ordinarily  sane,  he  could 
hardly  be  supposed  to  be  in  the  market  for  diamonds  for 
purely  decorative  purposes,  and  certainly  not  on  the  scale  of 
lavish  expenditure  shown  by  the  testimony  in  this  case. 
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Counsel  for  the  defense  urges  that  the  authorities  cited  by 
the  district  attorney  in  his  brief  are  cases  in  the  Court  of  Ap- 
peals in  this  State  in  which  the  court  adjudicates  the  question 
of  liability  at  civil  law.  They  do  not,  he  urges,  involve  the 
liberty  of  the  defendant;  whereas,  in  criminal  prosecutions, 
the  defendant  is  entitled  to  the  benefit  of  any  reasonable  doubt, 
and  is  further  entitled  to  such  benefit  as  may  be  derived  from 
testimony  showing  his  good  character.  Defendant  further 
contends  that  the  testimony  of  the  complaining  witness  is 
wholly  unsupported  by  any  corroborating  testimony,  and  is, 
in  fact,  contradicted  directly  by  the  defendant.  The  truth  is, 
however,  that  the  points  involving  the  same  narrow  issue  are 
the  same  in  both  the  civil  and  the  criminal  law,  namely,  "  Did 
the  defendant  charge  more  than  6  per  centum  per  annimi  as 
interest  on  a  loan?  " 

Then,  further,  the  storj^  of  the  complaining  witness  Kane,  re- 
garding his  transactions  with  the  defendant,  is  by  no  means  un- 
supported. On  the  contrary,  it  is  substantially  re-enforced  by 
the  written  instrument  under  the  terms  of  which  the  ring  was 
produced  and  turned  over  and  the  further  fact  that  the  ring 
was  pawned  the  same  day,  and  the  still  further  fact  that  the 
parties  to  this  transaction  had  conducted  a  previous  negotia- 
tion involving  substantially  the  same  incidents. 

The  defendant  lays  great  stress  in  his  argument  on  the  proof 
given  at  the  trial  establishing  his  good  character.  This  tes- 
timony was  abundant,  clear  and  cogent.  However,  it  appears 
to  the  court  that  such  testimony  was  quite  unnecessary  and, 
in  fact,  is  not  conclusive  in  cases  like  this.  Many  enlightened 
communities,  such  as  England,  Massachusetts  and  other  States 
of  the  Union,  have  no  usury  law.  New  York  even  admits  of 
certain  exceptions,  as  in  the  case  of  pawnbrokers  and  certain 
loans  of  $5,000  and  over  properly  secured.  If  the  offense 
charged  were  one  involving  moral  turpitude  or  shocking  to  the 
conscience  of  mankind,  the  case  would  be  quite  different.     Nor 
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is  it  vital  that  the  complainant  was  a  too  willing  victim  of  the 
usurer.  The  whole  proposition  is  one  involving  public  policy 
in  which  necessitous  borrowers  as  a  class  are  necessarily  in- 
terested. The  questions  involved  are  therefore  to  be  deter- 
mined on  broad  principles  and  not  on  any  such  narrow  consid- 
eration as  the  possible  good  character  and  reputation  of  the 
defendant. 

Courts  always  attempt  to  search  out  the  real  nature  of 
a  transaction  and  will  never  allow  mere  form  to  circumvent  the 
law.  Kane  did  not  go  to  the  defendant  for  the  purpose  of  buy- 
ing a  diamond  ring.  He  went  there  to  borrow  money.  What- 
ever took  place  after  that  was  the  creation  of  the  defendant 
and  his  associates  in  wrongdoing. 

The  plain  rule  of  law  is  that  **  where  property  is  sold  at  an 
exorbitant  price,  to  be  paid  at  a  future  day,  in  order  to  enable 
the  purchaser  to  sell  it  immediately  for  cash  and  thus  obtain 
the  money  of  which  he  is  in  need,  the  courts  will  regard  the 
transaction  as  a  mere  disguise  for  a  loan,  and  if  the  pur- 
chaser's obligation  is  for  a  greater  sum  than  the  fair  value  of 
the  property  sold  and  lawful  interest,  it  will  be  held  usurious  '* 
(39  Cyc,  929). 

In  Quackenbos  v.  Sayer  (62  N.  Y.,  844)  the  court  says: 

^^  The  sole  question  is,  whether  the  transaction  was  a  bona 
fde  sale  of  the  bonds  at  an  exorbitant  rate,  or  a  loan  of  money 
under  the  guise  and  color  of  a  sale  of  choees  in  action,  by  which 
the  lender  reserved  or  secured  to  himself  a  greater  rate  of  in- 
terest than  that  allowed  by  law.  The  transaction  must  be 
judged  by  its  real  character,  rather  than  by  the  form  and 
color  which  the  parties  have  seen  fit  to  give  it.  The  shifts  and 
devices  of  userers  to  evade  the  statute  against  usury,  have 
taken  every  shape  and  form  that  the  wit  of  man  could  devise, 
but  none  have  been  allowed  to  prevail.  Court  have  been  astute 
in  e:ettin^  at  the  true  intent  of  the  parties  and  giving  effect  to 
the  statu  «.    The  device  of  the  present  appellant  is  not  novel. 
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As  early  as  the  time  of  Lord  Mansfield,  in  summing  up  to  a 
jury  he  said  to  them,  that  *  the  most  usual  form  of  usury  was  a 
pretended  sale  of  goods '  (Lowe  v.  Walter,  Doug.,  786).  In 
that  case  the  negotiation  was  for  a  loan  of  money;  the  lender 
said  he  could  not  advance  cash,  but  would  furnish  goods  which 
the  borrower  took  and  sold  by  the  intervention  of  a  broker. 
The  securities  were  held  usurious." 

The  court  referred  to  other  English  cases  in  which  the  same 
doctrine  was  announced,  and  continued  as  follows : 

"  The  principle  of  these  cases  and  the  doctrines  adjudged 
have  been  adopted  and  uniformly  applied  by  the  courts  of  this 
State  (Stuart  v.  Mech.  &  Farmers  Bank  of  Albany,  19  J.  R., 
496).  It  was  held  in  Eagleson  v.  Shotwell  (IJ.  Ch.,  636)  that 
if  on  application  for  a  loan  of  money  the  sale  of  shares  in  an 
insurance  company  at  par  is  made  the  condition  of  the  loan, 
when  the  shares  are  in  fact  below  par,  the  transaction  is  usurious 
(see  also  Cleveland  v.  Loder,  7  Paige,  557;  Dry  Dock  Bank  v. 
Am.  Life  Ins.  &  T.  Co.,  8  Comst.,  844).  The  application  to  the 
plaintiff  in  the  case  at  bar  was  by  one  in  pressing  need  of 
money  and  whose  necessities  could  not  brook  delay  for  a  loan 
of  money." 

In  Dry  Dock  Bank  v.  American  Life  Ins.  &  Trust  Co.  (8  N. 
Y.,  844)  the  Court  of  Appeals  of  this  State  says  plainly,  "  A 
loan  may  be  disguised  in  the  form  of  a  sale  of  goods,"  and  con- 
tinues : 

"  Where  usury  is  disguised  under  a  sale  of  merchandise  the 
property  in  the  goods  passes  to  the  vendee,  but  the  excess  of 
price  over  the  just  value  is  considered  as  a  premium  for  the 
forbearance  of  the  debt,  founded  on  a  presumed  loan  of  so 
much  of  the  purchase  money  as  is  equivalent  to  the  cash  value 
of  the  commodity  sold  (see  cases  subsequently  cited).  The 
same  rule  applies  to  a  sale  or  exchange  of  choses  in  action  or 
of  credit,  when  the  real  object  is  a  loan  of  money,  although 
no  money  is  received  by  the  borrower.    The  law,  looking  at  the 


Digitized  by  VjOOQIC 


PEOPLE  V.  SILVERBERG.  51 

substance  oi  the  transaction,  converts  the  substitute  agreed 
upon  by  the  parties  into  money  according  to  its  cash  value. 
This  amount  constitutes  the  loan  to  the  borrower,  and  the  real 
debt  due  from  him  to  the  lender.  If  the  securities  received 
by  the  former  are  depreciated,  the  difference  between  the 
nominal  and  money  value  is  so  much  interest  for  the  forbear- 
ance of  the  debt.  If  they  are  equivalent  to  money,  the  usury 
is  to  be  established  by  showing  more  direct  collateral  advan- 
tage to  the  lender,  which  would  avoid  a  contract  upon  a  loan 
of  money.  ♦  ♦  ♦  Where,  however,  the  object  of  the 
parties  is  a  loan  of  money,  and  something  else  under  the  form 
of  an  exchange  or  sale  is  substituted  for  it,  the  principal  of  the 
loan,  and  consequently  of  the  debt  contradicted  by  the  nominal 
vendee,  will  be  the  value  in  money  of  the  substitute  received 
by  him,  and  any  consideration  paid  or  secured  to  the  vendor 
beyond  that  will  in  general  be  considered  as  interest  for  its 
forbearance  (1  Bro.  Ch.  C,  150;  Lowe  v.  Waller,  Dougl.,  708; 
2  Camp.  N.  P.,  875;  Holt's  N.  P.  C,  295;  Comyn  on  Usury, 
94,  95)." 

The  device  employed  by  the  defendant  is  the  latest  refuge  of 
the  moneylender  in  this  city.  It  is  a  plain  and  palpable  at- 
tempt to  evade  the  statute  by  an  old  and  worn  out  contrivance. 

The  court  finds  the  defendant  guilty. 

Fleming,  J.,  concurs;  Moss,  JJ.,  dissents. 
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SUPREME  COURT-APPELLATE  DIVISION-FIRST 
DEPARTMENT, 

Dec.  24,  1914. 

THE    PEOPLE    ex    rel.    WORONOFF    AND    BERNARD 
EDSON  V.  PETER  A.  MALLON,  WARDEN,  ETC. 

(166  App.  Div.  840.) 

(1.)  LaBCENY — OBTAINIXa  GOODS  UPON  FALSE  PBETENSBS  AS  TO  SOLVENCY — 
SUFFICENCY  OF  INFORMATION. 

An  information  which  alleges  that  the  defendants  obtained  the  com- 
plainant's goods  on  credit;  that  they  were  shortly  afterward  adjudged 
bankrupt;  that  the  credit  for  the  price  of  the  goods  was  given  them 
after  examination  by  the  complainant  of  a  written  statement  as  to 
their  financial  condition  furnished  ten  months  before  to  commercial 
agencies,  and  to  which  statements  defendants  referred  the  complainant, 
"representing  that  those  statements  contained  the  true  and  accurate 
condition  of  their  business;"  that  the  statement  showed  the  business 
to  be  in  a  solvent  condition  and  described  books  of  account  from  which 
such  statements  were  made,  and  that  the  defendants  thereafter  upon 
their  failure  to  pay  for  the  goods  were  given  notice  to  produce  the 
books  referred  to  for  inspection,  in  accordance  with  section  442  of  the 
Penal  Law,  with  which  notice  they  did  not  comply,  sufficiently  charges 
the  crime  of  larceny  in  obtaining  goods  upon  false  pretenses  as  to  the 
buyer's  solvency. 

(2.)  Same — Penal  Law,  Sec.  442 — ^Pbesxtmftion  against  pubchasebs 
failing  to  produce  books  on  notice. 

The  provision  of  section  442  of  the  Penal  Law,  that  the  purchaser's 
failure  to  produce  the  books  within  a  prescribed  period  "shall  be 
presumptive  evidence  that  each  and  every  pretense  relating  to  the 
purchaser's  means  or  ability  to  pay  in.  said  statement  contained  were 
false  at  the  time  of  making  said  statement  and  were  known  to  the 
purchaser  to  be  false,"  is  not  imreasonable,  so  as  to  render  the  statute 
unconstitutional,  nor  does  this  statute  compel  a  party  to  testify  against 
himself. 

Appeal  by  the  relators,  David  WoronofF  and  another,  from 
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lin  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oiBce  of  the  clerk  of  the  county  of 
New  York  on  the  28d  day  of  July,  1912,  dismissing  a  writ  of 
habeas  corpus  and  remanding  the  relators  to  custody. 

Edward  HymeSi  for  the  appellants. 

Robert  C.  Taylor^  Assistant  District  Attorney^  for  the  res- 
pondent. 

Order  affirmed,  on  opinion  of  Bischoff,  J« 

Present — Ingbaham,  P.  J.,  McLaughlin,  Scott,  Dowling 
and  HoTciTKiss,  JJ. 

The  following  is  the  opinion  delivered  at  Special  Term: 

BiSCHOFF,  J. : 

The  question  presented  upon  this  return  to  a  writ  of  habeas 
corpus  is  whether  the  information  before  the  magistrate 
sufficed  for  a  case  of  larceny  in  obtaining  goods  upon  false  pre- 
tenses as  to  the  buyer's  solvency.  It  is  set  forth  in  the  infor- 
mation that  these  relators  obtained  the  complainant's  goods 
on  credit;  that  they  were  shortly  afterward  adjudged  bank- 
rupt ;  that  the  credit  for  the  price  of  the  goods  was  given  them 
after  examination  by  the  complainant  of  a  written  statement 
as  to  their  financial  condition  furnished  ten  months  before  to 
commercial  agencies,  and  to  which  statements  relators  referred 
the  complainant,  "  representing  that  those  statements  con- 
tained the  true  and  accurate  condition  of  their  business ;  "  that 
the  statements  showed  the  business  to  be  in  a  solvent  condition 
and  described  books  of  account  from  which  such  statements 
were  made,  and  that  the  relators  thereafter  upon  their  failure 
to  pay  for  the  goods  were  given  notice  to  produce  the  books 
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referred  to  for  inspection  by  the  complainant  in  accordance 
with  section  442  of  the  Penal  Law,  with  which  notice  they  did 
not  comply.  This  statute  gives  the  seller  of  goods  the  right 
to  inspect  the  purchaser's  books  of  account  upon  his  failure 
to  pay  for  goods  sold  "  whenever  property  shall  be  purchased 
by  aid  of  a  statement  relating  to  the  purchaser's  means  or 
ability  to  pay,  made  in  writing  and  signed  by  the  party  to  be 
charged,  and  in  said  statement  the  party  to  be  charged  shall 
state  that  he  conducts  a  specified  kind  of  business  and  keeps 
books  of  account  of  said  business,"  and  further  provides  that 
the  purchaser's  failure  to  produce  the  books  within  a  pre- 
scribed period  after  notice  "  shall  be  presumptive  evidence  that 
each  and  every  pretense  relating  to  the  purchaser's  means  or 
ability  to  pay  in  said  statement  contained  were  false  at  the 
time  of  making  said  statement  and  were  known  to  the  pur- 
chaser to  be  false."  Giving  effect  to  this  presumption  the  facts 
stated  in  the  information  contain  every  element  necessary  to 
establish  the  crime  charged,  it  being  apparent  from  the  aver- 
ments presented  to  the  magistrate  that  the  representations 
were  material,  that  they  were  relied  upon  and  that  they  were 
made  to  induce  the  delivery  of  the  property  to  the  relators. 
So  far  as  it  is  claimed  that  the  reference  by  the  relators  orally 
to  the  earlier  written  statement  could  not  be  relied  upon  for  the 
purposes  of  the  charge  of  larceny,  which  must  be  founded 
upon  misrepresentations  made  in  writing  (Penal  Law,  §§  442, 
947),  it  suffices  to  say  that  upon  the  facts  the  possession  of  the 
property  was  obtained  "  by  aid  of  a  statement  ♦  ♦  ♦ 
made  in  writing"  (§  422)  and  "by  means  of  a  false  pretense 
*  *  *  made  in  writing"  (§  947).  The  same  question  was 
considered  in  People  v.  Levin  (119  App.  Div.  283),  and  the 
oral  statement,  as  set  forth  in  this  information,  sufficiently 
connected  the  earlier  written  statement  with  the  relators'  solv- 
ency at  the  time  for  the  purposes  of  a  criminal  prosecution 
witliin  that  authorit3^     The  contention  that  the  presumption 
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of  fact  prescribed  by  section  442  of  the  Penal  Law  is  unreas- 
onable and  so  unconstitutional  appears  to  be  without  merit. 
As  was  said  in  People  v.  Cannon  (189  N.  Y.  82,  48)  :  "  It  can- 
not be  disputed  that  the  courts  of  this  and  other  States  are 
committed  to  the  general  principle  that  even  in  criminal  prose- 
cutions the  Legislature  may  with  some  limitations  enact  that 
when  certain  facts  have  been  proved  they  shall  be  prima  facie 
evidence  of  the  existence  of  the  main  fact  in  question.  ♦  *  ♦ 
The  limitations  are  that  the  fact  upon  which  the  presumption 
is  to  rest  must  have  some  fair  relation  to,  or  natural  connec- 
tion with  the  main  fact."  (Board  of  Comrs.  of  Excise,  etc., 
V.  Merchant,  108  N.  Y.  143,  148;  Reitler  v.  Harris,  228  U.  S. 
487;  Cooley  Const.  Lim.  [7th  ed.]  409,  524-526.)  A  person's 
refusal  to  produce  from  his  own  possession  books  of  account 
which  he  has  deliberately  represented  to  contain  entries  sup- 
porting the  truth  of  a  summary  statement  of  account  prepared 
by  him  has  a  very  fair  relation  to  the  probability  that  the  sum- 
mary statement  was  false.  Such  a  presumption  is  analogous 
to  and  simply  an  extension  of  the  common-law  rule  which  per- 
mits the  inference  from  nonprodaction  of  a  document  or  wit- 
ness peculiarly  available  to  a  party  that  the  writing  or  testi- 
mony would  not  support  the  party's  own  contention  as  to  the 
facts.  (Graves  v.  United  States,  150  U.  S.  118;  Runkle  v. 
Burnham,  158  id.  216 ;  Kirby  v.  Tallmadge,  160  id.  879.)  Nor 
does  this  statute  compel  a  party  to  testify  against  himself. 
He  is  merely  required  for  his  better  protection  to  preserve 
certain  evidence  of  his  honesty  which  he  has  represented  to  per- 
sons dealing  with  him  to  exist.  The  situation  presented  is  in 
no  way  similar  to  that  considered  in  Matter  of  Morgan,  In  re 
Rolle  (114  App.  Div.  45),  ci-od  for  the  relators,  since  there 
the  presumption  was  declared  by  the  statute  to  be  open  to  re- 
buttal only  by  particular  testimony.  Here  the  presumption, 
reasonably  related  to  the  party's  own  act  or  omission,  may  be 
met  !)3^  any  competent  evidence  material  to  the  issue  of  fact. 
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My  conclusion  is  that  section  442  of  the  Penal  Law  affords  a 
valid  rule  of  presumptive  evidence,  and  that  upon  the  facts  set 
forth  by  the  complaint  the  magistrate  acquired  jurisdiction* 

Writ  dismissed.  -    .    . 
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CHILDREN'S  COURT-BOUNTY  OF  BRONX, 
Marsh,  1915. 


THE  PEOPLE  V.  LILLIAN  FOWLER, 

JmasDicnoN — Bbonx  County  Coubt. 

The  County  Court  of  the  Bronx  has  no  jurisdiction  to  entertain 
an  appeal  from  a  judgment  of  commitment  made  by  a  Justice  of  the 
Court  of  Special  Sessions  sitting  in  the  Children's  Court  for  the  County 
of  the  Bronx. 

Present — Hons.  John  Peoctoe  Claeke,  Feank  C.  Laugh- 
i*iN,  Feancis  M.  Scott,  Victoe  J-  Dowling  and  Heney  D. 

HOTCHKISS,  J  J. 

Appeal  by  the  Protestant  Episcopal  House  of  Mercy  from 
an  order  of  the  County  Court  of  Bronx  County  reversing  a 
judgment  of  commitment  of  the  Children's  Court  for  the 
County  of  Bronx. 

Cornelius  J.  SvUivan  for  appellant : 

Richard  H.  MitcheU,  Assistant  District  Attorney^  for  plain- 
tiff in  support  of  the  appeal. 

William  S.  Evans  for  respondent. 

Dowling,  J.: 

The  question  raised  by  the  present  appeal  is  whether  the 
County  Court  of  the  Bronx  has  jurisdiction  to  entertain  an 
appeal  from  a  judgment  of  commitment  made  by  a  justice  of 
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the  Court  of  Special  Sessions  sitting  in  the  Children's  Court 
for  the  County  of  the  Bronx.    We  are  of  the  opinion  that  since 
the  passage  of  the  "  Act  in  relation  to  the  Inferior  Courts  of 
Criminal  Jurisdiction  in  the  City  of  New  York,  defining  their 
powers  and  jurisdiction  and  providing  for  their  officers,"  being 
chapter  659*  Laws  of  1910,  the  County  Court  had  no  juridic- 
tion  to  entertain  such  an  appeal.     That  act  provides  a  consis- 
tent, complete  and  harmonious  scheme  for  the  jurisdiction  of 
the  Court  of  Special  Sessions  and  for  the  practice  on  appeal 
therefrom.     All  sections  hereinafter  referred  to  are  those  em- 
braced in  said  act.     By  section  3  the  Children's  Court  "  shall 
be  taken  to  mean  a  part  of  the  Court  of  Special  Sessions  of  the 
City  of  New  York."    Section  85  provides  that  « there  shaU  al- 
ways be  at  least  one  separate  part  of  the  Court  of  Special  Ses- 
sions in  each  county  designated  as  the  Children's  Court  for  the 
hearing  and  disposition  of  proceedings  and  cases  involving  the 
trial  of  children."     Section  40  provides  that  "If  any  judg- 
ment or  determination  made  by  the  Court  of  Special  Sessions 
shall  be  adverse  to  the  defendant  he  may  appeal  therefrom  in 
the  same  manner  as  from  a  judgment  in  an  action  prosecuted 
by  indictment,  and  may  be  admitted  to  bail  upon  an  appeal 
in  like  manner;  and  if  the  judgment  of  the  Supreme  Court 
upon  such  an  appeal  shall  be  adverse  to  the  defendant  he  may 
appeal  therefrom  to  the  Court  of  Appeals."     Therefore  an 
appeal  from  the  Children's  Court   (a  part  of  the  Court  of 
Special  Sessions)  must  be  taken  to  this  court,  unless  there  is 
force  in  the  contention  of  the  respondents  that  because  at  the 
time  of  the  commitment  the  Justice  of  the  Court  of  Special 
Sessions  was  sitting  in  the  case  in  his  capacity  as  a  city  magis- 
trate, an  appeal  from  his  determination  must  be  taken  to  the 
County  Court.     It  is  quite  true  that  section  30  provides  that 
all  justices  of  the  Court  of  Special  Sessions  are  magistrates 
and  have  and  may  exercise  all  the  jurisdiction  and  powers  not 
inconsistent  with  the  act  which  are  conferred  by  law  upon  mag- 
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istrates.  But  section  88  provides  that  one  of  the  said  justices 
in  attendance  on  a  Children's  Court  shall  possess  and  exercise 
as  to  all  matters  arising  in  the  court  all  the  powers  and  juris- 
diction of  the  Court  of  Special  Sessions,  unless  objection  shall 
be  interposed  before  the  time  of  pleading,  in  which  event  the 
trial  must  be  adjourned  to  a  future  day,  when  it  shall  be  had 
before  three  justices.  It  then  continues :  "  Any  order,  deter- 
mination or  judgment  of  one  of  said  justices  when  sitting  alone 
pursuant  to  the  foregoing  provisions,  ©r  any  two  of  said  jus- 
tices when  three  are  sitting,  shall  be  the  order,  determination 
or  judgment  of  the  Court  of  Special  Sessions."  This  seems  to 
be  conclusive  against  the  argument  of  the  respondents.  Since 
the  determination  of  the  justice  sitting  in  the  Children's  Court 
became  the  determination  of  the  Court  of  Special  Sessions,  and 
since  under  section  40  an  appeal  from  such  determination  must 
be  taken  to  this  court,  the  County  Court  was  without  jurisdic- 
tion to  entertain  it,  and  its  judgment  must  be  reversed.  The 
opinion  in  the  case  of  People  v.  O'Neill  (117  App.  Div.,  826) 
is  no  longer  controlling,  because  it  was  based  upon  considera- 
tions arising  from  the  language  of  the  statutes  then  in  exist- 
ence and  which  have  either  since  been  repeated  or  have  had  no 
application  since  the  passage  of  the  Inferior  Criminal  Courts 
Act.  The  amendment  to  the  act  made  by  chapter  691,  Laws 
of  1918,  by  which  a  new  section,  89- A,  was  added  thereto  in 
relation  to  the  examination  and  commitment  of  mentally  de- 
fective and  feeble-minded  children,  puts  such  a  new  provision 
in  its  proper  place  before  the  section  regulating  appeals  and 
leaves  the  whole  policy  of  administration  of  the  law  regarding 
the  Children's  Court  harmonious  to  date  in  providing  for  ap- 
peals from  all  its  determinations  as  well  as  from  all  judgments 
of  the  Special  Sessions  Court  whereof  it  is  a  part  directly  to 
this  court. 

The  order  appealed  from  will  therefore  be  reversed,  upon  the 
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ground  that  the  County  Court  was  without  jurisdiction  to 
make  the  same,  but  without  passing  upon  the  merits  of  the 
original  judgment  of  commitment  which  is  now  before  us,  no 
appeal  having  been  taken  to  this  court  by  the  defendant. 

All  concur 
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SUPREME  COURT-APPELLATE  DIVISION-SECOND 
DEPARTMENT, 

March  5,  1915, 

THE   PEOPLE  ex  rel.   CHARLES   BULLOCK  v.   JOHN 
HAYES,  WARDEN. 

Constitutional  Law— Two-fold  jeopardy. 

Qucere,  as  to  whether  the  writ  of  habeas  corpus  is  a  proper  method  of 
testing  the  question  as  to  whether  a  defendant  in  a  criminal  action  has 
been  twice  put  in  jeopardy  for  the  same  offense. 

Wliere  on  the  trial  of  an  indictment  for  manslaughter,  first  degree, 
the  jury  was  discharged  because  it  failed  to  agree  upon  a  verdict,  the 
defendant  has  not  been  put  in  jeopardy  in  a  legal  sense,  and  hence  he 
ma7  be  subsequently  indicted  and  tried  for  the  crime  of  murder  in  the 
first  degree. 

Constitutional  provisions  relating  to  two-fold  jeopardy  construed, 
per  Bttbb,  J. 

Stafleton  and  Putnam,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  relator,  Charles  Bullock,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  25th  day  of  November,  1914,  dismissing  a  writ  of  habeas 
corpus. 

Robert  H.  Elder,  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [James  C. 
Cropsey,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

B1TRB9  J. : 

On  April  28,  1914,  the  grand  jury  of  Kings  county  indicted 
Charles  Bullock  for  manslaughter  in  the  first  degree,  in  that, 


Digitized  by  VjOOQIC 


62  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

on  April  thirteenth  of  the  same  year,  he  shot  with  a  pistol  his 
wife,  Grertrude  Bullock,  which  act  was  not  justifiable  or  excus- 
able, and  which  act  resulted  in  her  death.  To  this  indictment 
the  plea  was  of  not  guilty.  On  July  12,  1914,  the  defendant 
named  therein  was  placed  on  trial  thereunder.  After  hearing- 
all  of  the  evidence,  both  for  the  People  and  for  the  defendant 
the  case  was  submitted  to  the  jury.  After  some  hours  of 
deliberation,  the  jury  reported  that  they  were  unable  to  agree. 
The  trial  court  so  found,  and  they  were  thereupon  discharged. 
Wliile  the  minutes  of  the  trial  fail  to  disclose  affirmative  con- 
sent upon  defendant's  part,  it  does  not  appear  that  he  inter- 
posed any  objection  thereto.  Thereafter,  and  on  October  16, 
1914,  the  grand  jury  found  another  indictment  against  him 
for  the  crime  of  murder  in  the  first  degree,  in  that  on  April  18, 
1914,  the  defendant  therein  named  willfully,  feloniously  and 
of  malice  aforethought  shot  and  killed  Gertrude  Bullock  with 
a  revolver,  said  death  occurring  on  April  15,  1914.  Upon 
the  refusal  of  defendant  to  plead  to  said  indictment,  a  plea  of 
not  guilty  was  entered,  and  he  was  remanded  to  the  custody 
of  the  warden  of  the  city  prison  to  await  trial.  The  indict- 
ment for  manslaughter  was  deemed  to  be  superseded  by  the 
later  indictment  for  murder,  and,  on  November  7,  1914,  an 
order  was  entered  setting  the  former  indictment  aside.  On 
November  12,  1914,  relator  sued  out  a  writ  of  habeas  corpus, 
his  contention  being  that  he  was  put  in  jeopardy  on  the  occa- 
sion of  the  first  trial,  and  that  he  may  not  again  be  put  in 
jeopardy  for  the  same  offense.  (State  Const,  art.  1,  §  6;  U. 
S.  Const.  5th  Amendt.)  From  an  order  dismissing  the  writ 
and  remanding  relator  to  custody  he  appeals. 

We  may  assume  that  the  act  of  homicide  out  of  which  the 
criminal  charge  in  the  first  indictment  arose  was  the  same  act 
upon  which  the  second  indictment  was  based.  There  can  be 
no  question  that  if  relator  had  not  been  placed  upon  trial  upon 
the  indictment  for  manslaughter,  the  superseding  of  that  in- 
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dictment  by  the  subsequent  indictment  for  murder  in  the  first 
degree  and  its  dismissal  thereafter  would  have  been  beyond 
successful  criticism.  (Cbde  Crim.  Proc.  §  292a,  added  by 
Laws  of  1909,  chap.  66.) 

Two  questions  are  now  presented  for  our  consideration: 
First,  whether,  within  the  common-law  rule  as  expressed  in  the 
constitutional  provisions  heretofore  referred  to,  if  placed  upon 
trial  under  the  later  indictment,  the  defendant  named  therein 
will  be  "  twice  put  in  jeopardy  for  the  same  offense."  And, 
second^  whether  proceeding  by  writ  of  habeas  corpus  is  the 
proper  method  to  present  that  question.  The  learned  court 
at  Special  Term  decided  the  first  question  in  relator's  favor, 
but  dismissed  the  writ  upon  the  second  ground  specified.  (Peo- 
ple ex  rel.  Bullock  v.  Warden  City  Prison,  87  Misc.  Rep.  595.) 

Considering  these  questions  in  their  inverse  order,  it  is  un- 
doubtedly the  fact  that  "  ordinarily  the  writ  will  not  be 
granted  when  there  is  a  remedy  by  writ  of  error  or  appeal.'* 
(Riggins  V.  United  States,  199  U.  S.  547.)  But  where,  as  in 
the  case  at  bar,  the  facts  before  the  court  cannot  be  materially 
changed,  qualified  or  explained,  it  has  been  held  in  rare  and 
exceptional  cases  that  the  writ  may  be  resorted  to.  (People  ex 
rel.  CoUins  v.  McLaughlin,  194  N.  Y.  66^,  23  N.  Y.  Crim.  92.) 
There  may  be  difficulty  in  presenting  this  question  by  any  plea 
in  bar  expressly  authorized  by  statute.  (Code  Crim.  Proc.  § 
882.)  Notwithstanding,  this,  as  the  guaranty  against  two- 
fold jeopardy  rests  upon  constitutional  provisions,  it  may  be 
that  any  objection  on  the  record  which  clearly  raises  that  issue 
at  the  outset  of  the  trial  is  sufficient  as  a  plea  in  bar  in  the 
nature  of  a  plea  autrefois  convict.  (People  v.  McGrath,  202 
N.  Y.  445,  454,  26  N.  Y.  Crim.  56.)  Again,  even  though  the 
question  might  be  raised  by  a  motion  in  arrest  of  judgment^ 
this  could  be  only  after  trial  and  conviction  under  the  second 
indictment.  (People  ex  rel.  Stabile  v.  Warden,  etc.,  202  N.  Y. 
138,  152;  26  N.  Y.  Crim.  108.)     But  if,  in  the  meantime,  the 
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accused  is  unlawfully  restrained  of  his  liberty,  and  the  evidence 
upon  this  is  undisputed,  why  should  he  not  have  resort  to  this 
summary  remedy?  We  deem  it  unnecessary  to  determine  this 
question  at  the  present  time  for  the  reason  that,  in  our  opin- 
ion, bringing  the  defendant  named  therein  to  trial  upon  the 
second  indictment  will  not  be  placing  him  in  jeopardy  a  second 
time,  within  the  inhibition  of  the  constitutional  provisions. 
The  general  rule  is  that  "  A  person  is  in  legal  jeopardy  when 
he  is  put  upon  trial  before  a  court  of  competent  jurisdiction 
upon  indictment  or  information  which  is  sufficient  in  form  and 
substance  to  sustain  a  conviction,  and  ::  jury  has  been  charged 
with  his  deliverance.  And  a  jury  is  said  to  be  thus  charged 
when  they  have  been  impanelled  and  sworn."  (Cooley  Const. 
Lim.  [7th  ed.]  467.)  If  this  general  rule  were  strictly  and 
literally  applied,  in  case  of  the  disagreement  of  a  jury,  there 
could  never  be  a  second  trial  upon  the  same  indictment,  even 
though  only  one  of  the  jurors  should  vote  for  acquittal.  Dis- 
agreement would  be  equivalent  to  an  acquittal.  There  are, 
however,  exceptions  to  the  general  rule.  If  "  the  court  had 
no  jurisdiction  of  the  cause,  or  if  the  indictment  was  so  far 
defective  that  no  valid  judgment  could  be  rendered  upon  it,  or 
if  by  any  overruling  necessity  the  jury  are  discharged  without 
a  verdict,  which  might  happen  from  the  sickness  or  death  of 
the  judge  holding  the  court,  or  of  a  juror,  or  the  inability  of 
the  jury  to  agree  upon  a  verdict  after  reasonable  time  for  de- 
liberation and  effort;  *  *  *  in  any  of  these  cases  the 
accused  may  again  be  put  upon  trial  upon  the  same  facts  be- 
fore charged  against  him,  and  the  proceedings  had  will  con- 
stitute no  protection."  (Cooley  Const.  Lim.  [7th  ed.]  468, 
469.  See,  also,  Commonwealth  v.  Cody,  165  Mass.  188;  Com- 
monwealth V.  Purchase,  2  Pick.  521.)  The  basis  for  these  ex- 
ceptions, when  they  have  been  found  to  exist,  has  been  vari- 
ously stated.  In  some  instances  it  has  been  placed  upon  the 
ground  of  waiver  and  consent,  in  analogy  to  the  rule  adopted 
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that  where  the  judgment  of  conviction  has  been  reversed  for 
errors  in  the  conduct  of  the  trial  there  is  implied  consent  on 
the  part  of  the  accused  that,  if  his  appeal  is  sustained  and  a 
new  trial  granted  he  will  waive  his  constitutional  guaranty  and 
consent  to  be  tried  a  second  time.  ( 1  Bishop  New  Crim.  Law, 
§§  996,  996;  People  v.  Palmer,  109  N.  Y.  418,  416;  6  N.  Y. 
Crim.  101;  Gannon  v.  People,  127  111.  507,  622.)  As  appeals 
in  criminal  trials  are  matters  of  statutory  favor  rather  than 
of  absolute  right,  doubtless  the  Legislature  might,  by  proper 
enactment,  deny  to  one  convicted  any  right  of  appeal  unless 
he  consented,  in  express  terms,  that  if  his  appeal  were  success- 
ful he  would  waive  his  constitutional  guaranty  and  submit  to 
the  second  trial,  even  though  the  effect  of  such  legislation 
might  be  to  say  tb  him,  "  Be  hung  contrary  to  law,  or  consent 
to  be  put  in  jeopardy  a  second  time."  (See  1  Bishop  New 
Crim.  Law,  §  1048.)  The  ends  of  justice,  however,  and  long 
years  of  acquiescence  in  such  practice,  may  be  said  to  have 
justified  the  conclusion  of  an  implied  waiver,  in  the  case  of  ap- 
peal, with  like  effect  as  if  expressed  as  a  condition  in  the  stat- 
ute allowing  appeals  or  appearing  by  express  words  in  the  ap- 
peal record.  In  applying  the  rule  of  analogy  to  the  present 
situation,  however,  there  may  be  a  practical  difficulty  in  rest- 
ing the  right  to  place  the  accused  upon  trial  a  second  time 
upon  an  implied  consent.  Suppose  the  defendant  not  only 
did  not  consent  to  the  discharge  of  the  jury,  but  in  express 
words  declined  to  do  so,  and  asserted  that  if  the  jury  were  dis- 
charged he  would  stand  upon  his  constitutional  guaranty  and 
plead  former  jeopardy.  In  the  face  of  such  a  record  it  would 
be  somewhat  difficult  for  the  court  to  find  an  implied  waiver 
and  consent.  Still  another  ground  for  the  rule  as  to  new  trial 
in  case  of  the  discharge  of  the  jury  has  been  the  rule  of  abso- 
lute necessity  to  find  such  waiver  and  consent  in  order  to  make 
the  administration  of  the  law  effective,  or  as  it  has  been  other- 
wise expressed,  "  All  general   rules  touching  the  administra- 
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tion  of  justice  must  be  so  understood  as  to  be  made  consistent 
with  the  fundamental  principles  of  justice/'  (Steward  v. 
State,  16  Ohio  St.  155,  161;  Watkins  v.  State,  60  Ga.  601.) 
Courts  are  not  only  reluctant  to  decide  cases  by  main  strength, 
but  the  adoption  of  any  such  rule  would  be  to  confer  danger- 
ous power  upon  those  charged  with  the  administration  of  jus- 
tice. Still  another,  and  perhaps  the  more  satisfactory,  ground 
for  the  exception  to  the  general  rule  arises  from  the  distinc- 
tion that  may  exist  between  apparent  and  real  jeopardy.  "  A 
defendant  is  placed  in  apparent  jeopardy  when  he  is  placed  on 
trial  before  a  competent  Court  and  a  jury  impaneled  and 
sworn.  His  jeopardy  is  real,  unless  it  shall  subsequently  ap- 
pear that  a  verdict  could  never  have  been  rendered  by  reason 
of  the  death  or  illness  of  the  Judge  or  a  juryman,  or  that  after 
due  deliberation  the  jury  could  not  agree,  or  by  reason  of 
some  other  like  overruling  necessity  which  compels  their  dis- 
charge without  the  consent  of  the  defendant.  ♦  ♦  *  And 
when  a  person  has  been  placed  in  actual  jeopardy,  the  jeopardy 
cannot  be  repeated  without  his  consent,  whatever  statute  may 
exist  on  the  subject.  *  *  *  A  person  cannot  be  twice 
placed  in  jeopardy  for  the  same  offense;  but,  in  the  cases  to 
which  we  have  referred,  the  happening  of  the  subsequent  event 
which  renders  the  discharge  of  the  jury  necessary,  shows  that 
the  defendant  has  never  been  in  actual  jeopardy."  (People  v. 
Hunckeler,  48  Cal.  831.)  Whatever  the  true  ground  of  the 
exception  to  the  general  rule,  we  think  that,  in  this  State,  it 
has  been  the  law  since  the  decision  in  People  v,  Goodwin  (18 
Johns.  187)  that  placing  a  person  on  trial,  where  such  trial 
terminates  by  the  inability  of  the  jury  to  reach  a  verdict,  is 
not  so  placing  the  person  in  actual  jeopardy  e^s  to  prevent  his 
subsequent  trial  on  the  same  charge.  In  that  case  Chief  Jus- 
tice Spencer  said :  "  Much  stress  has  lieen  placed  on  the  fact, 
that  the  defendant  was  in  jeopardy  during  the  time  the  jury 
were  deliberating.     It  is  true,  that  his  situation  was  critical. 
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and  there  was,  as  regards  him,  danger,  that  the  jury  might 
agree  on  a  verdict  of  guilty ;  but,  in  a  legal  sense,  he  was  put 
in  jeopardy,  so  that  it  would  exonerate  him  from  another 
trial.  *  *  *  A  literal  observance  of  the  constitutional 
provision  would  extend  to  and  embrace  those  cases  where,  by 
the  visitation  of  God,  one  of  the  jurors  should  either  die,  or  be- 
come utterly  unable  to  proceed  in  the  trial.  It  would  extend 
also  to  a  case  where  the  defendant  himself  should  be  seized  with 
a  fit,  and  become  incapable  of  attending  to  his  defense ;  and  it 
would  extend  to  a  case  where  the  jury  were  necessarily  dis- 
charged in  consequence  of  the  termination  of  the  powers  of 
the  court."  It  may  be  true  that  the  defendant  was  so  far  in 
jeopardy,  when  the  jury  had  been  impaneled  and  sworn  upon 
the  former  trial  upon  a  valid  indictment  within  the  jurisdiction 
of  the  court,  that  pending  the  trial  no  affirmative  act  on  the 
part  of  the  State  or  its  prosecuting  officers  could  terminate  it 
before  the  verdict  of  the  jury  is  rendered.  (1  Bishop  New 
Crim.  Law,  §  1058;  Cooley  Const.  Lim.  [7th  ed.]  470.)  But 
for  practical  purposes  it  must  be  said  that,  in  the  absence  of 
such  interference,  the  failure  of  the  jury  to  agree  upon  a  ver- 
dict is,  in  effect,  no  trial,  and  the  accused  is  in  precisely  the 
same  position  as  he  was  before  the  jury  were  impaneled  and 
sworn.  (See  United  States  v.  Perez,  9  Wheat.  579;  Trono  v. 
United  States,  199  U.  S.  521,  588 ;  People  v.  Hunckeler,  supra; 
Morgan  v.  State,  3  Sneed  [Tenn.],  475;  Walton  v.  State,  Id. 
687;  Stewart  v.  State,  supra;  Hurt  v.  State,  25  Miss.  378; 
State  V.  Woodruff,  2  Day  [Conn.],  504;  Commonwealth  v. 
Roby,  12  Pick.  496,  503.)  In  the  latter  case.  Chief  Justice 
Shaw  said :  "  Although  in  a  certain  sense  it  may  be  said  that 
the  prisoner  was  put  in  jeopardy  by  the  first  trial,  yet  the 
event  has  shown  that  there  was  no  legal  trial,  and,  therefore, 
he  was  in  no  such  jeopardy  or  danger  of  conviction  as  the 
maxim  regards.''  If  Commonwealth  v.  Fitzpatrick  (121  Penn. 
St,  109)  may  be  deemed  an  authority  to  the  contrary,  we  deem 
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it  not  to  be  in  accord  with  the  current  authority  in  this  and 
other  jurisdictions,  and  must  decline  to  follow  the  same.  If  it 
be  true  that,  because  of  the  disagreement  of  the  jury  upon  the 
trial  of  the  manslaughter  indictment,  defendant  has  never  been 
put  in  legal  jeopardy,  then  any  course  is  open  to  the  prosecuting 
officials,  whether  to  retry  him  upon  the  same  indictment  or  to 
supersede  this  by  another  indictment  charging  him  with  a 
graver  crime,  based  upon  the  facts  and  the  offense  in  the  first 
indictment;  for  the  only  restriction  upon  their  so  doing  is  the 
constitutional  inhibition  above  referred  to.  We  have  not  con- 
sidered the  effect  of  section  400  of  the  Code  of  Criminal  Pro- 
cedure, nor  whether  such  legislation  violates  constitutional  re- 
strictions, for  the  reason  that  this  case  is  not  included  within 
its  provisions.  It  will  be  sufficient  for  us  to  determine  its  valid- 
ity when  the  question  is  squarely  presented. 

We  think  that  the  order  appealed  from  should  be  affirmed. 

Jenks,  p.  J.,  and  Thomas,  J.,  concurred;  Stapleton,  J., 
read  for  reversal,  with  whom  Putnam,  J.,  concurred. 

Stapleton,  J.  (dissenting)  : 

The  relator  was  indicted  for  manslaughter.  He  was  put  to 
his  trial.  He  was  exposed  to  the  necessity  of  becoming  a  wit- 
ness to  relieve  himself  of  that  charge.  The  jury  disagreed  and 
were  discharged  without  his  procurement,  consent  or  waiver. 
Thereafter  he  was  indicted  for  the  capital  crime  of  murder, 
based  on  the  same  homicide.  The  court  is  about  to  hold  thai 
the  relator  may  be  tried  on  the  indictment  for  murder.  The 
learned  writer  of  the  prevailing  opinion  cites  no  authority  to 
sustain  the  decision.  All  that  the  cases  cited  by  him  deter- 
mine is  that  where  a  defendant  is  indicted  for  manslaughter, 
and  held  upon  that  indictment,  he  may,  notwithstanding  the 
discharge  of  the  jury  upon  their  declaration  of  their  inability 
to  agree,  be  retried  on  t?he  same  indictment.     So  far  as  I  have 
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been  able  to  discover,  the  procedure  adopted  in  the  case  at  bar 
is  an  innovation. 

I  should  be  inclined  to  dissent  on  principle ;  but  in  this  State 
we  have  a  statute  which,  where  it  does  not  violate  a  constitu- 
tional protection,  absolutely  regulates  criminal  procedure. 
(People  v.  Palmer,  109  N.  Y.  418,  417;  6  N.  Y.  Crim.  101; 
People  ex  rel.  Stabile  v.  Warden,  etc.,  202  id.  148,  149;  26  N. 
Y.  Crim.  108.)  Sections  428,  429  and  480  of  the  Code  of 
Criminal  Procedure  provide  when  a  jury  is  to  be  discharged 
before  agreement,  how  the  reasons  therefor  are  to  be  recorded 
and  what  is  to  be  done  thereafter.  Section  480  reads :  "  In  all 
cases  where  a  jury  are  discharged,  or  prevented  from  giving 
a  verdict,  by  reason  of  an  accident  or  other  cause,  except 
where  the  defendant  is  discharged  from  the  indictment,  during 
the  progress  of  the  trial,  or  after  the  cause  is  submitted  to 
them,  the  cause  may  be  again  tried  at  the  sftme  or  another 
term,"  The  cause  which  may  be  tried  again  means  the  action 
submitted  to  the  first  jury — the  action  instituted  by  the  indict- 
ment for  manslaughter.  The  language  of  the  section  is  clear 
and  explicit  and  admits  of  no  other  meaning.  This  law  is 
ignored  in  the  opinion  of  the  court.  In  my  judgment  the  first 
indictment  survives,  and  the  second  indictment  is  a  nullity  and, 
therefore,  not  a  superseder.  The  writ  of  habeas  corpus  is  the 
appropriate  remedy.  (People  ex  rel.  Stabile  v.  Warden,  etc., 
supra^  152.) 

Doubtless  the  order  setting  aside  the  indictment  for  man- 
slaughter may  be  vacated  by  the  Court  which  made  it  and  the 
relator  put  upon  his  trial  for  the  offense  therein  alleged:  but 
as  there  is  no  warrant  returned  for  holding  the  relator,  he 
should  be  discharged. 

The  final  order  should  be  reversed: 

Putnam,  J.,  concurred. 

Order  affirmed  without  costs. 
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SUPREME  COURT-APPELLATE  DIVISION, 
March,  1915. 

THE  PEOPLE  V.  DELL  KINGSLEY. 

(166  App.  Div.  320.) 

( 1 . )  Rape  * — Evidence — Cobbobokation. 

In  the  prosecution  of  a  defendant  for  the  crime  of  rape  in  the  second 
degree,  it  is  reversible  error  for  the  court  to  refuse  to  charge  that  the 
mere  fact  that  the  defendant  was  alone  in  the  house  with  the  complain- 
ant during  the  time  in  question,  is  not  a  corroboration  of  the  charge 
against  him. 
(2.)  Same. 

The  corroboration   required  by  the  provisions  of  the  Penal   Law 
cannot,  to  any  extent,  rest  upon  the  mere  opportunity  for  the  commis- 
sion of  the  crime. 
(3.)  Same — Evidence  as  to  subbendeb  of  defendant  by  bondsmen. 

It  was  also  error  for  the  district  attorney  to  ask  the  defendant  upon 
his  cross-examination  whether  his  first  bondsmen,  who  were  his  cousins, 
had  surrendered  him,  although  it  was  explained  that  the  only  object  of 
such  evidence  was  to  establish  what  took  place  at  the  time. 

Apppeal  by  the  defendant,  Dell  Kingsley,  from  a  judgment 
of  the  County  Court  of  Warren  county,  rendered  against  him 
on  the  18th  day  of  November,  1914,  convicting  him  of  the 
crime  of  rape  in  the  second  degree. 

Fred  A.  Bratt  [Lyman  Jenkins  of  counsel],  for  the  appel- 
lant. 

James  S,  Kiley,  for  the  respondent, 
•  See  Note,  Rape,  Vols.  5,  251;  6,  178;  24,  7. 
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Smith,  P.  J. : 

The  defendant  is  charged  with  the  crime  of  rape  in  the  sec- 
ond degree,  through  having  had  sexual  intercourse  with  a 
female  not  his  wife  under  eighteen  years  of  age.  The  defend- 
ant, a  widower,  was  living  with  his  daughter,  who  during  the 
times  in  question  was  working  nights  for  the  telephone  com- 
pany. The  complainant,  one  Myrtle  Maloney,  was  a  youn^ 
girl  fourteen  years  of  age,  who  went  to  work  at  the  defendant's 
house  and  lived  there  during  June,  July  and  August,  1914. 
By  reason  of  the  daughter's  absence  at  w^ork  the  defendant  and 
the  complainant  occupied  the  house  alone  during  most  of  this 
time,  and  the  complainant  swears  that  in  June,  1914,  the  de- 
fendant came  to  her  room  and  had  illicit  relations  with  her, 
which  afterguards  resulted  in  her  pregnancy.  Upon  trial  there 
were  sharply  contested  questions  of  fact,  and  we  cannot  say 
that  the  verdict  of  guilty  was  not  justified  by  the  evidence. 
There  was  some  evidence,  however,  of  affectionate  relations 
existing  between  the  complainant  and  a  young  man,  and  the  de- 
fendant stoutly  denied  his  guilt.  The  crime  is  a  serious  one, 
and  the  defendant  is  entitled  to  all  the  safeguards  with  which 
the  law  has  encompassed  him  upon  such  a  trial.  One  of  those 
safeguards  is  found  in  section  2018  of  the  Penal  Law,  which 
provides  that  no  conviction  can  be  had  for  rape  upon  the  testi- 
mony of  the  female  defiled  unsupported  by  other  evidence.  In 
charges  of  this  nature  the  authorities  have  so  strictly  con- 
strued this  law  that  the  People  are  required  to  corroborate  the 
story  of  the  complainant  as  to  every  essential  element  of  the 
crime.  This  safeguard  of  the  law  was  clearly  set  out  in  the 
charge  of  the  learned  county  judge,  but  the  county  judge 
then  said :  "  The  people  claim  that  the  testimony  of  the  com- 
plainant's sister,  Nellie  May,  the  testimony  of  Charles  Burge 
that  the  complainant  was  during  the  entire  month  of  June, 
1914,  a  resident  of  the  defendant's  house  and  a  part  of  his 
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household,  and  was  during  nearly  all  that  month  living  at  the 
defendant's  house  and  stayed  with  him  alone  during  the  nights 
and  no  one  in  the  house  except  complainant  and  defendant,  is 
corroborative  evidence  of  the  story  of  the  complainant."  De- 
fendant's counsel  later  asked  the  court  to  charge  "  That  the 
mere  fact  that,  under  the  circumstances,  this  defendant  was 
alone  in  the  house  some  of  the  nights  during  the  period  between 
June  and  August  with  the  complaining  witness.  Myrtle 
Maloney,  is  not  a  corroboration  of  the  charge  of  rape  in  the 
second  degree."  This  the  court  refused  to  charge,  and  to  its 
refusal  the  defendant  excepted.  I  am  of  opinion  that  the  re- 
fusal to  so  charge  was  error,  and  that  by  reason  of  this  error 
"the  jury  has  been  authorized  to  convict  the  defendant  upon  the 
uncorroborated  testimony  of  the  complainant.  It  cannot  be 
possible  that  the  corroboration  required  by  the  section  of  the 
Penal  Law  referred  to  can  to  any  extent  rest  upon  the  mere 
opportunity  for  the  commission  of  the  offense.  To  so  hold 
would,  in  my  judgment,  be  a  most  dangerous  doctrine,  and 
would  practically  nullify  the  protection  to  which  by  this  sec- 
tion of  the  law  a  defendant  is  entitled.  It  is  no  answer  for  the 
district  attorney  to  say  that,  although  not  sufficient  corrobo- 
ration to  satisfy  the  requirement  of  the  law,  nevertheless  it  is 
some  evidence  in  corroboration.  The  whole  effect  of  the  charge 
as  made,  and  of  the  refusal  to  charge  as  requested  by  defend- 
ant's counsel,  was  to  authorize  the  jury  to  find  the  defendant 
guilty  upon  the  testimony  of  the  complainant,  corroborated 
by  the  fact  of  her  having  lived  in  the  house  with  the  defendant 
alone  during  the  time  in  question.  The  statement  in  the  pre- 
vailing opinion  in  People  v.  Terwilliger  (74  Hun,  310,  9  N.  Y. 
Crim.  78)  as  to  the  corroborating  force  of  opportunity  has 
little  significance  in  view  of  the  facts  in  that  case,  which  were 
then  being  discussed,  and  in  that  case  there  was  a  vigorous 
dissent  by  one  of  the  judges  holding  that  there  had  been  no 
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corroboration  shown.  The  question  thus  presented  was  upon 
the  trial  of  this  action  a  vital  one  in  view  of  the  sharp  conflict 
of  evidence  upon  every  other  fact  shown  by  the  People  in 
corroboration  of  the  complainant^s  testimony. 

While  for  this  error  we  think  the  judgment  must  be  reversed, 
there  is  evidence  in  the  case  erroneously  admitted  over  the  de- 
fendant's objection  and  exception,  which  might  well  have  been 
much  more  mischievous  than  this  ruling  of  the  court.  Upon 
cross-examination  the  defendant  was  asked  by  the  district  at- 
torney whether  his  first  bondsmen  had  surrendered  him.  To 
this  an  objection  was  taken.  The  district  attorney  explained 
that  the  only  object  of  showing  it  was  to  show  what  took  place 
when  they  surrendered  him.  The  court  overruled  the  objec- 
tion and  an  exception  was  taken.  It  appears  elsewhere  in  the 
case  that  the  defendant's  first  bondsmen  were  his  cousins. 
The  fact  that  the  defendant's  own  cousins  upon  his  bond 
choose  to  surrender  him  would  be  most  cogent  evidence,  which 
would  have  well  nigh  controlling  influence  with  the  jury,  and 
yet  such  evidence  is  wholly  inadmissible.  It  is  the  opinon  only 
of  these  bondsmen.  Mischievous  as  this  evidence  was  it  is  not 
justified  by  the  explanation  of  the  district  attorney  that  he 
wanted  to  show  what  took  place  there.  He  might  well  have 
asked  whether  the  declarations  claimed  to  have  been  made  by 
the  defendant  were  not  made  in  the  presence  of  these  men  at 
this  time,  without  asking  that  the  purpose  of  their  visit  was  to 
surrender  him  upon  their  bond.  This  fact  should  not  have 
been  injected  into  the  case  by  the  district  attorney.  When 
such  evidence,  fraught  with  so  much  significance,  is  sought  to 
be  introduced  by  the  district  attorney  the  justification  must 
rest  upon  undoubted  right,  and  defendant  should  not  be  sub- 
jected to  the  hazard  of  the  inference  which  would  naturally  be 
drawn  therefrom,  unless  the  fact  were  necessarily  shown  by 
the  district  attorney  as  a  foundation  for  other  evidence  which 
might  properly  be  shown.     In  my  judgment  the  defendant  is 


Digitized  by  VjOOQIC 


74  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

entitled  to  another  trial  upon  this  indictment,  and  the  judg- 
ment should  be  reversed  and  the  case  remitted  to  the  County 
Court  of  Warren  county  for  a  new  trial. 

All  concurred. 

Judgment  of  conviction  rtt^ersed  and  action  remitted  to  the 
County  Court  of  Warren  county  f oi  retrial. 
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SUPREME   COURT-APPELLATE  DIVISION-SECOND 
DEPARTMENT, 

THE  PEOPLE  V.  DAVID  FUCHS. 

(166  App.  Div-  811.) 

(1.)  JnuflDicnoN — Sabbath   Breaking.  ♦—Penal  Law,   §§   2142,   2143. 

A  city  magistrate  of  the  city  of  New  York  haa  no  jurisdiction  to 
try  a  defendant  for  a  violation  of  sections  2142  and  2143  of  the  Penal 
Law  relating  to  breaking  the  Sabbath. 
<2.)   Same— Laws  1910,  ch.  659. 

Since  tlie  enactment  of  chapter  659  of  the  Laws  of  1910  neither  the 
city  magistrate  nor  a  City  Magistrate's  Court  in  the  city  of  New 
York  has  jurisdiction  to  hear  and  to  determine  any  charge  of  mis- 
demeanor, except  when  specifically  empowered  so  to  do.  Said  statute 
prevails  over  the  earlier  statutes  to  the  extent  of  an  implied  repeal 
thereof  as  to  the  city  of  New  York. 

Appeal  by  the  defendant,  David  Fuchs,  from  an  order  of 
the  County  Court  of  Kings  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  10th  day  of  December,  1914,  affirm- 
ing a  conviction  and  sentence  of  the  defendant  by  a  city  magis- 
trate of  the  city  of  New  York  convicting  defendant  of  a  viola- 
tion of  sections  2142  and  2143  of  the  Penal  Law. 

Ruf7i»  L,  Perry  [Matthew  W.  Carmel  with  him  on  the  brief], 
for  the  appellant. 

Harry  G.  Anderson^  Assistant  District  Attorney  [James  C, 
Cropsey^  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

•  See  Note.  Sunday  Laws,  18,  407:  10.  41 ;  22.  43. 
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Jenks,  p.  J.: 

The  appellant  challenges  the  jurisdiction  of  a  city  magis- 
trate of  the  city  of  New  York  to  try  him  for  a  violation  of  a 
statute  relating  to  the  Sabbath,  in  that. he  did  work  neither 
necessary  nor  charitable  on  Sunday.  (Penal  Law,  art.  192.) 
The  appellant's  single  contention  is  that,  as  the  Court  of 
Special  Sessions  of  said  city  has  in  the  first  instance  exclusive 
jurisdiction  to  hear  and  determine  all  charges  of  misdemeanor 
committed  in  the  city  of  New  York,  except  libel  (Laws  of  1910, 
chap.  659,  §  81),  and  as  this  offense  is  a  misdemeanor  (Penal 
Law,  art.  192;  Id.  §  2142),  the  city  magistrate  was  without 
jurisdiction.  I  neither  overlook  nor  disregard  Matter  of  Erbe 
(13  Misc.  Rep.  404)  and  Steincrt  v.  Sobey  (14  App.  Div. 
605),  which  may  be  considered  in  view  of  the  fact  that  the 
powers  of  a  justice  of  the  peace  in  the  premises  seem  to  be  con- 
tinued to  a  city  magistrate  of  said  city.  (See  Laws  of  1801, 
chap.  70;  Laws  of  1804,  chap.  27;  Laws  of  1807,  chap.  189; 
Laws  of  1844,  chap.  815,  art.  1,  §  4;  Laws  of  1848,  chap.  153, 
§  7;  Laws  of  1878,  chap.  588,  §  1 ;  Laws  of  1895,  chap.  601, 
§  8;  Laws  of  1897,  chap.  378,  §  1396;  Laws  of  1910,  chap. 
659,  §  72,  as  amd.  by  Laws  of  1913,  chap.  872.)  But  I  think 
that  the  authority  of  those  decisions  cannot  dispose  of  this  ap- 
peal, in  view  of  the  enactment  of  the  said  chapter  659  of  the 
Laws  of  1910,  known  as  the  Inferior  Criminal  Courts  Act  of 
the  City  of  New  York.  This  statute  is  entitled  "  An  act  in 
relation  to  the  inferior  courts  of  criminal  jurisdiction  in  the 
city  of  New  York,  defining  their  powers  and  jurisdiction  and 
providing  for  their  officers."  Thus  it  purports  to  be  and  it  is 
a  statutory  scheme  relative  to  the  administration  of  the  crim- 
inal law.  by  these  so-called  inferior  courts  of  that  city.  It 
prescribes  and  defines  the  jurisdiction  and  the  procedure  of  the 
Court  of  Special  Sessions  (Art.  8)  and  of  the  City  Magis- 
trates' Courts  and  of  the  city  magistrates.  (Art.  5,  especially 
§  72,  as  amd.  by  Laws  of  1913,  chap.  872.)     Section  81  spe- 
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cifically  provides  as  to  the  Court  of  Special  Sessions:  "The 
court  shall  have  in  the  first  instance  exclusive  jurisdiction  to 
hear  and  determine  all  charges  of  misdemeanor  committed 
within  the  city  of  New  York,  except  charges  of  libel.'*  "  Ex- 
clusive '*  precludes  the  idea  of  co-existence.  (Trustees  of 
Exempt  Firemen's  Fund  v.  Roome,  93  N.  Y.  828.)  And  "  ex- 
clusive jurisdiction  "  as  thus  used  in  this  statute  means  that 
the  Court  of  Special  Sessions  in  the  first  instance  has  jurisdic- 
tion to  hear  and  to  determine  all  charges  of  misdemeanor  to 
the  exclusion  of  any  other  court  or  officer  of  the  same  grade. 
(State  V.  Jones,  73  Maine,  280,  is  directly  in  point.  See,  too, 
People  V.  McCarthy,  168  N.  Y.  649,  and  Commonwealth  v. 
O'ConneU,  8  Gray,  466,  467,  16  N.  Y.  Crim.  885.)  This  stat- 
ute, enacted  subsequent  to  the  enactment  of  the  Penal  Code,  the 
Code  of  Criminal  Procedure  and  the  Penal  Law,  is  of  equal  dig- 
nity. I  think  that  it  limits  the  purview  of  the  decisions  in  Mat- 
ter of  Erbe  and  Steinert  v.  Sobey  (supra)  y  and  that  neither  a 
city  magistrate  nor  a  City  Magistrate's  Court  in  the  city  of 
New  York  has  jurisdiction  to  hear  and  to  determine  any  charge 
of  misdemeanor  except  when  specifically  empowered  so  to  do. 
In  fine,  the  specific  statute  prevails  over  earlier  statutes,  which, 
perforce  of  general  provisions,  would  otherwise  apply,  and  to 
the  extent  of  an  implied  repeal  thereof  so  far  as  the  city  of 
New  York  is  concerned.  (See  Gassenheimer  v.  Dist.  of 
Columbia,  6  App.  Cas.  [D.  C]  108;  Brown  v.  United  States, 
171  U.  S.  681 ;  Lewis'  Suth.  Stat.  Const.  [2d  ed.]  §§  249-260; 
Endl.  Interp.  Stat.  §§  200,  216,  217,  228;  Hoey  v.  Gilroy,  129 
N.  Y.  182;  Wormser  v.  Brown,  149  id.  168;  Matter  of  Murray 
Hm  Bank,  168  id.  199,  211 ;  People  v.  Gold  &  Stock  Tel.  Co., 
98  id.  67.)  It  is  to  be  noted  that  this  case  neither  presents  the 
clash  of  provisions  in  the  same  statute,  nor  even  the  conflict  of 
specific  provisions  in  different  statutes,  but  the  application  of 
provisions  of  general  statutes  which  by  construction  in  pari 
materia  (Matter  of  Erbe,  supra^  407)  were  held  to  apply  to 
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justices  of  the  peace,  whose  powers  are  found  as  now  vested  in 
city  magistrates  by  general  expressions  of  continuance  articu- 
lated in  many  statutes.  And  it  is  to  be  noted  also  that  in  the 
said  statute  of  1910  the  jurisdiction  conferred  upon  Courts 
of  Special  Sessions  is  not  even  limited  by  the  words  "  except  as 
otherwise  provided  in  this  title,"  which  appeared  in  the  similar 
statute  (Laws  of  1897,  chap.  878  §  1406)  construed  in  People 
V.  McCarthy  (supra).  If  the  Legislature  intended  to  confer 
jurisdiction  upon  the  city  magistrates  or  City  Magistrates* 
Courts,  there  appears  in  the  premises  no  good  reason  why  it 
should  not  have  followed  the  form  used  as  to  other  offenses, 
».  e.f  affirmative  declaration.  For,  not  only  did  the  Legislature 
specifially  except  libel  in  section  81  of  the  act  of  1910,  but  in 
the  same  section  it  provides,  "  The  court  shall,  however,  be  di- 
vested of  jurisdiction  to  proceed  with  the  hearing  and  deter- 
mination of  any  charge  of  misdemeanor  in  either  of  the  follow- 
ing cases,"  and  one  of  those  cases  is  the  violation  of  the  Motor 
Vehicle  Law,  and  another  the  violation  of  any  law  fer  the  pre- 
vention of  cruelty  to  animals — ^both  minor  offenses.  (See,  too, 
§  72,  as  amd,  by  Laws  of  1918,  chap.  872.)  And  there  are  a 
number  of  minor  offenses  which,  although  misdemeanors,  are 
specifically  committed  to  the  jurisdiction  of  a  magistrate  or 
his  court.  (Id.  §  95;  Laws  of  1910,  chap.  699,  adding  to 
Penal  Law,  §  494;  Laws  of  1914,  chap.  464,  amdg.  Laws  of 
1910,  chap.  669,  §  74.) 

There  may  be  found  good  reasons  why  the  provisions  of  the 
general  statutes  relative  to  summary  proceedings  before  jus- 
tices of  the  peace  relative  to  Sunday  laws  should  not  be  re- 
pealed. Justices  of  the  peace  are  constitutional  officers  pro- 
vided for  throughout  the  State  (N.  Y.  Const,  art.  6,  §  17.  See, 
too.  Town  Law  [Consol.  Laws,  chap.  62;  Laws  of  1909,  chap. 
68],  §  103;  Village  Law  [Consol.  Laws,  chap.  64;  Laws  of 
1909,  chap.  64],  art.  7),  and,  therefore,  in  more  sparsely  set- 
tled parts  of  the  State  it  seems  entirely  wise  that  there  should 
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be  some  officer  who  could  deal  summarily  with  such  an  offense 
as  Sabbath  breaking. 

Although  the  offense  is  essentially  rather  against  police  reg- 
ulations than  a  crime  (Steinert  v.  Sobey,  supra;  People  ex  rel. 
Burke  v.  Fox,  205  N.  Y.  490;  27  N.  Y.  Crim.  266),  and  al- 
though it  may  be  said  that  it  is  somewhat  inconsistent  with  the 
general  provisions  of  section  2  of  the  Penal  Law  to  constitute 
an  act,  which  is  not  a  crime,  a  misdemeanor,  nevertheless  the 
fact  is  that  the  Legislature  has  seen  fit  to  thus  constitute  it. 
(Penal  Law,  §  2142.)  It  had  the  power  so  to  do  as  to  any 
act  committed  or  omitted  in  violation  of  the  public  law  for- 
bidding or  commanding  it  (Commonwealth  v.  R.  I.  Sherman 
Manuf.  Co.,  189  Mass.  76),  and  this  power  can  be  limited  by 
the  Constitution  only.  (People  v.  West,  106  N.  Y.  295,  6  N. 
Y.  Crim.  882.) 

I  think  that  the  judgment  must  be  reversed. 

Thomas,  Stapleton,  Rich  and  Putnam,  JJ.,  concurred. 

Judgment  of  conviction  reversed.  Order  to  be  settled  before 
the  presiding  justice. 
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GENERAL  SESSIONS-NEW  YORK  COUNTY, 
March,  1915. 

THE  PEOPLE  V.  MAX  EASTMAN  et  al. 

(89  Misc.  69 

(1.)  Maucious  Libel — ^Picture— Penal  Law,  §  1340 — ^Indictmewt. 

An  indictment  under  section  1340  of  the  Penal  Law,  which  charges 
defendant  with  the  publication  of  a  malicious  libel,  consisting  of  a 
picture,  a  copy  of  which  is  set  out  in  the  indictment,  Is  sufficient, 
it  being  for  the  jury  to  say  whether  or  not  the  picture  is  a  libel  within 
the  statutory  definition. 

(2.)  Same — Question  fob  jury. 

An  allegation  that  the  man  shown  in  the  picture  is  a  representation 
and  figure  of  N  puts  in  issue  whether  or  not  the  picture  is  a  portrayal 
and  likeness  of  N,  and  that  means  a  recognizable  likeness  of  N,  and 
that  is  a  question  for  the  jury. 

<3.)  Same. 

The  fact  that  on  the  same  page  with  the  picture  and  stated  to  be 
explanatory  of  it  is  printed  an  article  in  which  no  mention  was  made 
of  N  by  name  is  no  defense,  as  whether  the  picture  explained  or  unex- 
plained is  or  is  not  a  libel  of  N  is  still  a  question  for  the  jury. 

<4.)  Same — ^Penal  Law,  Sec.  1343. 

Section  1343  of  the  Penal  Law,  which  provides  **  To  sustain  a  charge 
of  publishing  a  libel,  it  is  not  necessary  that  the  matter  complained 
of  should  have  been  seen  by  another.  It  is  enough  that  the  defendant 
knowingly  displayed  it,  or  parted  with  its  immediate  custody,  under 
circumstances  which  exposed  it  to  be  seen  or  understood  by  another 
person  than  himself,"  is  a  sufficient  answer  to  a  contention  that  the 
indictment  should  allege  that  the  piture  was  shown  to  some  one  who 
knew  N. 

(5.)  Same — Penal  Law,  Sec.  1340. 

An  indictment  for  libel,  a  misdemeanor  under  section  1341  of  the 
Penal  Law,  which  charjres  in  the  words  of  section  1340  of  said  law 
that  the  defendant  "did  unlawfully  and  wickedly  print  and  publish 
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*    *    *    a  certain  false,  scandalous,  malicious  and  defamatory  libel/' 
sufficiently  charges  criminal  intent. 

<§.)  Same— DuFucnr. 

An  indictment  charging  that  defendant  did  publish  a  certain 
malicious  libel  "  by  then  and  there  printing  and  publishing  the  same/' 
in  a  certain  magazine  "  then  and  there  edited,  printed  and  published 
by"  defendants  is  not  bad  for  duplicity  as  charging  the  commission 
of  the  crime  in  more  than  one  form  in  the  same  count;  the  allegation 
that  defendants  edited  the  magazine  being  merely  a  statement  of  the 
evidence  whereby  their  responsibility  for  the  publication  by  the  means 
and  in  the  manner  charged  might  be  proved  under  section  1344  of  the 
Penal  Law,  and  the  allegation  that  the  magazine  was  edited  by 
defendants  does  not  add  a  different  manner  or  means  whereby  it  is 
charged  that  the  libel  was  committed. 

<7.)  Samb^ode  Cbim.  Pro.,  f§  275,  276. 

The  indictment  considered  upon  a  demurrer  thereto  and  held  to 
meet  all  the  requirements  of  sections  275  and  276  of  the  Ck>de  of 
Criminal  Procedure. 

Demukrer  to  indictment. 

Charles  A.  Perkins^  District  Attorney,  for  people, 

GUbert  E.  Roe,  for  defendants. 

Wadhahs,  J.: 

The  defendant  Max  Eastman  has  demurred  to  the  indict- 
ment. The  indictment  alleges :  "  The  Grand  Jury  of  the 
County  of  New  York,  by  this  indictment,  accuse  Max  Eastman 
and  Arthur  Young  of  the  crime  of  publishing  a  libel,  committed 
as  follows : ".  The  indictment  then  recites  that  on  the  26th  of 
June,  1918.  the  Associated  Press  was  a  membership  corpora- 
tion, having  its  principal  office  in  the  borough  of  Manhattan, 
city  of  New  York,  and  formed  for  the  purpose,  and  engaged  in 
the  business,  of  gathering  throughout  the  United  States  for  the 
use  of  its  members  information  of  such  events  as  constitute 
domestic  news,  and  of  supplying  such  information  to  its  mem- 
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bers  for  publication  by  them  in  newspapers  owned,  managed  or 
controlled  by  them,  to  the  aggregate  number  of  800  and  up- 
ward," circulated  throughout  the  United  States  to  the  aggre- 
gate number  of  more  than  15,000,000  copies  daily;  that  one 
Frank  B.  Noyes  was  on  said  day  president  of  said  corporation 
engaged  in  supervising,  directing  and  controlling  the  business 
thereof.  The  indictment  then  alleges :  **  And  the  said  Max: 
Eastman  and  Arthur  Young,  both  late  of  the  borough  and 
county  aforesaid,  on  the  day  and  in  the  year  aforesaid,  at  the 
borough  and  county  aforesaid,  well  knowing  the  premises,  did 
unlawfully  and  wickedly  print  and  publish  and  cause  and  pro- 
cure to  be  printed  and  published  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  said 
Frank  B.  Noyes  by  then  and  there  printing  and  publishing 
the  same  and  causing  the  same  to  be  printed  and  published  in  a 
certain  magazine  and  periodical  called  *  The  Masses  **  then  and 
there  edited,  printed  and  published  by  them,  the  said  Max 
Eastman  and  Arthur  Young,  and  there  having  a  circulation 
and  being  circulated,  which  said  libel  then  and  there  consisted 
of  a  certain  picture  entitled  *  Poisoned  at  The  Source.'  *'  Then 
follows  a  copy  of  a  pen  and  ink  picture  representing  the  figure 
of  a  man  labeled  "  Associated  Press  '*  pouring  from  a  bottle 
labeled  "  Lies  "  into  a  reservoir  of  water  labeled  "  The  News." 
By  his  side  on  the  rampart  of  the  reservoir  are  two  other 
bottles,  one  overturned  on  its  side,  labelel  "  poison,"  and  on  the 
darkened  surface  of  the  water  within  the  reservoir  are  the 
words  "  Hatred  of  Labor  Organization,"  "  Suppressed  Facts," 
"  Slander,"  "  Prejudice."  Beyond  the  reservoir  on  either  side 
are  the  buildings  of  a  city,  and  in  the  background  on  the  top 
of  a  distant  hill  against  the  horizon  are  four  telegraph  or  tele- 
phone poles.  The  indictment  then  alleges :  "  the  representation 
and  figure  of  a  man  in  which  said  picture  was  then  and  there  a 
representation  and  figure  of  the  said  Frank  B.  Noyes  "  and 
?^  of  adjoining  the  picture  and  printed  on  the  same  page  was. 
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an  article  headed,  "  The  Worst  Monopoly,"  in  which  the  As- 
sociated Press  is  several  times  mentioned,  but  which  does  not 
mention  Noyes,  The  indictment,  after  alleging  the  innuendo  of 
the  picture  and  article,  concludes :  "  and  by  then  and  there 
delivering  and  causing  to  be  delivered  copies  of  the  said  maga- 
zine so  containing  such  picture  and  writing  and  copies  of  the 
said  picture  and  writing  to  a  large  number  of  persons,  and, 
among  others,  to  one  Jackson  S.  Elliott,  against  the  form  of 
the  statute,"  etc. 

I  will  consider  each  of  the  grounds  upon  which  the  defendant 
demurs. 

(1)  The  defendant  contends  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  crime,  and  urges  two  objections: 
first,  that  there  is  no  allegation  of  a  publication  which  exposes 
Noyes  to  hatred,  contempt,  ridicule  or  obloquy,  and,  second, 
that  there  is  no  allegation  of  malice  or  criminal  intent  on  the 
part  of  the  defendant. 

The  defendant  argues  that  the  indictment  does  not  allege 
either  in  the  language  of  the  statute  or  in  any  equivalent 
language  that  the  libel  exposed  Noyes  to  hatred,  contempt, 
ridicule  or  obloquy  or  any  fact  upon  which  such  inference  may 
be  drawn,  in  that  it  fails  to  state  that  the  picture  was  a  recog- 
nizable likeness  of  Noyes — that  it  resembles  him  in  its  features, 
that  the  explanatory  article  does  not  so  explain  the  picture 
nor  refer  to  Noyes,  and  there  is  no  allegation  that  the  picture 
was  published  to  or  seen  by  any  one  who  knew  Noyes  or  under- 
stood the  picture  to  be  a  representation  of  him. 

By  section  1340  of  the  Penal  Law  libel  is  defined  to  be:  "A 
malicious  publication,  by  writing,  printing,  picture,  effigy,  sign 
or  otherwise  than  by  mere  speech,  which  exposes  any  living 
person,  or  the  memory  of  any  person  deceased,  to  hatred,  con- 
tempt, ridicule  or  obloquy,  or  which  causes,  or  tends  to  cause 
any  person  to  be  shunned  or  avoided,  or  which  has  a  tendency  to 
injure  any  person,  corporation  or  assocation  of  persons,  in 
his  or  their  business  or  occupation,  is  a  libel." 
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The  indictment  charges  the  defendant  with  the  publication 
of  a  malicious  libel  which  is  stated  to  have  consisted  of  a 
picture,  a  copy  of  which  is  set  out  in  the  indictment.  It  is  not 
necessary  to  redefine  libel  in  the  indictment.  It  is  sufficient 
that  the  indictment  charges  the  publication  of  a  libel  and  sets 
forth  the  picture  constituting  the  libel  and  it  is  for  the  jury 
to  say  whether  or  not  the  picture  is  a  libel  within  the  definition, 
namely,  whether  the  picture  exposes  Noyes  to  hatred,  con- 
tempt, ridicule  or  obloquy  or  causes  or  tends  to  cause  him  to 
be  shunned  or  avoided  or  has  a  tendency  to  injure  him  in  his 
business  or  occupation.  Neither  is  it  necessary  to  allege 
specifically  that  the  picture  was  a  recognizable  likeness.  The 
indictment  flatly  alleges  that  the  man  shown  in  the  picture  is 
**  a  representation  and  figure  of  the  said  Frank  B.  Noyes  •'• 
**  Representation  "  is  defined  as  "  The  act  of  representing  to 
the  mind  or  the  view;  the  act  of  portraying,  depicting  or  ex- 
hibiting, as  in  imagination,  in  a  picture,  or  on  the  stage; 
portrayal."  The  Century  Diet.  &  Cyc.  "  Figure  "  is  defined 
as  "  The  artificial  representation  of  a  form  as  in  sculpture, 
drawing  or  painting,  embroidery,  etc.;  especially  the  human 
body  represented  by  art  of  any  kind."  The  Century  Diet.  & 
Cyc.  By  the  Code  of  Criminal  Procedure,  section  282,  it  is 
provided :  "  The  words  used  in  an  indictment  must  be  con- 
strued in  their  usual  acceptation  in  common  language,  except 
words  and  phrases  defined  by  law,  which  are  to  be  construed 
according  to  their  legal  meaning." 

The  allegations  puts  in  issue  whether  or  not  the  picture 
is  a  portrayal  and  drawing  of  Noyes,  and  that  means  a  recogni- 
zable likeness.  If  the  pen  and  ink  drawing  is  not  a  recognizable 
likeness,  it  is  not  a  representation  and  figure,  and  the  people 
would  fail  in  their  proof  and  the  case  against  the  defendant 
would  fail.    This  is  a  question  for  the  jury  to  pass  upon. 

The  article  printed  on  the  same  page  with  the  picture  and 
stated  to  be  explanatory  of  it  does  not  mention  Noyes  by  name. 
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but  the  indictment  alleges  that  the  picture  is  the  libel  and 
whether  the  picture,  explained  or  unexplained,  is  or  is  not  a 
libel  of  Noyes  is  a  question  for  the  jury's  determination. 

The  contention  that  the  indictment  should  allege  that  it  was 
shown  to  some  one  who  knew  Noyes  is  sufficiently  answered  by 
section  1848  of  the  Penal  Law  which  provides :  "  To  sustain  a 
charge  of  publishing  a  libel,  it  is  not  necessary  that  the  matter 
complained  of  should  have  been  seen  by  another.  It  is  enough 
that  the  defendant  knowingly  displayed  it,  or  parted  with  its 
immediate  custody,  under  circumstances  which  exposed  it  to  be 
seen  or  understood  by  another  person  than  himself.*' 

The  defendant  further  contends  that  the  indictment  is 
defective  in  that  it  does  not  allege  malice  or  criminal  intent 
on  the  part  of  the  defendant.  It  has  been  held  that  criminal 
intent  is  a  necessary  element  of  the  crime.  People  ex  rel. 
Carvalho  v.  Warden,  144  App.  Div.  24,  26  N.  Y.  Crim.  129; 
affd.,  212  N.  Y.  612.  In  my  opinion,  however,  the  indictment 
sufficiently  charges  the  commission  of  the  crime ;  it  alleges  that 
Iho  defendant  "did  unlawfully  and  wickedly  print  and  pub- 
lish •  ♦  ♦  a  certain  false,  scandalous,  malicious  and  de- 
famatory libel.'* 

The  statute,  after  defining  a  libel  as  a  malicious  publication^ 
by  section  1841,  provides,  "  A  person  who  publishes  a  libel  is 
guilty  of  a  misdemeanor.*'  The  indictment  charges  that  the 
defendant  did  publish  a  malicious  publication  and  the  charge 
is,  therefore,  made  in  the  language  of  the  statute,  which  is 
sufficient.  People  v.  Welden,  111  N.  Y.  669;  Eckhardt  v. 
People,  88  id.  462;  Phelps  v.  People,  72  id.  884,  849;  People  v. 
Adams,  85  App.  Div.  890,  898;  People  v.  Herlihy,  66  id.  534, 
540;  People  v.  Seldner,  62  id.  857,  860;  People  v.  Hulctt,  89 
N.  Y.  St.  Repr.  646. 

(2)  The  defendant  raises  the  further  objection  that  the 
indictment  is  bad  for  duplicity. 

It  is  well  established  that  an  indictment  may  contain  separate 
counts  charging  the  commission  of  the  same  crime  in  a  different 
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manner.  People  v.  Adler,  140  N.  Y.  381,  10  N.  Y.  Crim.  554. 
It  is  equally  well  established  that  the  commission  of  a  crime  in 
two  different  manners  or  by  different  means  may  not  properly 
be  alleged  in  one  count.  Judge  Haight  in  People  v.  Hartwell, 
166  N.  Y.  365,  15  N.  Y.  Crim.  877,  says:  "  The  provisions  of 
section  278  of  the  Code  of  Criminal  Procedure  provide  that  the 
indictment  must  charge  but  one  crime  and  vn  one  forirty  except 
as  in  the  next  section  provided.  That  section  provides  that 
*  the  crime  may  be  charged  in  separate  counts  to  have  been 
committed  in  a  different  manner  or  by  different  means." 

The  Court  of  Appeals  in  the  case  last  cited  raises  the  ques- 
tion without  determining  it  of  the  propriety  of  attacking  an 
indictment  by  demurrer  on  the  ground  that  it  contains  the 
commission  of  the  offense  by  two  different  means.  Judge 
unauthorized  union  in  one  count  of  two  charges  alleging  the 
Haight  (at  p.  866)  says:  "  If  may  be  that  demurrer  will  not 
lie  or  remedy  these  defects.  Under  subdivision  8  of  section  828 
of  the  Code  of  Criminal  Procedure  a  demurrei;  may  be  inters 
posed  when  *  more  than  one  crime  is  charged  in  the  indictment, 
within  the  meaning  of  sections  278  and  279.'  It  may  be  that, 
under  the  provisions  of  this  section,  one  crime  stated  by  dif- 
ferent means  in  the  same  count  is  not  demurrable  although 
prohibited  by  these  sections." 

In  the  indictment  before  me  there  is  but  one  count  charging 
one  crime,  namely,  the  publication  of  a  libel  of  one  Frank  B. 
Noyes.  It  is  not  necessary  to  determine  whether  the  joinder 
in  one  count  of  allegations  charging  the  commission  of  the 
crime  by  different  means  is  demurrable  because  the  count  docs 
not  contain  such  allegations. 

The  indictment  alleges  that  the  defendant  did  publish  a  cer- 
tain malicious  libel  "by  then  and  there  printing  and  publish- 
ing the  same  "  in  a  certain  magazine  or  periodical  called  "  The 
Masses,"  "  then  and  there  edited,  printed  and  published  by 
thrm,  the  said  Max  Eastman  and  Arthur  Young."  The  de- 
fendant contends  that  these  allcp^ations  are  bad  for  duplicity. 
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in  that  they  charge  the  publication  of  a  libel  both  by  the 
means  of  printing  and  by  reason  of  editing  the  periodical  in 
which  the  alleged  libel  appeared.  In  my  opinion,  this  is  not 
a  charge  of  the  commission  of  the  crime  in  more  than  one 
form  in  the  same  count.  There  is  but  one  charge,  namely,  the 
publication  of  the  libel,  and  the  means  employed  are  alleged  to 
have  been  a  cartoon  in  the  magazine  or  periodical  called  "  The 
Masses,''  and  the  manner  in  which  committed  is  alleged  to  have 
been  the  printing  in  and  delivering  of  that  magazine.  The 
allegation  that  "  The  Masses  "  was  edited  by  the  defendants 
does  not  add  a  different  manner  or  means  whereby  it  is  charged 
that  the  libel  was  committed,  and  is  equivalent  to  an  allegation 
that  the  defendant,  being  the  editor  of  a  certain  periodical  or 
publication,  did  publish  a  malicious  libel  by  printing  and  pub- 
lishing the  same  and  causing  the  same  to  be  printed  and  pub- 
lished in  that  periodical. 

The  allegation  that  the  defendant  was  the  editor  is  merely  a 
statement  of  the  evidence,  whereby  the  defendant's  responsibility 
for  the  publication  by  the  means  and  in  the  manner  charged 
may  be  proven.  The  origin  and  the  application  of  the  rule 
are  stated  in  Commonwealth  v  Morgan,  107  Mass.  199,  202, 
where  Judge  Colt  says :  "  When  a  libel  is  sold  in  a  bookseller's 
shop,  by  a  servant  of  the  bookseller,  in  the  ordinary  course  of 
his  emplojinent;  or  is  published  in  a  newspaper;  the  fact  alone 
is  sufficient  evidence  to  charge  the  bookseller,  or  the  proprietor 
of  the  newspaper^  with  the  guilt  of  its  publication.  This  evi- 
dence, by  the  earlier  English  decisions,  was  held  not  to  be  con- 
clusive, but  the  defendant  was  permitted  to  show,  in  exculpa- 
tion, that  he  was  not  privy,  nor  assenting  to,  nor  encouraging, 
the  publication.  See  1  TjCad.  Crim.  Cas.  145;  notes  to  Rex  v. 
Ahnon,  6  Burr.  2686.  Afterwards,  such  evidence  was  held  con- 
clusive, upon  the  ground  that  it  was  necessary  to  prevent  the 
escape  of  the  real  offender  behind  an  irresponsible  party.  Rex 
V  Gutch.  Mood.  &  Malk.  488;  Rex  v.  Walter,  8  Esp.  21.    In 
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both  these  cases  the  defendants  offered  to  show  that  they  were 
perfectly  innocent  of  any  share  in  the  criminal  publication^, 
and  that,  although  proprietors  of  the  papers,  they  were  living- 
at  a  distance  from  London,  the  place  of  the  publication,  taking 
no  share  in  the  actual  publication,  and  in  one  case  confined  by 
illness  when  the  paper  complained  of  appeared.  It  was  ruled 
by  Lord  Kenyon  and  Lord  Tenterden  to  be  no  defense.  But 
now,  by  a  recent  English  statute,  a  defendant  is  permitted  ta 
prove  that  such  publication  was  made  without  his  authority, 
consent  or  knowledge,  and  did  not  arise  from  want  of  due  care 
or  caution  on  his  part.    St.  6  &  7  Vict.  c.  96." 

The  early  decisions  in  this  state  followed  the  rule  pronounced 
by  Lord  Kenyon  in  Rex  v.  Walter,  8  Esp.  N.  P.  Cas.  21.  In 
Andres  v.  Wells,  7  Johns.  260,  it  was  held  that  an  action  for 
libel  lies  against  the  proprietor  of  a  gazette  though  the  publica- 
tion was  without  his  knowledge,  Spencer,  J.,  at  page  268,  say- 
ing :  "  It  would  be  too  much  to  say  that  any  man  might  with 
impunity  own  and  sustain  a  public  newspaper,  without  any 
responsibility  for  the  libel  with  which  it  might  abound.  The 
principle  laid  down  by  Lord  Kenyon  is  salutary  and  essential." 
See  also  Dole  v.  Lyon,  10  Johns.  447;  King  v.  Root,  4  Wend. 
114,  136. 

The  rule  of  evidence  has  since  been  modified  in  this  state  by 
statute  similar  to  the  English  act,  and  is  now  found  in  section 
1844  of  the  Penal  Law,  as  follows :  "  Every  editor,  or  proprietor 
of  a  book,  newspaper  or  serial,  and  every  manager  of  a  partner- 
ship or  incorporated  association,  by  which  a  book,  newspaper 
or  serial  is  issued,  is  chargeable  with  the  publication  of  any 
matter  contained  in  such  book,  newspaper  or  serial.  But  in 
every  prosecution  for  libel  the  defendant  may  show  in  his  de- 
fense that  the  matter  complained  of  was  published  without  hii? 
knowledge  or  fault  and  against  his  wishes,  by  another  who  had 
no  authority  from  him  to  make  the  publication  and  whose 
act  was  disavowed  by  him  as  soon  as  known." 
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(8)  The  objection  that  the  indictmekit  does  not  contain  a 
plain  and  concise  statement  of  the  act  constituting  the  crime 
without  unnecessary  repetition,  in  conformity  with  the  require- 
ments of  sections  275  and  276  of  the  Code  of  Criminal  Pro- 
cedure, is  not  well  taken. 

The  tests  found  in  the  authorities  are : 

The  indictment  must  both  charge  the  crime  and  state  the  act 
constituting  it.  People  v.  Stark,  186  N.  Y.  588,  541,  10  N.  Y. 
Crim.  289 ;  People  v.  Dumar,  106  id.  502,  8  N.  Y.  Crim.  268. 

The  act  charged  as  the  crime  must  be  plainly  and  concisely 
set  forth  with  such  a  degree  of  certainty  as  to  apprise  the 
defendant  of  the  nature  and  character  of  the  offense  charged 
and  of  the  facts  which  may  be  proved,  to  enable  the  defendant 
to  prepare  his  defense;  to  enable  the  court  to  pronounce  judg- 
ment upon  a  conviction  according  to  the  rights  of  the  case,  and 
to  so  identify  the  charge  that  the  record  of  conviction  or 
acquittal  will  serve  as  a  bar  to  subsequent  prosecution  for  the 
same  offense.  People  v.  Lammerts,  164  N.  Y.  187,  144,  16 
N.  Y.  Crim.  158;  People  v.  Hebner,  154  id.  596,  600,  12  N.  Y. 
Crim.  184 ;  People  v.  Dimick,  107  id.  18,  29,  5  N.  Y.  Crim.  185. 

The  indictment  meets  all  of  these  requirements.  The  de- 
murrer is  overruled. 

Demurrer  overruled. 


Digitized  by  LjOOQIC 


90 


NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 


SUPREME   COURT-APPELLATE  DIVISION-SECOND 
DEPARTMENT, 

March,  1915. 

THE  PEOPLE  ex  rel.  KIELEY  v.  Wm.  H.  LENT. 

(166  App.  Div.  550.) 

(1.)  Sunday  Law* — Moving  Pictures. 

Although  the  city  of  Yonkers  under  its  charter  may  license  an  ex- 
hibition of  moving  pictures,  it  cannot,  in  the  absence  of  statutory 
authority,  pass  or  enforce  an  ordinance  punishing  by  fine  and  im- 
prisonment a  person  who  gives  such  exhibition  on  Sunday. 

<2)  Jurisdiction — Power  of  municipality  to  pine  or  imprison. 

A  municipality  has  only  power  to  fine  or  imprison  when  such  power 
is  given  to  it  by  the  Legislature. 

Habeas  corpus  issued  out  of  the  Supreme  Court,  Appellate 
Division,  on  the  25th  day  of  January,  1915,  to  inquire  into  the 
detention  of  the  relator,  Wolden  Kieley,  in  the  city  prison  of 
Yonkers.  The  hearing  was  had  and  opinion  rendered  upon  the 
return  of  the  original  writ. 

John  J.  Finn  [William  E.  Butler  with  him  on  the  brief],  for 
the  relator. 

Frederick  E.  Weeks,  District  Attorney,  and  Thomas  F. 
Curran,  Corporation  Counsel,  for  the  respondents. 

Putnam,  J. : 

The  powers  of  the  city  of  Yonkers,  under  its  municipal 
charter  (Laws  of  1908,  chap.  452,  art.  8,  §  1,  subd,  27),  to 


•See  Notes  18,  407;   19,  41;   22,  43. 
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regulate  amusements  and  conmaon  shows,  include  a  right  to 
license  an  exhibition  of  moving  pictures.  The  city  ordinance 
(§  13),  however,  prohibits  such  a  show  on  Sunday,  and  declares 
that  every  person  violating  this  section  shall  "  forfeit  a  penalty 
of  not  less  than  twenty-five  dollars  ($25.00)  nor  more  than  one 
hundred  dollars  ($100.00)  in  the  discretion  of  the  magistrate 
convicting.''  The  relator  has  been  arrested  for  violation  of 
this  section. 

A  license  may  be  conditionally  granted.  It  maj^  be  given 
subject  to  certain  reasonable  hours  of  opening  and  other  limits 
upon  its  exercise.  But  the  derivative  power  of  a  municipality 
to  fine  and  imprison  can  only  exist  under,  and  in  the  due  enforce- 
ment of,  authority  clearly  committed  to  the  municipality.  The 
intent  that  municipal  corporations  by  ordinance  can  supersede 
the  State  law  will  not  be  inferred  from  general  grants  of 
power,  nor  will  such  authority  be  held  to  exist  as  an  implied 
or  incidental  right.  (Dillon  Mun.  Corp.  [5th  ed.]  §  682.)  As 
all  municipal  authority  comes  from  the  Legislature,  the  pro- 
visions of  municipal  charters,  however  broad,  are  subject  to 
such  restrictions  as  may  be  imposed  by  general  laws.  (Lechner 
V.  Village  of  Newark,  19  Misc.  452,  454.)  The  additional 
powers  granted  by  chapter  247  of  the  Laws  of  1918,  amending 
the  General  City  Law  (Consol.  Laws,  chap.  21 ;  Laws  of  1909, 
chap.  26)  by  adding  article  2a  to  said  statute,  giving  authority 
to  enforce  ordinances  by  affixing  penalties,  forfeitures  and 
imprisonment  (§2,  subd.  22),  did  not,  and  could  not,  surrender 
the  general  power  to  legislate  against  criminal  offenses,  which 
remains  in  the  Legislature.  (People  v.  Jarvis,  19  App.  Div. 
466.)  The  Legislature  alone  may  command  how  Sunday  shall 
be  kept.  (Neuendorff  v.  Duryea,  69  N.  Y.  557 ;  People  v.  Dun- 
ford,  207  id.  17,  20;  People  v.  Moses,  140  id.  215,  11  N.  Y. 
Grim.  8.)  Hence  the  city  of  Yonkers  cannot  independently 
compel  and  enforce  Sunday  closing,  by  means  of  fine  or  im- 
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prisonment,  unless  such  prohibition  is  psrt  of  the  law  and  policy 
as  declared  by  the  Legislature, 

It  follows  that  the  writ  should  be  sustained,  and  the  relator 
discharged. 

Jenks,  p.  J.,  Caar  and  Rich,  JJ.,  concurred;  Burr,  J.^ 
concurred  in  result. 

Writ  sustained,  and  relator  discharged. 
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COURT  OF  APPEALS, 
May,  191S. 

THE  PEOPLE  V.  CHARLES  BECKER. 

(215  N.  Y.  126.) 

(1.)  MURDEB — ^EviDENCE — PREVIEW    BY    COUBT   OF   APPEALS. 

Extensive  as  is  the  power  of  review  vested  in  the  Court  of  Appeals 
on  an  appeal  from  a  judgment  of  death,  the  law  does  not  intend  to 
substitute  the  conclusions  of  fact  which  may  be  drawn  from  the 
evidence  by  seven  judges  for  the  conclusions  of  fact  which  have  been 
drawn  from  the  evidence  by  twelve  jurors,  unless  it  is  clear  that  the 
view  of  the  facts  taken  by  the  jury  is  wrong.  It  ie  the  duty  of  the 
court  to  affirm,  if  the  trial  was  fair  and  without  legal  error  and  the 
verdict  was  not  against  the  weight  of  evidence. 

<2.)  Same — Fooi-ish  ob  blundebino  conduct  on  pabt  op  accused. 

An  argument  upon  a  trial  for  muder  that  it  is  impossible  to  believe 
that  defendant  would  have  been  so  foolish  as  to  order  or  induce  the 
murder  to  be  committed  at  a  time  when  he  himself  would  almost  cer- 
tainly be  the  one  man  who  would  be  suspected  of  complicity  therein  is  a 
proper  matter  to  be  considered  by  the  jury.  It  cannot,  however,  be  laid 
down  as  matter  of  law  that  a  jury  is  bound  to  hold  that  a  specified 
event  has  not  occurred  because  its  occurrence  involves  unwise  or  foolish 
or  blimdering  conduct  on  the  part  of  the  accused  person. 

(3.)  Same — Cobboboration  of  accomplices. 

While  there  can  be  no  conviction  of  a  defendant,  charged  with  murder, 
upon  the  testimony  of  accomplices  unless  that  testimony  is  believed 
and  is  supported  by  other  evidence  tending  to  connect  the  defendant 
with  the  killing,  the  law  does  not  require  that  the  whole  case  shall 
be  proved  outside  the  testimony  of  the  accomplices.  The  "other 
evidence,"  required  by  section  399  of  the  Code  of  Criminal  Procedure, 
need  only  tend  to  connect  the  accused  with  the  commission  of  the 
offense  and  it  is  for  the  jury  to  determine  whether  the  corroboration 
is  sufficient  to  satisfy  them  of  defendant's  guilt.  (People  v.  Page, 
826,  approved  and  followed.) 
162  N.  Y.  272,  274,  distinguished;  People  v.  OTarrell,  175  N.  Y.  323, 


Digitized  by  VjOOQIC 


04  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

(4.)  Same. 

Upon  examination  of  the  record  and  after  careful  consideration^ 
held,  that  there  is  evidence  therein  other  than  that  of  accomplices  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime. 

(5.)   Same — Dying  declabations. 

Upon  a  trial  for  murder  in  the  first  degree,  where  the  defendant 
was  charged  with  having  induced  others  to  do  the  actual  killing, 
evidence  offered  as  a  dying  declaration,  that  one  of  the  actual  murderers 
who  had  been  theretofore  convicted,  declared  just  before  his  execution 
that,  so  fai  as  he  knew,  the  defendant  had  nothing  to  do  with  the 
killing,  was  properly  excluded.  Evidence  of  dying  declarations  is  not 
admissible  under  the  law  of  this  state  unless  the  declaration  from  the 
victim  of  the  assault,  the  alleged  perpetrator  of  which  is  on  trial. 

(6.)  Same — Excluding  jubt  from  ooubt  boom  dubing  abgument  as  to 
admissibilttt  of  evidence. 

A  contention  that  reversible  error  was  committed  in  excluding  the 
jury  from  the  court  room  during  the  argument  as  to  the  admissibility 
of  the  alleged  dying  declaration — ^their  exclusion  being  a  violation  of 
the  right  to  a  trial  by  jury  guaranteed  by  the  Constitution  oi  the 
state  (Const,  art.  1,  §  2) — cannot  be  upheld.  The  argument  related 
solely  to  a  question  of  law,  determinable  by  the  trial  judge,  and  with 
which  the  jury  had  no  concern  whatever.  While  it  is  never  error  to 
permit  the  jury  to  be  present  during  the  discussion  of  questions  of  law 
by  counsel,  it  was  not  error  to  exclude  the  jury  under  the  circumstances 
of  the  present  case.  (People  v.  Randazzio,  194  N.  Y.  147,  distin- 
,  guished.) 

( 7. )  Same — When  testimony  of  acts  and  declabations  of  consfibatobs 
IN  absence  of  defendant  admissible. 

Evidence  relating  to  the  acts  and  statements,  in  the  defendant's 
absence,  of  persons  who  conspired  with  him  to  commit  the  murder  was 
properly  received  under  the  rule  that  when  a  conspiracy  is  shown,  or 
evidence  on  the  subject  given  sufficient  for  the  jury,  then  the  acts  and 
declarations  of  the  conspirators,  in  furtherance  of  its  purpose  and 
object,  are  competent.  (People  v.  McKane,  143  N.  Y.  455,  470; 
People  V.  Seidenshner,  210  N.  Y.  341,  360,  followed.) 

(8.)  Same — When  testimony  tending  to  show  payment  of  money  to 
actual  mubdebebs  competent. 

Testimony  of  the  widow  of  one  of  the  actual  murderers  to  the  effect 
that  on  the  evening  following  the  murder  her  husband  brought  a 
package  of  money  to  her  apartment,  where  he  met  the  other  murderers. 
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and  after  a  conference  with  them  in  an  adjoining  room  the  party 
separated  is  clearly  relevant  where  there  is  prior  testimony  that  earlier 
on  the  same  day  one  of  the  conspirators,  at  defendant's  express  request, 
had  furnished  money  to  pay  the  murderers,  which  had  been  handed 
over  to  the  witness*  husband.  Where  a  conspiracy  to  kill  involves  the 
employment  of  hireling  murderers,  the  proof  is  not  necessarily  so 
limited  as  to  exclude  ah  evidence  of  occurrences  after  the  killing. 
The  fulfillment  of  tlie  agreement  by  the  subsequent  payment  and  receipt 
of  the  sum  agreed  upon  is  a  relevant  fact  and,  therefore,  properly 
provable. 

(9.)  Same — Evidence  reviewed  and  held  sufficient  to  warrant  sub- 
mission TO  JURY. 

Upon  review  of  the  record  and  of  the  specific  points  for  the  appellant 
as  they  are  stated  in  the  brief  of  his  counsel,  held,  (1)  that  the  rules 
of  law^  required  the  submission  of  the  issues  of  fact  to  the  jury;  (2) 
that  the  case  was  fairly  and  impartially  tried;  (3)  that  no  errors  of 
law  were  committed  prejudicial  to  the  defendant;  and  (4)  that  the 
verdict  cannot  be  deemed  to  be  against  the  weight  of  evidence  or 
against  law  within  the  meaning  of  section  528  of  the  Code  of  Criminal 
Procedure.  There  being  sufficient  evidence  in  quantity  and  quality  to 
take  the  case  to  the  iury,  their  verdict,  in  the  absence  of  any  of  the 
statutory  grounds  for  reversal,  is  conclusive. 

(10.)  Same — Admonition  to  jury  to  agree. 

An  earnest  admonition  to  a  jury  to  come  to  an  agreement  is  neither 
improper  nor  unusual. 

(11.)  Same — Code  Crim.  Pro.,  §  465,  subd.  7. 

The  court  may  not  grant  a  new  trial  under  the  provisions  of  the 
Code  of  Criminal  Procedure  relating  to  newly-discovered  evidence   (§ 
465,  subd.  7)    where  the  freshly-profTered  proof  goes  simply  to  im- 
peach or  discredit  a  witness  sworn  upon  the  first  trial. 
(Argued  March  24,  1915;  decided  May  25,  1915.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
May  29,  1914,  at  a  Trial  Term  for  the  county  of  New  York 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree.  Also  appeal  from  an  order  of  said  court, 
entered  February  26,  1915,  denying  defendant's  motion  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence. 

The  facts,  so  far  as  material,  are  stated  in  the  opmion. 
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Martin  F,  M anion,  William  H.  Griffin  and  John  B.  Johnston 
for  appellant. 

Defendant's  guilt  was  not  established  beyond  a  reasonable 
doubt  but  the  verdict  is  against  the  overwhelming  weight  of  the 
evidence  and  is  thus  contrary  to  law.  (People  v.  Fitzgerald, 
166  N.  Y.  263,  People  v.  Patrick,  182  N.  Y.  131;  MoUer  v. 
MoUer,  115  N.  Y.  466;  Matter  of  Cross,  86  Hun,  867;  People 
V.  Ledwon,  153  N,  Y.  10;  People  v.  Razezicz,  206  N.  Y.  2490 
The  prosecution  having  failed  to  establish  defendant's  guilt 
beyond  a  reasonable  doubt,  the  verdict  of  guilty,  being  hope- 
lessly against  the  weight  of  the  evidence,  is  contrary  to  law 
and  cannot  stand.  (People  v.  Corey,  157  N.  Y.  832;  People  v. 
Farmer,  196  N.  Y.  66 ;  People  v.  Ledwon,  153  N.  Y.  10 ;  People 
V.  Raffo,  180  N.  Y.  434$. )  The  conviction  was  had  upon  testi- 
mony of  accomplices  without  corroboration  by  any  other  evi- 
dence tending  to  connect  defendant  with  the  commission  of  the 
crime,  and  is  thus  contrary  to  law.  (People  v.  Farrell,  175 
N.  Y.  328;  People  v.  Page,  162  N.  Y.  272;  People  v.  Kathan, 
136  App.  Div.  803;  People  v.  Plath,  100  N.  Y.  590;  People  v. 
Bissert,  71  App.  Div.  118;  People  v.  Butler,  62  App.  Div.  508; 
People  V.  Courtney,  28  Hun,  589;  People  v.  Josephs,  148  App, 
Div  634.)  The  admission  of  the  alleged  statement  of  Dago 
Frank  in  the  hearing  of  Shapiro,  just  before  the  murder,  in 
defendant's  absence,  was  highly  prejudicial  and  constitutes 
reversible  error.  (People  v.  Kathan,  186  App.  Div.  308; 
Ormsby  v.  People,  58  N.  Y.  472 ;  People  v.  Friedman,  206  N.  Y. 
161 ;  People  v.  Conrow,  200  N.  Y.  356;  People  v.  Koerner,  154 
N.  Y.  865 ;  People  v.  Razezicz,  204  N.  Y.  249 ;  People  v.  Smith, 
172  N.  Y.  210;  People  v.  Helmer,  154  N.  Y.  596;  Coleman  v. 
People,  68  N.  Y,  555.)  The  rulings  of  the  court  on  the  cross- 
examination  of  Rose,  in  declining  to  strike  out  answers  not 
responsive  to  the  questions,  and  in  excluding  evidence  which 
would  establish  that  Rose  changed  his  testimony  on  this  trial 
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about  alleged  conversations  over  the  telephone  in  order  to  over- 
come the  criticisms  of  this  court  on  the  former  appeal,  were 
erroneous  and  highly  prejudicial  to  defendant.  (Cannon  v. 
Fargo,  138  App.  Div.  20;  147  App.  Div.  61;  158  App.  Div. 
290;  Brennan  v.  City  of  New  York,  180  App.  Div.  267.)  The 
admission  of  self-serving  declarations  of  Webber  to  the  district 
attorney  in  defendant's  absence  and  after  the  murder  was  re- 
versible error.  (People  v.  Schlessel,  196  N.  Y.  476.)  The 
admission  of  the  testimony  of  Lefty  Louie's  widow  of  an  alleged 
conversation,  which  she  claims  to  have  overheard  between  Rose 
and  Lefty  Louie,  in  defendant's  absence,  was  highly  prejudicial 
and  constitutes  reversible  error.  (People  v.  Kathan,  136  App. 
Div.  303 ;  Qrmsby  v.  People,  53  N.  Y.  472 ;  People  v.  Friedman, 
205  N.  Y.  161 ;  People  v.  Maine,  166  N.  Y.  50.)  The  admission 
of  the  testimony  of  Lefty  Louie's  widow,  of  alleged  occurrences 
in  her  Seventh  avenue  apartment,  on  the  evening  after  the 
murder,  in  defendant's  absence,  respecting  a  division  of  money 
among  the  gunmen,  was  highly  prejudicial,  and  constitutes 
reversible  error.  (People  v.  Razezicz,  206  N.  Y.  270.)  The 
admission  of  anoymous  complaints  received  at  police  head- 
quarters, charging  defendant  with  protecting  Rosenthal's 
gambling  house  and  receiving  money  for  such  protection,  was 
highly  prejudicial,  and  constitutes  reversible  error.  (People  v. 
Freedman,  203  N.  Y.  267;  People  v.  Fitzgerald,  156  N.  Y. 
253.)  The  exclusion  of  the  dying  statement  of  Dago  Frank 
to  Father  Cashin,  Thomas  F.  Mclnerney  and  his  mother  and 
sister,  all  present  with  him,  immediately  before  his  electrocu- 
tion, that  so  far  as  he  knew  defendant  had  nothing  to  do  with 
the  murder,  was  highly  prejudicial  and  constitutes  reversible 
error.  (People  v.  Falletto,  202  N.  Y.  494;  People  v.  Schiavi, 
96  App.  Div.  479;  Donnelly  v.  United  States,  228  U.  S.  243; 
People  V.  Giro,  197  N.  Y.  152.)  The  exclusion  of  the  jury  from 
the  court  room,  over  defendant's  objection,  during  defendant's 
offer  of  proof  of  the  Dago  Frank  confession,  and  the  discussion 
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of  its  admissibility,  was  reversible  error.  (People  v.  Cancemv 
18  N.  Y.  128;  People  v.  Randazzio,  194  N.  Y.  147;  Maurer 
V.  People,  48  N.  Y.  1 ;  People  v.  Palmer,  43  Hun,  897.)  The 
exclusion  of  testimony  from  the  auditor  of  disbursements  of 
the  district  attorney's  office,  which  would  have  established  that 
Moe  Cohen,  a  material  witness  whom  the  People  failed  to  call, 
had  been  drawing  a  salary  from  the  district  attorney's  office 
and  was  under  the  district  attorney's  control,  was  highly  prej- 
udicial to  defendant  and  constituted  reversible  error.  The  ex- 
clusion of  similar  testimony  respecting  Schepps  was  also  errone- 
ous. (People  V.  .Leonardo,  199  N.  Y.  432.)  The  court  erred 
in  refusing  to  permit  defendant's  counsel  to  frame  questions  to- 
People's  witness  Rose  in  the  identical  form  which  was  allowed 
to  the  district  attorney  in  his  cross-examination  of  defendant's 
witnesses,  thus  depriving  defendant  of  a  scrupulously  fair  and 
impartial  trial.  (People  v.  Criscuoli,  164  App.  Div.  119.) 
The  flagrant  and  repeated  injection  of  incompetent,  extraneous 
matters,  unsupported  by  any  proof,  into  the  case,  by  the  dis- 
trict attorney  in  his  opening  and  summing  up,  and  throughout 
the  course  of  the  trial,  were  highly  prejudicial  to  defendant 
and  deprived  him  of  a  scrupulously  fair  and  impartial  trial. 
(People  V.  Wolf,  183  xV.  Y.  464;  People  v.  Fielding,  158  N.  Y. 
542;  People  v.  Smith,  162  N.  Y.  520;  People  v.  Hinksman,  192 
N,  Y.  421;  People  v.  Mull,  167  N.  Y.  247;  People  v.  Pisano, 
142  App.  Div.  524;  People  v.  Smith,  55  App.  Div.  368;  People 
V.  Greenwall,  115  N.  Y.  520;  People  v.  Smith,  182  N.  Y.  210; 
People  V.  Wennerholm,  166  N.  Y.  582;  People  v.  Helmer,  154 
N.  Y.  596;  People  v.  Cascone,  185  N.  Y.  317.)  The  charge 
was  unfair,  erroneous  and  highly  prejudicial  in  many  respects. 
(People  V.  Razezicz,  206  N.  Y.  249;  People  v.  Barberi,  149  N. 
Y.  256;  People  v.  Tuczkewitz,  149  N.  Y.  240;  Allison  v.  United 
States,  160  U.  S.  203 ;  People  v.  Barone,  161  N.  Y.  451 ;  People 
V.  Speski,  57  App.  Div.  91.) 
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Charles  Albert  PerkinSy  District  Attorney  (Robert  C.  Taylor 
of  counsel),  for  respondent. 

The  corroboration  of  the  accomplices  was  sufficient.  (People 
V.  Conroy,  97  N.  Y.  62;  People  v.  Place,  157  N.  Y.  684;  People 
V.  Willett,  218  N.  Y.  368;  People  v.  Hooghkerk,  96  N.  Y.  149; 
People  V.  Ammon,  92  App.  Div.  205 ;  179  N.  Y.  540;  People  v. 
Ryland,  97  N.  Y.  126;  28  Hun,  568;  People  v.  Jaehne,  108 
N.  Y.  182;  People  v.  Everhardt,  104  N.  Y.  591;  People  v. 
EUIott,  106  N.  Y.  288;  People  v.  Terwilliger,  142  N.  Y.  629.) 
I>efendant's  contention  that  the  district  attorney  "  staged  " 
this  trial  in  such  a  way  that  the  defendant  was  prejudiced  from 
the  outset  cannot  be  sustained,  in  view  of  the  fact  that  defen- 
dant's counsel,  at  the  trial,  expressed  appreciation  of  its  fair- 
ness. (People  V.  Cummins,  206  N.  Y.  283;  People  v.  Seiden- 
shner,  210  N.  Y.  841.)  Objections  that  matters  were  permitted 
to  be  proved  that  happened  in  the  absence  of  the  defendant 
are  frivolous.  (People  v.  Seidenshner,  210  N.  Y.  341.)  Mrs. 
Rosenberg's  testimony  as  to  the  division  of  the  money  was 
relevant.  (People  v.  Storrs,  207  N.  Y.  147.)  The  anonymous 
letters  were  an  inseparable  part  of  the  history  of  the  case,  and, 
as  such,  were  properly  received.  (People  v.  Willett,  213  N.  Y 
868;  Lawlor  v.  Loewe,  235  U.  S.  522.)  There  was  no  error  in 
limiting  the  scope  of  Rose's  cross-examination.  It  is  well 
settled  that  the  extent  of  cross-examination  is  discretionary 
with  the  trial  judge.  (G.  W.  Tpk.  Co.  v.  Loomis,  32  N.  Y. 
127;  White  v.  McLean,  57  N.  Y.  670;  Langley  v.  Wadsworth, 
99  N.  Y.  61 ;  People  v.  Braun,  158  N.  Y.  558.)  The  trial  court 
properly  excluded  Dago  Frank's  dying  statement.  (People  v. 
Greenfield,  85  N.  Y.  75;  Brown  v.  State,  87  L.  R.  A.  [N.  S.] 
845;  Donnelly  v.  United  States,  228  U.  S.  248;  People  v.  Hall, 
94  Cal.  596;  Tillman  v.  State,  166  S.  W.  Rep.  582;  Snow  v. 
State,  58  Ala.  375;  People  v.  Davis,  56  N.  Y.  95.)  The  ex- 
clusion of  the  jurors  from  the  court  room  was  proper.    (People 
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V.  Smith,  104  N.  Y.  491.)  Reversible  error  cannot  be  pred- 
icated on  alleged  misconduct  of  the  district  attorney.  (Chese- 
brough  V.  Conover,  140  N.  Y.  382;  Cattano  v.  M.  S.  Ry.  Co., 
173  N.  Y.  565;  Schultze  v.  Huttlinger,  150  App.  Div.  489; 
People  V.  Collins,  206  N.  Y.  668;  People  v.  Muehlfeldt,  200 
N.  Y.  550 ;  People  v.  Doody,  177  N.  Y.  165 ;  People  v.  Wagner, 
180  N.  Y.  58;  People  v.  Smith,  180  N.  Y.  125;  People  v. 
Gillette,  191  N.  Y.  107;  People  v.  Poulin,  207  N.  Y.  78;  People 
V.  Cummins,  209  N.  Y.  288;  People  v.  Hartigan,  216  N.  Y. 
144.) 

WiLLARD  Baetlett,  Ch.  J.: 

The  principal  appeal  brings  up  for  review  the  second  trial 
of  Charles  Becker  for  the  murder  of  Herman  Rosenthal.  The 
homicide  occurred  shortly  before  2  o^clock  a.  m.,  on  the  16th 
day  of  July,  1912,  when  the  victim  was  shot  to  death  on  the 
sidewalk  in  front  of  the  Hotel  Metropole  on  West  43rd  street 
near  Broadway.  Four  men  were  actually  concerned  in  the  fatal 
shooting,  namely,  Jacob  Seidenshner,  Frank  Cirofici,  Louis 
Rosenberg  and  Harry  Harowitz — ^better  known  to  their  as- 
sociates respectively  as  Whitey  Lewis,  Dago  Frank,  Lefty  Louie 
and  Gyp  the  Blood — and  frequently  referred  to  for  convenience 
as  the  gunmen.  They  have  all  been  convicted  and  have  suffered 
death  for  their  crime.  (People  v.  Seidenshner,  210  N.  Y. 
341,  81  N.  Y.  Crim.  176.)  They  were  hired  to  kill  Rosenthal 
by  three  professional  gamblers  known  as  Jack  Rose,  Bridgie 
Webber  and  Harry  Vallon,  who  turned  state's  evidence  and 
testified  not  only  against  the  gunmen  but  also  against  the  de- 
fendant Becker,  under  a  promise  of  immunity  from  the  district 
attorney,  given  with  the  sanction  of  the  court.  Rose,  Webber 
nnd  Vallon  claim  to  have  acted  at  the  instance  of  Becker  in 
thus  bringing  about  the  death  of  Rosenthal;  and  the  public 
prosecutor  appears  to  have  considered  that  the  community 
would  gain  more  by  the  conviction  of  a  faithless  public  officer 
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than  it  would  suffer  by  the  escape  of  three  confessed  murderers 
from  any  punishment  for  their  participation  in  the  crime.  This 
was  a  matter  for  him  to  determine  under  the  responsibility  of 
his  official  oath ;  and  with  the  exercise  of  his  discretion  in  this 
respect,  this  court  has  nothing  to  do. 

The  first  judgment  of  death  against  the  defendant  was 
reversed  because  he  did  not  have  a  fair  trial.  The  judgment 
now  under  review  is  not  assailable  on  that  ground.  This  I 
shall  endeavor  to  show  as  I  proceed  to  discuss  the  principal 
points  presented  in  behalf  of  the  appellant. 

On  the  first  appeal  the  court  expressly  refrained  from  con- 
sidering and  passing  upon  the  question  whether  the  verdict  was 
against  the  weight  of  evidence.  While  the  prevailing  opinion 
did  consider  at  length  the  evidence  and  point  out  what  seemed 
to  be  various  weaknesses  and  defects  in  the  People's  case,  this 
was  done  simply  for  the  purpose  of  leading  up  to  and  emphasiz- 
ing the  proposition  that  under  such  circumstances  the  appellant 
was  entitled  to  a  scrupulously  fair  trial,  and  it  being  decided 
that  he  did  not  have  this,  it  became  unnecessary  to  consider  the 
other  question  of  the  weight  of  evidence  which  is  now  presented 
to  us. 

The  composition  of  the  briefs  illustrates  the  comparative  im- 
portance which  is  attached  to  the  power  of  the  Court  of  Appeals 
to  deal  with  the  facts  in  reviewing  a  capital  case.  Of  the  540 
pages  which  make  up  the  brief  for  the  appellant,  891  pages  are 
devoted  to  a  consideration  of  the  facts;  while  111  pages  are 
occupied  by  a  discussion  of  the  facts  in  the  district  attorney's 
brief  of  180  pages. 

The  facts  of  the  crime  as  developed  by  the  evidence  on  both 
sides  were  elaborately  set  forth  in  the  opinion  of  this  court  on 
the  first  appeal  (People  v.  Becker,  210  N  Y.  274,  30  N.  Y. 
Crim.  452)  ;  and  also  in  the  case  of  the  gunmen  (People  v. 
Seidenshner,  210  N.  Y.  841,  81  N.  Y.  Crim.  176).  It  is  un- 
necessary, therefore,  to  restate  them  in  detail  here.    It  was  the 
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theory  of  the  prosecution  that  Rosenthal  and  the  defendant 
had  been  associated  in  the  business  of  gambling;  that  the  de- 
fendant had  loaned  Rosenthal  money  to  be  used  for  their  joint 
benefit  in  the  conduct  of  a  gambling  house;  that  the  existence 
of  this  gambling  house  became  known  to  the  police  authorities 
so  that  it  was  necessary  for  the  def endant,  as  head  of  the  special 
squad  engaged  in  the  suppression  of  gambling,  to  make  a  raid 
upon  the  establishment;  that  Rosenthal  was  angered  by  the 
raid  and  a  state  of  enmity  arose  between  them  which  led  him  to 
threaten  disclosures  to  the  district  attorney  and  the  police 
commissioner  which  would  have  caused  the  defendant  to  lose 
his  position.  In  other  words,  the  motive  ascribed  to  the  de- 
fendant for  desiring  the  death  of  Rosenthal  is  the  defendant's 
dissatisfaction  at  Rosenthal's  conduct  in  regard  to  their  joint 
gambling  enterprise  and  his  apprehension  that  if  Rosenthal 
lived  he  would  reveal  misconduct  on  the  part  of  the  defendant 
which  would  inevitably  result  in  his  ruin. 

It  was,  and  is,  contended  in  behalf  of  the  defendant  that 
sentiments  of  enmity  against  Rosenthal  were  entertained  by 
Rose,  Webber  and  Vallon  which  were  sufficient  to  account  for 
their  action  in  hiring  the  gunmen  to  kill  the  gambler,  irrespec- 
tive of  any  hostility  to  Rosenthal  on  the  part  of  Becker.  The 
contention  of  the  defense  in  this  respect  was  clearly  presented 
to  the  jury  in  the  charge  of  the  learned  trial  judge;  and  the 
verdict  shows  that  they  must  have  rejected  it. 

As  has  often  been  said,  proof  of  the  existence  of  a  particular 
motive  is  not  essential  to  establish  the  guilt  of  a  person  accused 
of  crime ;  but  when  the  existence  of  a  particular  motive  is  sug- 
gested it  becomes  exceedingly  important  to  inquire  as  to  the 
probability  or  possibility  of  its  having  been  the  actuating  cause 
of  the  crime.  A  cogent  argument  in  favor  of  the  defendant  in 
this  respect  merits  consideration.  It  is  said  that,  inasmuch 
as  Rosenthal  had  just  taken  steps  to  make  public  his  charges 
against  the  defendant  by  offering  them  to  a  prominent  New 
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York  newspaper.  Lieutenant  Becker  must  have  known  that  any 
attack  upon  Rosenthal  at  that  time  would  almost  certainly  be 
attributed  to  his  agency;  and,  therefore,  that  a  man  of  his 
intelligence,  however  inimical  he  might  be  to  Rosenthal,  would 
not  have  permitted  a  murderous  assault  upon  him  at  a  juncture 
when  the  circumstances  would  almost  unerringly  point  to  him 
as  the  author  of  the  crime.  The  sum  and  substance  of  the  argu- 
ment is,  that  it  is  impossible  to  believe  that  Becker  would  have 
been  so  foolish  as  to  order  or  induce  the  murder  to  be  committed 
at  a  time  when  he  himself  would  almost  certainly  be  the  one 
man  in  the  city  of  New  York  who  would  be  suspected  of  com- 
plicity therein. 

This  was  a  proper  matter  to  be  considered  by  the  jury 
and  we  must  assume  that  they  considered  it.  It  cannot  be 
laid  down  as  matter  of  law  that  a  jury  is  bound  to  hold  that  a 
specified  event  has  not  occurred  because  its  occurrence  involves 
unwise  or  foolish  or  blundering  conduct  on  the  part  of  the 
accused  person.  Indeed,  the  propensity  of  criminals  to  blunder 
has  long  been  recognized  as  a  characteristic  of  great  value  in 
the  detection  of  crime.  The  criminal  reports  of  England  and 
this  country  are  full  of  cases  in  which  guilt  has  been  fastened 
upon  the  defendant  by  reason  of  the  omission  of  some  slight 
precaution  or  the  commission  of  some  apparently  insignificant 
act  which  would  have  seemed  almost  impossible  in  the  case  of  a 
person  of  ordinary  common  sense. 

Extensive  as  is  the  power  of  review  vested  in  this  court  on  an 
appeal  from  a  judgment  of  death,  the  law  does  not  intend  to 
substitute  the  conclusions  of  fact  which  may  be  drawn  from  the 
evidence  by  seven  judges  for  the  conclusions  of  fact  which  have 
been  drawn  from  the  evidence  by  twelve  jurors,  unless  we  are 
clear  that  the  view  of  the  facts  taken  by  the  jury  is  wrong.  It 
is  our  duty  to  affirm,  if  the  trial  was  fair  and  without  legal 
error  and  the  verdict  was  not  against  the  weight  of  evidence. 
We  are  to  see  to  it  that  the  trial  was  fair  and  that  there 
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was  sufficient  evidence,  within  recognized  rules  of  law,  to  sup- 
port the  verdict;  this  done,  the  responsibility  for  the  result 
rests  with  the  jurors. 

Guiding  our  action  by  these  established  principles  of  criminal 
procedure  in  capital  cases,  we  do  not  feel  justified  in  interfer- 
ing with  the  verdicts 

The  case  as  presented  upon  the  second  trial  differed 
materially  from  the  case  as  presented  upon  the  first.  The 
actual  killing  of  Rosenthal  by  the  gunmen  was  not  controverted, 
nor  was  the  agency  of  Rose,  Webber  and  Vallon  in  employing 
them.  The  question  was  who  instigated  Rose,  Webber  and 
Vallon  to  cause  the  murder  to  be  done.  Were  they  moved  to  act 
by  the  fraternity  of  New  York  gamblers  largely  represented  on 
the  Sam  Paul  excursion,  who  dreaded  the  destruction  of  their 
business  by  Rosenthal's  threatened  disclosures,  or  did  they  hire 
the  gunmen  to  shoot  Rosenthal  at  the  instance  of  Lieutenant 
Becker?  There  is  nothing  to  indicate  that  the  gunmen  were 
actuated  by  any  personal  hostility  toward  the  man  they  killed. 
They  were  simply  murderers  for  hire.  Rose,  Webber  and 
Vallon  admit  their  own  complicity  in  the  crime  but  claim  to 
have  been  set  in  motion  by  Becker.  Upon  the  truth  or  falsity 
of  their  testimony  to  this  effect  depends  the  guilt  or  innocence 
of  the  defendant. 

Being  clearly  accomplices  as  matter  of  law  (as  the  court 
correctly  charged),  it  was  necessary,  in  order  to  warrant  a 
conviction  upon  their  testimony  that  it  should  be  corroborated 
by  other  evidence  tending  to  implicate  the  defendant  in  the 
murder.  "  A  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  commission  of  the 
crime."  (Code  Crim.  Pro.  §  399.)  Accordingly,  the  trial 
judge  properly  instructed  the  jury  as  follows:  "If  the  jury 
find  that  the  testimony  of  Rose,  Vallon  and  Webber  has  not 
been  sufficiently  corroborated  so  as  to  connect  this  defendant 
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with  the  commission  of  the  crime,  or  if  the  jury  disbelieve  the 
testimony  of  Rose,  Webber  and  Vallon  in  its  main  essential 
features,  they  must  acquit  this  defendant." 

We  are  thus  brought  to  a  consideration  of  one  of  the  most 
important  questions  presented  by  the  appeal:  Was  there  suf- 
ficient corroboration  to  take  the  case  to  the  jury?  There 
could  be  no  conviction  of  the  defendant  unless  the  jury  believed 
the  testimony  of  the  three  accomplices,  nor  unless  that  testi- 
mony was  supported  by  other  evidence  tending  to  connect 
Becker  with  the  killing  of  Rosenthal.  But  the  law  does  not 
require  that  the  whole  case  shall  be  proved  outside  the  testi- 
mony of  the  accomplices.  (People  v.  Hooghkerk,  96  N.  Y.  149, 
2  N.  Y.  St.  Rep.  204.)  If  it  did,  the  testimony  of  accomplices 
would  never  avail  anything  except  as  cumulative  evidence.  The 
"  other  evidence ''  required  by  the  Code  need  only  tend  to  con- 
nect the  accused  with  the  commission  of  the  offense.  (People 
V.  Ryland,  97  N.  Y.  126,  2  N.  Y.  Crim.  441.)  "The  law  is 
complied  with  if  there  is  some  other  evidence  fairly  tending  to 
connect  the  defendant  with  the  commission  of  the  crime  so  that 
his  conviction  will  not  rest  entirely  upon  the  evidence  of  the 
accomplice."  (Peeple  v.  Everhardt,  104  N.  Y.  691, 594, 6  N.  Y. 
Crim.  231.)  If  the  trial  judge  is  satisfied  that  there  is  some 
such  corroboraitve  evidence  and,  therefore,  submits  the  case  to 
the  jury,  "then  it  is  for  the  jury  to  determine  whether  the 
corroboration  is  sufficient  to  satisfy  them  of  the  defendant's 
guHV  (People  V.  Elliott,  106  N.  Y.  288,  292,  7  N.  Y.  Crim. 
126.)  The  same  view  was  expressed  by  this  court  in  People  v. 
Mayhew  (150  N.  Y.  346,  858,  11  N.  Y.  Crim.  513),  where  it 
was  said  that  under  such  circumstances  the  jury  "  are  the  sole 
judges  whether  the  evidence  relied  upon  to  corroborate  the 
accomplice  is  sufficient."  In  the  celebrated  Patrick  case 
(People  V.  Patrick,  182  N.  Y.  181,  156,  19  N.  Y.  Crim.  36) 
Judge  John  Clinton  Gray,  discussing  the  credibility  of  the 
accdmplice  who  admitted  having  administered  the  fatal  dose  of 
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chloroform,  said ;  "  It  is  sufficient  if  he  is  corroborated  as  to 
some  material  fact,  or  facts,  which  go  to  prove  the  connection 
of  the  defendant  with  the  criminal  intent  and  its  execution. 
*  *  *  The  law,  in  its  humane  policy,  intends  that  the 
life,  or  the  liberty,  of  an  accused  person  shall  not  be  sworn 
away  by  an  acomplice,  unless  the  accomplice  be  so  cor- 
roborated, as  to  some  material  fact,  or  facts,  as  that  a  belief 
in  his  credibility  becomes  reasonable  and,  therefore,  safe  to  be 
entertained." 

In  the  brief  for  the  appellant  the  following  sentence,  from 
the  opinion  in  People  v.  Page  (162  N.  Y.  272,  274),  is  quoted 
in  large  capitals :  "  The  corroboration  must  extend  to  every 
material  fact  essential  to  constitute  the  crime.'*  The  emphasis 
is  misleading,  and  the  rule  of  evidence  set  forth  in  the  sentence 
quoted  has  no  application  to  such  a  case  as  the  present.  This 
is  pointed  out  by  Judge  Martin  in  People  v.  O'Farrell  (176 
N.  Y.  328,  326,  17  N.  Y.  Crim.  409).  The  Page  case  was  an 
indictment  for  rape  and  was  controlled  by  a  statute  which 
provided  that  no  conviction  could  be  had  upon  the  testimony 
of  the  person  injured  unsupported  by  other  evidence ;  while  the 
Code  provision  operative  in  the  present  case  prohibits  a  con- 
viction upon  the  testimony  of  an  accomplice  unless  he  be  cor- 
roborated by  such  other  evidence  as  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime.  The  courts  required 
the  corroboration  of  complainants  and  accomplices  in  certain 
classes  of  cases  before  there  were  any  statutes  on  the  subject, 
and  the  extent  of  corroboration  differed  with  the  character 
of  the  crime.  In  prosecutions  for  rape  it  was  early^  held  that  a 
conviction  could  not  be  had  upon  the  unsupported  testimony 
of  the  alleged  victims,  it  being  necessary  in  such  cases  to  prove 
not  only  the  physical  act  beyond  a  reasonable  doubt,  but  also 
that  the  complainant  was  an  involuntary  participant  therein. 
This  rule  has  been  broadened  by  statute  so  as  to  include  abduc- 
tion and  other  offenses  affecting  females,  and  the  corroboration 
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which  it  prescribes  is  much  stronger  than  that  required  in 
support  of  the  testimony  of  accomplices.  In  my  judgment 
the  rule  which  must  control  our  disposition  of  the  question  of 
corroboration  in  the  present  case  cannot  be  better  stated  than 
it  was  by  Judge  Maetin  in  the  O'Farrell  case :  "  Although 
under  those  statutes  the  rule  is  diiFerent  as  to  the  amount  of 
corroboration  required,  still  in  either  case  the  corroboration 
must  be  of  a  character  and  quality  which  tends  to  prove  the 
defendant's  guilt  by  connecting  him  with  the  crime.  If  there 
is  evidence  fairly  tending  to  show  such  connection,  so  that  the 
conviction  will  not  rest  entirely  upon  the  evidence  of  the 
accomplice,  then  the  question  whether  the  evidence  is  a  suf- 
ficient corroboration  to  induce  the  jury  to  find  against  the 
defendant  is  for  it  to  determine;  but  if  there  be  no  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the 
crime,  a  question  of  law  is  presented,  which  is  reviewable  by 
this  court."     (175  N.  Y.  on  p.  826.) 

Of  course  these  accomplices  were  very  bad  men;  accom- 
plices in  murder  always  are ;  but  it  is  almost  a  *truism  in 
criminal  law  that  if  the  testimony  of  bad  men  were  absolutely 
rejected  many  murderers  would  escape  the  punishment  which 
they  deserve.  Our  statute  has  safeguarded  the  defendant  who 
is  assailed  by  such  testimony,  by  prohibiting. a  conviction  upon 
that  alone  and  by  requiring  that  it  shall  be  supplemented  by 
corroborative  evidence  pointing  to  him  as  the  guilty  party. 
The  jury  were  properly  warned  that  in  weighing  the  words  of 
Rose,  Vallon  and  Webber,  the  fact  that  these  witnesses  had 
been  granted  immunity,  provided  they  did  not  actually  fire  the 
fatal  shots,  should  be  taken  into  account,  and  the  further 
fact  that  they  had  an  interest  to  shield  themselves  in  the  testi- 
mony they  should  give. 

After  the  most  careful  consideration  which  I  have  been  able 
to  give  the  question,  I  cannot  escape  the  conclusion  that  there 
is  evidence  in  the  record  other  than  that  of  the  accomplices 
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tending  to  connect  the  defendant  with  the  commission  of  the 


crime. 


The  principal  sources  of  corroboration  relied  upon  by  the 
prosecution  were  (1)  the  testimony  of  the  colored  man  James 
Marshall  as  to  the  presence  of  Rose  at  the  so-called  Harlem 
conference;  (2)  the  testimony  of  Deputy  Commissioner  Greorge 
A.  Dougherty  to  the  effect  that  the  defendant  on  the  18th  of 
July,  1912,  denied  that  he  had  seen  or  heard  from  Rose  since 
the  Thursday  or  Friday  before  the  homicide  (which  occurred 
on  Tuesday,  the  16th),  when  he  must  have  known  that  Rose 
was  then  in  hiding  in  the  city  and  was  being  sought  by  the 
police  for  complicity  in  the  murder;  and  (8)  the  testimony  of 
one  Charles  B.  Plitt,  a  former  friend  and  intimate  associate  of 
Becker,  who  appears  to  have  turned  against  him  since  his  first 
trial,  to  the  effect  that  the  defendant  expressly  warned  him  be- 
fore hand  to  keep  away  from  Times  Square  on  the  night  when 
the  murder  was  committed. 

The  witness  Schepps,  who  was  sworn  in  behalf  of  the  People 
on  the  firsft  trial  to  furnish  the  necessary  corroboration,  was  not 
called  upon  this  second  trial.  The  prosecution  now  relied 
chiefly  upon  the  evidence  of  Marshall,  Dougherty  and  Plitt, 
two  of  whom  had  not  testified  in  the  case  before. 

Accepting  the  testimony  of  Marshall  as  true  it  shows  that 
the  defendant  and  Rose  were  together  at  a  specified  locality  in 
Harlem  (124th  street  and  Seventh  avenue)  on  the  night  of 
June  27th,  1912,  at  a  time,  however,  when  they  might  natu- 
rally and  properly  be  there — the  defendant  for  the  purpose  of 
supervising  a  raid  by  his  squad  upon  a  negro  gambling  house 
in  the  neighborhood,  and  Rose  on  account  of  his  intimacy  with 
Becker  and  association  with  him  in  similar  enterprises.  The 
evidence,  however,  concerning  the  Harlem  conference,  as  a 
whole,  is  much  more  convicing  than  it  was  on  the  first  trial. 
The  date,  which  was  then  uncertain,  is  now  fixed  as  being  the 
27th  of  June.    Marshall  was  certainly  present  at  the  raid  then 


Digitized  by 


Google 


PEOPLE  V.  BECKER.  109 

made  by  the  defendant's  squad ;  and  his  presence  becomes  very 
significant  when  considered  in  connection  with  Vallon's  testi- 
mony on  the  first  trial.  Vallon  then  said,  in  narrating  the  cir- 
cumstances of  the  Harlem  conference :  **  Lieutenant  Becker  told 
us  he  was  going  to  raid  a  crap  game  that  night,  and  there  was 
a  little  colored  boy  on  the  other  side  of  the  street  and  he  called 
him  over  and  spoke  to  hun.  We  stepped  aside,  Rose  and  I, 
and  by  the  time  he  got  finished  talking  to  this  boy  Webber 
came  along."  This  mention  of  the  colored  boy  by  Vallon 
seemed  then  to  be  only  an  unimportant  incident  of  the  Harlem 
conference ;  but  in  the  light  of  subsequent  developments  it  tends 
strongly  to  prove  that  Vallon  himself  must  have  been  there 
and,  therefore,  could  have  participated  with  the  others  in  the 
alleged  murder  plot.  It  is  difficult  to  see  how  Vallon  would  or 
could  have  mentioned  the  colored  boy's  presence  then  unless  he 
had  himself  been  present.  The  defense,  by  calling  three  police- 
men who  belonged  to  the  special  squad  and  participated  in  the 
Harlem  raid,  endeavored  to  prove  that  Lieutenant  Becker  did 
not  meet  Vallon,  Rose  and  Webber  or  either  of  them  on  that 
occasion;  and  yet  the  fact  that  Vallon  knew  the  colored  boy 
was  there  can  hardly  be  accounted  for  unless  Vallon  was  there 
himself. 

In  addition  to  these  considerations  it  is  a  matter  of  import- 
ance that  there  is  lacking  on  this  appeal  the  basis  for  the 
severe  criticisms  which  on  the  former  appeal  were  passed  on 
the  People's  case  in  respect  of  the  alleged  Harlem  conference 
because  of  the  failure  to  call  the  chauffeur  who  was  said  to 
have  conveyed  some  of  the  conspirators  to  it.  On  the  first  trial 
not  only  did  the  People  who  knew  the  identity  of  this  man  fail 
to  call  him,  but  it  was  fairly  inferable  that  his  identity  had 
been  so  obscured  that  the  defense  was  not  afforded  an  oppor- 
tunity to  call  him  as  a  witness.  While  again  on  the  present 
trial  the  People  have  omitted  to  call  him,  it  no  longer  remained 
true  that  the  defense  was  prevented  by  ignorance  from  placing 
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him  upon  the  stand.  He  was  known  and  was  within  the  juris- 
diction of  the  court  and  could  have  been  summoned  as  a  wit- 
ness if  desired. 

The  other  corroborative  evidence  is  more  direct  in  its  impli- 
cations. There  is  nothing  to  impugn  the  veracity  of  Police 
Commissioner  Doughert3\  On  the  second  day  after  the  mur- 
der this  officer  interrogated  the  defendant,  his  subordinate,  aa 
to  his  knowledge  of  the  whereabouts  of  Rose,  who  was  already 
suspected  of  some  connection  with  the  crime.  Rose  at  this 
time  was  in  seclusion  at  the  house  of  one  PoUak,  to  which  the 
defendant  had  sent  his  lawyer,  John  W.  Hart,  together  with 
a  notary,  to  obtain  an  affidavit  from  Rose  exonerating  Becker 
from  any  relations  with  Rosenthal  in  his  gambling  undertak- 
ings. This  affidavit  appears  in  the  record  and  is  verified  on 
July  17th,  1912.  Notwithstanding  these  facts  the  defendant, 
on  the  next  day,  according  to  the  testimony  of  Mr.  Dougherty, 
told  him  that  he  had  not  any  communication  with  Rose  since 
the  11th  of  July.  As  to  this  incident,  the  jury  were  instructed 
as  follows :  "  If  you  conclude  that  this  defendant  upon  being 
asked  by  Young  or  Dougherty  as  to  his  knowledge  concerning 
those  who  committed  this  murder,  made  in  response  to  those 
questions  answers  which  he  knew  to  be  false  and  which  tended 
to  show  that  he  had  no  communication  with  one  of  the  mur- 
derers, then  I  charge  you  that  you  may  take  into  consideration 
the  fact  that  he  did  make  such  false  statements,  that  he  did 
make  such  false  explanation,  in  determining  in  connection  with 
all  the  other  evidence  in  the  case,  as  to  the  guilt  or  innocence 
of  this  defendant.'* 

The  testimony  of  Plitt  implicates  the  defendant  still  more 
directly.  He  was  a  newspaper  man  who  had  been  acquainted 
with  Becker  for  about  four  years  and  was  in  the  habit  of  seeing^ 
him  frequently  to  obtain  information  about  police  raids.  He 
met  him  on  the  day  before  the  murder  and  had  a  conversation 
with  him  which  he  narrates  as  follows :  "  Becker  told  me  that 
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he  had  received  a  communication  over  the  telephone  from  a 
party  named  Brown,  who  was  able  to  obtain  an  affidavit  from 
one  Dora  Gilbert,  former  wife  of  Herman  Rosenthal,  which 
he  could  use  to  discredit  Herman  Rosenthal  in  the  eyes  of  the 
public.  He  said,  *  I  want  you  to  get  several  newspaper  men 
and  a  notary  public  to  obtain  this  affidavit.'  Becker  said, 
*  Just  as  soon  as  you  have  this  affidavit  signed  and  sworn  to, 
leave  the  bunch.  Remember  who  you  meet  to-night.  And 
where  you  were.  You  had  better  make  a  memorandum  as  to 
your  movements  so  as  to  be  able  to  prove  an  alibi ;  and  above 
all  things,  keep  away  from  Times  Square  to-night,  and  keep 
that  under  your  belt.'  I  then  asked  Becker  what  I  wanted  an 
alibi  for ;  yhBls  there  anything  coming  oflF?  Becker  said,  *  Do 
as  you  are  told.'  I  then  said,  *  You  always  let  me  in  on  every- 
thing before.  Why  not  on  this  ?  Is  it  about  Herman  ?  ' 
Becker  said,  '  Perhaps ;  never  mind.  Do  as  you  are  told.  Be 
able  to  prove  an  alibi ;  you  will  learn  more  to-morrow  and  will 
then  understand." 

The  witness  Plitt  gave  other  testimony  in  which  he  attrib- 
uted incriminating  declarations  to  the  defendant;  some  of 
these  were  allegd  to  have  been  made  on  the  train  on  which 
Becker  was  taken  to  Sing  Sing  after  his  first  conviction.  The 
officers  in  charge  of  the  prisoner  on  that  occasion,  however, 
deny  that  he  made  any  such  statements  in  their  presence  and 
say  that  they  were  with  him  throughout  the  trip.  This  denial 
enables  defendant's  counsel  to  invoke  the  maxim  falsus  in  uno 
falgus  in  omnibus  as  justly  applicable  to  Plitt's  testimony; 
but  this  maxim  is  permissive  only — not  mandatory — and  it  was 
for  the  jury  to  say  how  far  they  would  believe  him.  No  satis- 
factory explanation  is  given  of  Plitt's  change  of  attitude  to- 
ward the  defendant,  from  one  of  devoted  friendship  to  fatal 
hostility ;  but  if  he  is  telling  the  truth  now,  it  makes  little  dif- 
ference what  the  reason  is.  If  the  defendant  actually  cautioned 
him  in  advance  to  be  away  from  the  locality  of  the  murder  on 


Digitized  by  VjOOQIC 


112 


NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 


the  very  night  when  the  murder  was  committed  the  jury  might 
find  that  that  fact  indicated  cognizance  of  a  probability  at 
least  that  something  momentous  was  then  likely  to  occur. 

One  of  the  assignments  of  error  most  earnestly  pressed  upon 
our  attention  involves  a  consideration  of  the  law  relating  to 
the  admission  in  evidence  of  dying  declarations.  Counsel  for 
the  defendant  offered  to  prove  that  one  of  the  gunmen 
(Cirofici,  alias  Dago  Frank)  just  before  his  execution  at  Sing 
Sing  declared  that  so  far  as  he  knew  Becker  had  nothing  to  do 
with  the  killing  of  Herman  Rosenthal.  The  court  sanctioned 
this  offer  of  proof  as  a  proper  method  of  raising  the  question 
and  excluded  the  evidence,  to  which  ruling  exception  was  duly 
taken. 

The  admission  of  proof  of  the  dying  declarations  of  vic- 
tims of  homicide  is  a  well-recognized  exception  to  the  general 
rule  excluding  hearsay  evidence.  Sir  James  Fitzjames  Stephen 
writing  in  1882  said  he  believed  this  exception  was  about 
100  years  old.  (1  Stephen's  Hist.  Crim.  Law  of  Eng- 
land, 447.)  It  has  never  been  more  accurately  formulated 
than  it  is  by  the  same  learned  judge  in  his  Digest  of  the  Law 
of  Evidence  (Art.  26)  where  he  states  it  thus: 

"  Dying  Declaration  as  to  the  Cause  of  Death.  A  declara- 
tion made  by  the  declarant  as  to  the  cause  of  his  death,  or  as 
to  any  of  the  circumstances  of  the  transaction  which  resulted 
in  his  death,  is  deemed  to  be  relevant  only  in  trials  for  the  mur- 
der or  manslaughter  of  the  declarant;  and  only  when  the  de- 
clarant is  shown,  to  the  satisfaction  of  the  judge,  to  have  been 
in  actual  danger  of  death,  and  to  have  given  up  all  hope  of 
recovery  at  the  time  when  his  declaration  was  made." 

Although  at  common  law  dying  declarations  were  admissible 
only  on  trials  for  murder  or  manslaughter,  they  have  been 
made  admissible  by  statute  in  New  York  in  prosecutions  for 
abortion.  (Code  Crim.  Pro.  §  898a.)  So  clearly  established 
was  the  restriction  to  cases  of  homicide  that  a  legislative  enact- 
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ment  was  deemed  necessary  to  warrant  the  admission  of  dying 
declarations  in  any  other  class  of  cases.  (People  v.  Davis,  66 
N.  Y.  96.)  In  the  case  cited  it  was  held  by  this  court  that 
dying  declarations  were  admissible  in  cases  of  homicide  only, 
where  the  death  of  the  deceased  is  the  subject  of  the  charge 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations.  To  the  same  effect  is  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Donnelly  v.  United  States  (228 
U.  S.  248).  The  declaration  must  be  a  statement  by  the  victim 
of  the  crime  (2  Wigmore  on  Evidence,  §  1488;  Brown  v.  Com- 
monwealth, 78  Penn.  St.  821;  State  v.  Bohan,  16  Kan.  407; 
People  V.  Hall,  94  Cal.  695;  State  v.  Westfall,  49  Iowa,  828)  ; 
and  however  cogent  may  be  the  reasoning  in  favor  of  admitting 
proof  of  declarations  by  any  witness  about  to  die  and  aware 
of  his  approaching  dissolution,  it  suffices  to  say  that  up  to  the 
present  time  evidence  of  dying  declarations  has  never  been  ad- 
missible under  the  law  of  the  state  of  New  York  unless  the  dec- 
laration proceeded  from  the  victim  of  the  assault,  the  alleged 
perpetrator  of  which  was  on  trial.  Such  was  not  the  case  as 
to  the  alleged  declaration  by  Dago  Frank ;  it  was  not  admissi- 
ble under  any  accepted  doctrine  of  the  law  of  evidence;  and 
the  learned  trial  judge  would  have  erred  if  he  had  received  the 
proof  which  was  the  subject  of  the  offer. 

In  ruling  as  he  did,  the  learned  trial  judge  said:  "  I  will  ex- 
clude it.  It  seems  to  me  the  question  is  not  open  under  the 
authorities.  If  it  were  open  there  might  be  two  sides  to  the 
question;  but  I  think  it  is  settled."  We  are  virtually  asked 
to  re-open  it  by  counsel  for  the  defendant,  who  argue  that  the 
statement  of  the  gunmen  immediately  prior  to  their  execution 
was  invested  with  all  the  solemnity  of  a  dying  declaration,  and 
hence  by  analogy  of  reasoning  should  be  deemed  admissible  as 
such.  Speaking  of  Dago  Frank,  they  say :  "  In  a  few  moments 
he  would  find  himself  in  the  realm  of  the  unknown  beyond,  face 
to  face  with  his  Maker,  and  wholly  ignorant  of  the  penalty  or 
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punishment  that  might  be  inflicted  upon  him  for  any  false 
statement  immediately  before  his  transition.  He  was  in  the 
face  of  a  Great  Fear,  and  all  of  the  secrets  of  Eternity  were 
soon  to  be  revealed  to  him.  A  sense  of  infinite  awe  and  dread 
must  have  pervaded  his  whole  nature." 

It  is  generally  believed  that  a  sense  of  speedily  impending' 
death  operates  to  induce  one  to  tell  the  truth;  and  we  are 
asked  to  hold  that  this  influence  would  be  just  as  effective  in 
the  case  of  any  witness  who  is  about  to  die  as  it  is  deemed  to 
be  in  the  case  of  the  victim  of  a  homicide.  Whether  this  view 
be  correct  or  not,  the  manner  in  which  the  rule  as  to  dying  dec- 
larations has  been  dealt  with  by  the  courts  and  the  legislature 
ill  this  state  indicates  that  it  may  not  be  broadened  except  by 
statute.  As  to  the  argument  in  favor  of  enlarging  it  so  as  to 
admit  evidence  of  such  declarations  as  that  alleged  to  have 
been  made  by  Dago  Frank,  it  'may  be  observed  that  the  in- 
fluence of  approaching  death  might  be  very  different  in  the 
case  of  an  innocent  victim  of  crime  from  what  it  would  be  in 
the  case  of  a  guilty  murderer  condemned  to  die.  Unless  num- 
bers of  innocent  men  have  suffered  capital  punishment  in  this 
country,  many  criminals  have  gone  to  the  gallows  with  a  lie 
upon  their  lips.  The  existing  rule,  with  its  strict  limitations, 
has  been  introduced  into  India  where  it  appears  to  have  worked 
badly,  according  to  Mr.  Justice  Stephen,  who  says :  "  I  have 
heard  that  in  the  Punjab  the  effect  of  it  is  that  a  person  mor- 
tally wounded  frequently  makes  a  statement  bringing  all  his 
hereditary  enemies  on  to  the  scene  at  the  time  of  his  receivings 
his  wound,  thus  using  his  last  opportunity  to  do  them  an  in- 
jury. A  remark  made  on  the  policy  of  the  rule  by  a  native  of 
Madras  shows  how  differentl}?^  such  matters  are  viewed  in  dif- 
ferent parts  of  the  world.  *  Such  evidence,'  he  said,  *  ought 
never  to  be  admitted  in  any  case.  What  motive  for  telling  the 
truth  can  any  man  possibly  have  when  he  is  at  the  point  of 
death.'"      (1   Stephen's   Hist.   Crim.   Law   of   England,   448, 
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449.)  Mention  is  made  of  these  divergent  views  merely  to  show 
that  the  admission  of  dying  declarations  even  to  the  extent  to 
which  they  are  now  received  is  not  universally  approved ;  and 
the  courts  should  be  cautious  lest  they  enlarge  the  rule  by 
judicial  construction. 

In  connection  with  the  point  which  has  just  been  discussed, 
counsel  for  the  appellant  insist  that  reversible  error  was  com- 
mitted in  excluding  the  jury  from  the  court  room  during  the 
argument  as  to  the  admissibility  of  Dago  Frank's  declaration 
— their  exclusion  being  a  violation  of  the  right  to  a  trial  by 
jury  guaranteed  by  the  Constitution  of  the  state.  (Const, 
art.  I,  §  2.)  We  cannot  accede  to  this  view.  The  argument 
related  solely  to  a  question  of  law,  determinable  by  the  trial 
judge,  and  with  which  the  jury  had  no  concern  whatever. 
Every  experienced  trial  judge  knows  that  counsel  often  inad- 
vertently or  purposely  introduce  into  such  arguments  matters 
of  fact  which  may  affect  the  jurors  when  they  come  to  consult 
upon  their  verdict.  It  certainly  is  not  essential  and  often  it  is 
not  desirable  that  they  should  hear  arguments  which  may 
serve  only  to  mislead  them.  While  it  is  never  error  to  permit 
the  jury  to  be  present  during  the  discussion  of  questions  of  law 
by  counsel  (People  v.  Smith,  104  N.  Y.  491,  6  N.  Y.  Crim. 
161),  it  was  not  error  to  exclude  the  jury  under  the  circum- 
stances of  the  present  case.  Reference  is  made  to  the  opinion 
in  People  v.  Randazzio  (194  N.  Y.  147,  28  N.  Y.  Crim.  168) 
as  indicating  our  disapproval  of  such  exclusion,  even  by  con- 
sent; but  there  evidence  which  the  jury  ought  fo  have  heard 
was  taken  in  their  absence.  Nothing  of  the  sort  happened 
here;  for  the  outcome  of  the  argument  was  a  decision  not  to 
receive  the  proffered  proof. 

Of  the  questions  of  law  in  the  case,  next  in  importance  is  the 
alleged  error  in  the  admission  of  evidence  relating  to  the  acts 
and  statements,  in  the  defendant's  absence,  of  persons  who  are 
said  to  have  conspired  with  him  to  commit  the  murder. 


Digitized  by  VjOOQ IC 


116  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

Shapiro,  the  chauffeur  who  drove  the  car  which  took  the 
gunmen  to  the  scene  of  the  murder,  was  allowed  to  testify,  over 
objection  and  exception,  that  as  they  approached  the  Hotel 
Metropole  he  heard  one  of  the  gunmen  say :  "  Leave  him  turn 
around;  that  Becker  has  the  cops  fixed  up;  everything  is  all 
right/' 

This  evidence  was  properly  received  under  the  Tule  explicitly 
laid  down  by  this  court  in  People  v.  McKane  (148  N.  Y.  456, 
470;  9  N.  Y.  Crim.  877)  where  Judge  O'Brien  said:  "When 
a  conspiracy  is  shown,  or  evidence  on  the  subject  given  suffix 
cient  for  the  jury,  then  the  acts  and  declarations  of  the  con- 
spirators, in  furtherance  of  its  purpose  and  object,  are  com- 
petent, and  in  a  case  like  this  it  is  not  necessary,  in  crrder  to 
make  such  proof  competent,  that  the  conspiracy  should  be 
charged  in  the  indictment." 

All  the  proof  relied  upon  to  establish  the  alleged  conspiracy 
was  not  put  in  until  after  Shapiro  thus  testified ;  but  the  order 
in  which  the  evidence  might  be  introduced  was  a  matter  within 
the  discretion  of  the  trial  judge.  When  he  came  to  charge  the 
jury  in  respect  to  this  statement  by  Shapiro  he  said:  "It  be- 
came necessary  upon  the  trial  that  the  court  should  receive 
that  testimony  in  evidence  on  the  ground  that  it  purported  to 
be  a  declaration  of  one  of  the  conspirators  who  were  engaged 
in  the  commission  of  the  crime  of  murdering  Herman  Rosen- 
thal. But  that  statement  of  Shapiro's  is  not  evidence  of 
the  truth  of  the  statement  contained  in  it.  That  is,  it  is  not 
evidence, — to  use  his  language, — *  that  Becker  has  the  cops 
fixed  up,'  nor  is  it  evidence  that  *  everything  is  all  right.'  The 
statement  of  Shapiro's  that  one  of  the  gunmen  used  this  lan- 
guage is  only  to  be  considered  by  the  jury  in  the  event  of  your 
concluding  that  this  defendant  at  the  bar  did  conspire  with 
Rose,  Webber  and  Vallon  in  order  to  bring  about  the  assassina- 
tion of  Rosenthal." 

Other  testimony  as  to  the  acts  and  statements  of  the  ac- 
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complices  in  furtherance  of  the  alleged  conspiracy  was  prop- 
erly received  on  the  same  ground.  (See  opinion  of  Chase,  J., 
in  People  v.  Seidenshner,  210  N.  Y.  at  p,  360,  81  N.  Y.  Crim. 
176.) 

Particularly  strenuous  complaint  is  made;  however,  of  the 
reception  of  the  testimony  of  Mrs.  Lillian  Rosenberg,  the 
widow  of  one  of  the  gunmen  (Lefty  Louie),  to  the  effect  that 
on  the  evening  following  the  murder  her  husband  brought  a 
package  of  money  to  her  apartment,  where  he  met  the  other 
gunmen,  and  after  a  conference  with  them  in  an  adjoining  room 
the  party  separated.  This  evidence  seems  clearly  to  have  been 
relevant.  Rose  had  previously  testified  that  earlier  on  the 
same  day  Webber,  at  Becker's  express  request,  had  given  him 
$1,000  to  pay  the  gunmen  with  and  he  had  handed  it  over  to 
Lefty  Louie.  It  certainly  would  not  be  a  violent  inference 
from  Mrs.  Rosenberg's  testimony  that  he  divided  this  blood- 
money  with  his  associates  on  the  occasion  mentioned.  Where  a 
conspiracy  to  kill  involves  the  employment  of  hireling  mur- 
derers, the  proof  is  not  necessarily  so  limited  as  to  exclude 
all  evidence  of  occurrences  after  the  killing.  The  fulfillment 
of  the  agreement  by  the  subsequent  pa3'ment  and  receipt  of 
the  sum  agreed  upon  is  a  relevant  fact  and,  therefore,  properly 
provable — just  as  it  would  be  relevant  by  way  of  defense  to 
show  that  no  money  had  ever  been  paid  to  the  actual  slayers 
at  the  instance  of  the  person  accused  of  having  procured  their 
employment. 

The  general  and  most  important  features  of  the  case  have 
thus  far  been  discussed.  In  order,  however,  to  make  sure  that 
nothing  has  been  overlooked  which  the  defendant  is  entitled  to 
have  considered,  I  will  now  review  the  specific  points  for  the  ap- 
pellant as  they  are  stated  in  the  brief  of  his  counsel,  indicating 
what  seems  to  me  to  be  the  appropriate  answer  in  each  in- 
stance. This  course  may  involve  some  repetition,  but  it  is 
necessary  in  passing  upon  a  record  of  this  magnitude  in  a  case 
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argued  at  such  great  length,  and  requiring  a  careful  study  of 
such  voluminous  briefs. 

(I)  "Defendant's  guilt  was  not  established  beyond  a  reas- 
onable doubt,  but  the  verdict  is  against  the  overwhelming 
weight  of  the  evidence  and  is  thus  contrary  to  law," 

This  point  has  been  disposed  of  in  the  foregoing  general 
discussion  of  the  case. 

(II)  "The  prosecution  having  failed  to  establish  defend- 
ant's guilt  beyond  a  reasonable  doubt;  the  verdict  of  guilty 
being  hopelessly  against  the  weight  of  the  evidence  is  contrary 
to  law  and  cannot  stand." 

This  point  is  disposed  of  by  the  same  considerations  which 
apply  to  point  I.  In  addition,  it  may  be  observed,  so  far  as 
the  weight  of  evidence  is  concerned,  that  a  number  of  incidents 
tending  to  incriminate  the  defendant  testified  to  by  the  wit- 
nesses for  the  People  remained  without  contradiction  when  the 
case  went  to  the  jury.  In  his  closing  address  the  learned  coun- 
sel for  the  defendant  said  he  did  not  believe  that  there  was  any 
necessity  for  him  to  deny  the  words  of  Rose  and  Webber  and 
Vallon  and  Plitt — thus  conceding  that  the  statements  of  those 
witnesses  were  uncontradicted,  and  relying  upon  the  inherent 
improbability  of  their  testimony  to  induce  the  jury  to  reject 
it. 

(III)  "The  conviction  was  had  upon  testimony  of  accom- 
plices without  corroboration  by  any  other  evidence  tending  to 
conr^Dct  the  defendant  with  the  commission  of  the  crime,  and  is 
thus  contrary  to  law." 

This  point  also  has  already  been  fully  covered  in  the  previ- 
ous part  of  this  opinion.  The  whole  case  turns  upon  it,  and 
the  reasons  have  already  been  stated  which  compel  the  conclu- 
sion that  the  corroboration  was  sufficient  to  take  the  case  to 
the  jury. 

(IV)  "The  staging  of  this  second  trial  in  an  atmosphere 
designed  to  be  hostile  to  defendant  was  highly  prejudicial  to 
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his  rights,  deprived  him  of  a  fair  trial  and  was  a  flagrant  vio- 
lation of  the  directions  of  this  court  that  the  defendant  should 
have  a  scrupulously  fair  and  impartial  trial,'' 

This  curiously  worded  point  is  based  upon  a  number  of  oc- 
currences just  before  the  beginning  of  the  trial  and  at  its  out- 
set. Articles  had  been  published  in  several  New  York  news- 
papers accusing  the  brother  of  the  defendant  of  having  en- 
deavored to  induce  witnesses  to  swear  falsely  upon  the  trial  of 
the  gunmen.  It  is  asserted  in  the  brief  for  the  appellant  that 
certain  affidavits  in  the  record  "  make  it  a  matter  of  very 
strong  inference  that  the  highly  objectionable  newspaper  ac- 
counts emanated  from  the  office  of  the  district  attorney,"  To 
counteract  their  effect  Mr.  W.  Bourke  Cockran,  who  then  ap- 
peared as  one  of  the  counsel  for  the  defendant,  made  a  motion 
that  the  district  attorney  be  adjudged  guilty  of  contempt  of 
court  and  asked  for  a  postponement  in  order  that  proper 
papers  might  be  submitted  on  an  application  for  a  change  of 
venue.  Complaint  is  made  because  these  motions  were  denied. 
Furthermore,  after  the  trial  had  been  in  progress  for  three 
days  and  before  the  jury  had  been  fully  selected,  there  was  pub- 
lished in  the  New  York  Commercial  Advertiser  what  purported 
to  be  a  verbatim  report  of  the  district  attorney's  opening  ad- 
dress. Proceedings  were  taken  before  Mr.  Justice  Seabury 
against  the  newspaper  corporation,  which  was  duly  fined  for 
contempt  of  court  in  making  this  false  and  premature  publica- 
tion. These  contempt  proceedings  were  conducted  in  the 
chambers  of  the  justice  and,  strictly  speaking,  constituted  no 
part  of  the  trial  under  review.  How  any  of  the  matters  men- 
tioned could  have  affected  the  appellant  injuriously  or  how 
they  constituted  any  "  staging  "  of  the  trial  prejudicial  to  his 
interests  it  is  impossible  for  me  to  see.  Every  juror  who  sat  in 
the  case  was  pronounced  acceptable  to  the  defendant  by  his 
counsel  and  this  could  hardly  have  occurred  if  there  had  been 
an}^  impression  in  his  mind  that  the  jurymen  had  been  prejudi- 
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cially  affected  by  the  objectionable  publications  or  the  pro- 
ceedings to  punish  the  offending  newspaper.  The  case  would 
be  quite  different  if  the  record  disclosed  any  substantial  foun- 
dation for  the  suggestion  that  the  district  attorney  or  his 
agents  were  responsible  in  any  way  for  any  publications  by 
which  it  was  sought  to  influence  the  outcome  of  the  trial.  Such 
misconduct  would  not  only  merit  the  severest  reprobation,  but 
would  be  a  good  ground  for  summary  removal  from  office. 

(V)  "The  admission  of  the  alleged  statement  of  Dago 
Frank  in  the  hearing  of  Shapiro  just  before  the  murder,  in  de- 
fendant's absence,  was  highly  prejudicial  and  constitutes  re- 
versible error." 

This  point  has  been  already  discussed  and  requires  no  fur- 
ther consideration. 

(VI)  "  The  admission  of  the  alleged  conversations  between 
Rose  and  Rosenthal  in  the  absence  of  defendant  was  reversible 
error." 

Proof  of  these  conversations  was  admissible  because  there 
was  testimony  tending  to  show  that  they  were  subsequently  re- 
peated to  the  defendant,  and  because  there  was  evidence  from 
which  it  might  be  inferred  that  Rose  had  previously  been  au- 
thorized by  the  defendant  to  talk  with  Rosenthal  in  regard  to 
the  subject-matter.  It  is  argued  that  the  only  proof  that  Rose 
was  acting  as  defendant's  agent  and  by  his  authority  in  these 
conversations  comes  from  Rose  himself,  "  and  it  is  a  long-estab- 
lished, well-recognized  and  a  salutary  rule  of  law  that  agency 
cannot  be  proven  by  the  declarations  of  the  agent."  It  is  true, 
of  course,  that  agency  cannot  be  established  by  proof  of  the 
unsworn  declarations  of  an  alleged  agent;  but  this  does  not 
mean  that  the  sworn  testimony  of  a  person  claiming  to  be  an 
agent  and  tending  to  prove  his  authority  to  act  as  such  is  not 
competent  proof  of  agency.  The  weight  to  be  given  such  tes- 
timony is,  of  course,  a  matter  for  the  jury. 

(VII)  "  The    admission    of    alleged    conversations    between 
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Rose  and  Zelig  in  the  absence  of  the  defendant  was  reversible 
error." 

The  repetition  of  these  conversations  to  the  defendant  ren- 
dered them  admissible. 

(VIII)  "  The  admission  of  alleged  conversations  between  Rose 
and  the  gunmen  in  the  absence  of  defendant  was  reversible 
error.'' 

Proof  of  these  conversations  was  entirely  proper  in  view  of 
the  evidence  tending  to  show  that  Rose  in  his  communications 
with  the  gunmen  was  acting  under  general  authority  from  the 
defendant  to  bring  about  the  death  of  Rosenthal. 

(IX)  "  The  rulings  of  the  court  in  the  cross-examination  of 
Rose,  in  declining  to  strike  out  answers  not  responsive  to  the 
questions  and  in  excluding  evidence  which  would  establish  that 
Rose  changed  his  testimony  on  this  trial  about  alleged  conver- 
sations over  the  telephone  in  order  to  overcome  the  criticisms 
of  this  court  on  the  former  appeal,  were  erroneous  and  highly 
prejudicial  to  defendant." 

The  rulings  of  the  learned  trial  judge  on  the  cross-examina- 
tion of  Rose  appear  to  me  to  have  been  extremely  fair  through- 
out. If  there  was  an  occasional  slip  in  ruling  upon  questions 
as  to  the  previous  testimony  of  this  witness,  any  possible  error 
in  this  respect  (and  I  do  not  say  there  was  any)  was  corrected 
and  obviated  by  the  reception  in  evidence  of  a  transcript  of 
all  the  testimony  given  by  Rose  upon  the  first  trial.  This 
afforded  counsel  the  amplest  opportunity  to  exhibit  to  the 
jury  any  contradictions  which  appeared  between  what  the  wit- 
ness had  previously  said  and  what  he  said  now;  and  counsel 
availed  himself  of  this  opportunity  in  the  fullest  manner  by 
pointing  out  more  than  fifty  alleged  discrepancies. 

(X)  "The  admission  of  self-serving  declarations  of  Web- 
ber to  the  district  attorney  in  defendant's  absence  and  after 
the  murder  was  reversible  error." 

This  point,  so  far  as  I  can  appreciate  its  scope  and  bear- 
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ing,  relates  to  the  admission  of  the  statement  by  Webber  to 
the  effect  that  on  the  day  when  he  changed  his  counsel  he  went 
to  the  district  attorney  and  told  him  that  he  was  an  accomplice 
in  this  murder.  He  also  testified  that  the  counsel  whom  he  dis- 
charged was  now  one  of  the  counsel  for  the  defendant.  I  am 
unable  to  see  how  these  statements  could  have  been  in  any  way 
harmful  to  the  defendant,  inasmuch  as  it  was  conceded 
throughout  the  trial  and  is  not  disputed  by  anybody  that  Web- 
ber was  a  participant  in  the  murder.  The  fact  that  his  for- 
mer counsel  was  one  of  the  lawyers  representing  the  defendant 
on  the  present  trial  was  immaterial,  it  is  true,  but  it  was  ex- 
pressly conceded  to  be  the  fact  by  Mr.  Manton. 

(XI)  "The  admission  of  the  testimony  of  Lefty  Louie's 
widow  of  an  alleged  conversation  which  she  claims  to  have  over- 
heard between  Rose  and  Lefty  Louie  in  defendant's  absence 
was  highly  prejudicial  and  constitutes  reversible  error.'' 

The  admissibility  of  this  line  of  testimony  has  heretofore 
.been  considered. 

(XII)  "The  admission  of  the  testimony  of  Lefty  Louie's 
widow  of  alleged  occurrences  in  her  Seventh  Avenue  apartment 
on  the  evening  after  the  murder  in  defendant's  absence,  re- 
specting a  division  of  money  among  the  gunmen  was  highly 
prejudicial  and  constitutes  reversible  error." 

This  point  is  also  considered  elsewhere. 

(XIII)  "The  admission  of  anonymous  complaints  received 
at  Police  Headquarters,  charging  defendant  with  protecting 
Rosenthal's  gambling  house  and  receiving  money  for  such  pro- 
tection, w^as  highly  prejudicial  and  constitutes  reversible 
error." 

These  anonymous  letters  were  addressed  to  the  police  com- 
missioner. They  appear  to  have  been  referred  to  the  defend- 
ant, who  subsequently  submitted  to  the  commissioner  a  signed 
memorandum  in  reference  thereto.  The  trial  judge  took  pains 
to  instruct  the  jury  that  the  anonymous  letters  were  not  cvi- 
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dence  of  the  facts  stated  therein  but  that  they  were  admitted 
for  the  purpose  of  rendering  the  defendant's  memoranda  in- 
telligible. This  "  attempted  justification "  of  the  ruling 
is  harshly  characterized  by  defendant's  counsel  as  "  most 
puerile,"  although  in  fact  it  protected  the  defendant  against  a 
possible  misapprehension  and  was  in  reality  of  benefit  to  him. 
The  anonymous  letters  were  properly  received  as  explanatory 
of  the  defendant's  action  and  a  part  of  the  history  of  the  case. 

(XIV)  "The  admission  of  conversations  between  the  Police 
Commissioner  and  the  captain  of  the  precinct  in  defendant's 
absence,  respecting  the  stationing  and  continuance  of  .a  patrol- 
man in  Rosenthal's  place  after  the  raid,  was  reversible  error." 

This  evidence  merely  went  to  show  tha^  after  the  raid  upon 
Rosenthal's  gambling  establishment  a  patrolman  was  kept 
stationed  there,  by  direction  of  the  police  commissioner,  until 
after  the  murder.  The  fact  does  not  seem  to  have  been  of  much 
importance,  and  I  am  unable  to  perceive  how  proof  of  it  can 
have  been  harmful  to  the  defendant. 

(XV)  *'  The  exclusion  of  the  dying  statement  of  Dago 
Frank  to  Father  Cashin,  Thomas  F.  Mclnerney,  and  his 
mother  and  sister,  all  present  with  him,  immediately  before  his 
electrocution,  that  so  far  as  he  knew  defendant  had  nothing  to 
do  with  the  murder,  was  highly  prejudicial  and  constitutes  re- 
versible error." 

This  proposition  has  already  been  quite  fully  considered. 

(XVI)  "The  exclusion  of  the  jury  from  the  court  room, 
over  defendant's  objection,  during  defendant's  offer  of  proof 
of  the  Dago  Frank  confession  and  the  discussion  of  its  admis- 
sibility, was  reversible  error." 

I  have  previously  endeavored  to  show  that  the  action  of  the 
court  in  this  respect  was  praiseworthy  on  the  part  of  the 
trial  judge  rather  than  in  any  manner  prejudicial  to  the  de- 
fendant. 

(XVII)  "  The  exclusion  of  testimony  from  the  auditor  of 
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disbursements  of  the  District  Attorney's  office  which  would 
have  established  that  Moe  Cohen,  a  material  witness  whom  the 
People  failed  to  call,  had  been  drawing  a  salary  from  the  Dis- 
trict Attorney's  office  and  was  under  the  District  Attorney's 
control,  was  highly  prejudicial  to  defendant  and  constituted 
reversible  error.  The  exclusion  of  similar  testimony  respect- 
ing Schepps  was  also  erroneous." 

Moe  Cohen  is  a  chauffeur,  who  on  the  motion  for  a  new 
trial,  reviewed  at  the  same  time  as  the  first  judgment,  made  an 
affidavit  denying  that  he  drove  a  car  to  the  so-called  Harlem 
conference.  He  was  within  the  jurisdiction  immediately  prior 
to  the  last  trial  and  might  have  been  called  as  a  witness  by  either 
party.  Enough  was  proved  to  enable  the  jur}'^  to  infer  that 
the  district  attorney  refrained  from  calling  him  because  his 
testimony  would  have  been  of  no  benefit  to  the  prosecution. 
The  further  fact  that  he  had  drawn  money  from  the  district 
attorney's  office  was  irrelevant,  inasmuch  as  he  did  not  take 
the  stand.    The  same  is  true  as  to  Schepps. 

(XVIH)  "The  Court  erred  in  refusing  to  permit  defend- 
ant's counsel  to  frame  questions  to  People's  witness  Rose  in 
the  identical  form  which  was  allowed  to  the  District  Attorney 
in  his  cross-examination  of  defendant's  witnesses,  thus  depriv- 
ing defendant  of  a  scrupulously  fair  and  impartial  trial." 

Under  this  point  some  extracts  from  the  record  are  assem- 
bled to  show  that  the  district  attorney  was  allowed  greater 
latitude  in  cross-examination  than  was  accorded  to  defendant's 
counsel.  These  instances,  however,  are  quite  exceptional.  As 
has  already  been  intimated,  after  reading  and  re-reading 
every  word  of  the  proceedings  on  this  long  trial,  the  resulting 
impression  is  entirely  favorable  to  the  fairness  and  impartial- 
ity of  the  trial  judge, 

(XIX)  "The  flagrant  and  repeated  injection  of  incompe- 
tent, extraneous  matters,  unsupported  by  an}'^  proof,  into  the 
case,  by  the  District  Attorncj',  in  his  opening  and  summing^ 
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up,  and  throughout  the  course  of  the  trial,  were  highly  prej- 
udicial to  defendant  and  deprived  him  of  a  scrupulously  fair 
and  impartial  trial." 

It  would  unduly  lengthen  the  opinion  to  discuss  in  detail  the 
specifications  under  this  point.  It  must  suffice  to  say  that 
wherever  there  was  any  serious  departure  from  the  record  it 
was  usually  promptly  checked  by  the  court ;  and  I  find  no  rea- 
son to  believe  that  the  public  prosecutor  was  permitted  to  say 
or  do  anything  which  could  have  had  the  effect  of  misleading 
the  jury. 

(XX)  "The  charge  was  unfair,  erroneous  and  highly  prej- 
udicial in  many  respects.'' 

Counsel  denounces  the  charge  as  "  an  animated  argument  in 
behalf  of  the  People."  Its  perusal  produced  no  such  effect 
upon  m}'  mind.  When  I  finished  reading  it  I  was  unable  to 
say  whether  the  learned  judge  thought  the  defendant  was 
guilty  or  not.  This  ought  to  be  a  trustworthy  test  as  to  the 
fairness  with  which  the  case  was  presented  to  the  jury.  I,  can 
find  no  error  of  law  either  in  the  body  of  the  charge  itself  or 
in  the  rulings  upon  the  numerous  requests. 

Upon  the  oral  argument  special  complaint  was  made  of  this 
passage :  "  Unless  you  do  your  duty,  all  the  labor  that  has 
been  expended  upon  this  case  will  have  been  lost.  The  district 
attorney,  the  counsel  for  the  defense,  the  court,  have  all  tried 
to  perform  their  duty  to  the  best  of  their  ability.  Let  it  not 
be  said  in  this  case  that  the  jury  neglected  to  perform  the  duty 
which  the  law  casts  upon  them.  I  hope  you  will  endeavor  to 
arrive  at  a  conclusion  in  this  case  and  I  trust  that  the  con- 
clusion at  which  you  arrive  ma}'^  be  based  solely  upon  the  evi- 
dence and  may  be  in  accord  with  your  conscience  and  with  the 
law." 

Here  we  have  merely  an  earnest  admonition  to  come  to  an 
agreement.    Such  urgency  is  neither  improper  nor  unusual. 

The  assertion  that  "  the  facts  and  law  were  arrayed  and 
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marshalled  in  a  way  highly  inimical  to  defendant's  rights  and 
wholly  devoid  of  any  serious  and  anxious  desire  for  their  pres- 
ervation "  seems  to  me  to  be  wholly  unwarranted  and  unde- 
served— on  the  contrary,  the  most  sedulous  care  to  preserve 
the  rights  of  the  defendant  was  manifested  not  only  in  the 
charge  but  throughout  the  whole  trial. 

We  desire  that  the  views  which  lead  us  to  affirm  this  judg- 
ment shall  be  made  unmistakably  clear.  Doutbless,  a  very 
strong  argument  can  be  made  in  favor  of  the  defendant,  based 
upon  the  inducement  of  the  avowed  accomplices  to  swear 
falsely,  their  opportunity  to  fabricate  evidence,  and  the  lack 
of  conclusiveness  in  the  corroboration.  All  this,  however,  was 
a  question  for  the  jury  with  whose  determination  we  are  not 
justified  in  interfering  unless  we  can  say  that  it  was  plainly 
wrong — ^which,  as  already  stated,  we  cannot  say.  Therefore, 
unless  the  rules  of  law  which  have  heretofore  governed  the  dis- 
position of  criminal  appeals  are  to  be  changed  merely  because 
there  might  have  been  a  refusal  to  convict  on  this  evidence,  we 
think  (1)  that  they  required  the  submission  of  the  issues  of 
fact  to  the  jury;  (2)  that  the  case  was  fairly  and  impartially 
tried;  (8)  that  no  errors  of  law  were  committed  prejudicial  to 
the  defendant,  and  (4)  that  the  verdict  cannot  be  deemed  to  be 
against  the  weight  of  evidence  or  against  law  within  the  mean- 
ing of  section  528  of  the  Code  of  Criminal  Procedure.  It  is 
not  our  duty  to  try  the  case  over  again  upon  the  printed  rec- 
ord. We  have  not  seen  the  witnesses.  We  are  deprived  of  the 
aid  furnished  by  their  appearance,  demeanor,  facial  expression 
and  manner  of  testifying.  These  advantages  the  jury  enjoyed; 
and  there  being  sufficient  evidence  in  quantity  and  quality  to 
take  the  case  to  the  jury,  their  verdict,  in  the  absence  of  any 
of  the  statutory  grounds  for  reversal,  is  conclusive  even  upon 
the  Court  of  Appeals. 

As  to  the  appeal  from  the  order  denying  a  motion  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence,  little 
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need  be  said.  The  application  was  really  an  attempt  to  dis- 
credit the  testimony  of  the  colored  vaudeville  actor  Marshall 
to  the  e^ect  that  he  saw  a  man  whom  he  subsequently  identified 
as  Rose  at  the  Harlem  raid.  Being  intoxicated  at  Philadel- 
phisn  Marshall,  under  the  influence  of  some  newsgathcrers, 
signed  and  verified  a  statement  somewhat  inconsistent  with  his 
testimony  upon  the  trial.  This  statement  he  now  repudiates^ 
as  being  different  from  what  he  understood  it  to  be;  and  at 
the  close  of  his  afiidavit  in  opposition  to  the  motion  he  says: 
"  I  testified  to  the  truth  in  everything  that  I  said  upon  the 
Becker  trial  and  I  do  not  want  to  change  or  take  back  any- 
thing that  I  have  said;  and  if  I  am  called  as  a  witness  again» 
I  will  tell  the  same  things  because  they  are  true." 

The  court  may  not  grant  a  new  trial  under  the  provisions 
of  the  Code  of  Criminal  Procedure  relating  to  newly-discovered 
evidence  (§  465,  subd.  7)  where  the  freshly-proffered  proof 
goes  simply  to  impeach  or  discredit  a  witness  sworn  upon  the 
first  trial.  (People  v.  Priori,  164  N.  Y.  459,  15  N.  Y.  Crim. 
194;  People  v.  Eng  Hing  and  Lee  Dock,  212  N.  Y.  878,  83  N. 

Y.  Crim. .)     This  rule  not  only  justified,  but  required  the 

denial  of  the  motion. 

The  judgment  of  conviction  should  be  afiirmed. 

HiscocK,  Chase,  Collin,  CrnDEBACK  and  Cardozo,  JJ.> 
concur;  Hogan,  J.,  dissents. 

Judgment  of  conviction  affirmed. 
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SUPREME  COURT-APPELLATE  DIVISION-FIRST 
DEPARTMENT, 

April  16,  1915. 

HARRY  K.  THAW  v.  THE  PEOPLE  OF  THE  STATE  OF 

NEW  YORK. 

(167  App.  Div.  104.) 

(1.)  ExTBAomoN — Escape  op  insane  criminal  to  foreign  state — 
Extradition  fob  trial  on  charge  of  conspiract — Reoommituent 
after  acquittal. 

Where  a  person  acquitted  of  murder  on  the  ground  of  insanity  and 
committed  to  the  State  hospital  "until  thence  discharged  by  due 
course  of  law,"  having  escaped  to  another  State,  is  brought  into  this 
State  on  extradition  proceedings  to  be  tried  for  an  alleged  conspiracy 
to  escape,  he  may  again  be  taken  into  custody  under  the  original  com- 
mitment although  the  jury  acquitted  him  on  the  trial  of  the  indictment 
for  conspiracy.  He  has  no  right  to  be  returned  to  the  jurisdiction 
whence  he  was  extradited  after  acquittal. 

<2.)  Same. 

The  court  will  not  consider  the  good  or  bad  faith  of  the  prosecut- 
ing officers  in  securing  the  extradition,  nor  will  it  inquire  into  the 
motives  of  the  chief  magistrate  of  the  State  in  granting  the  extradi- 
tion, for  there  is  no  limitation  upon  the  right  of  the  executive  to 
grant  extradition  in  proper  cases  and  a  political,  not  a  judicial,  ques- 
tion is  involved. 

(3.)  Same. 

The  rules  as  to  abuse  of  judicial  process  have  no  application  under 
the  circumstances  aforesaid. 

Appeal  by  Harry  K.  Thaw  from  so  much  of  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  en- 
tered in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
j|il  16th  day  of  March,  1915,  as  denies  his  motion  for  an  order 

directing  the  warden  of  the  city  prison  of  the  city  of  New  York 
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to  surrender  the  appellant  to  the  sheriiF  of  the  county  of  New 
York,  by  whom  he  was  then  detained,  and  directing  said  sheriff 
to  accompany  and  safely  conduct  the  appellant  to  the  State 
of  New  Hampshire;  and  also  denying  appellant's  motion  for 
a  stay  of  the  execution  of  a  certain  order  committing  the  ap- 
pellant to  the  Matteawan  State  Hospital  for  the  Insane,  such 
stay  to  continue  for  a  reasonable  time  to  permit  the  appellant 
to  depart  from  the  State  of  New  York. 

In  January,  1907,  the  appellant  Thaw  was  indicted  by  the 
grand  jury  of  the  county  of  New  York  for  the  murder  of  one 
White.  It  is  alleged  and  not  denied  that  Thaw  then  was  and 
has  since  continued  to  be  a  citizen  and  resident  of  the  State  of 
Pennsylvania.  In  January,  1907,  on  the  trial  of  the  indict- 
ment, the  jury  disagreed,  but  thereafter,  and  in  January, 
1908,  he  was  again  brought  to  trial  before  a  justice  of  the 
Supreme  Court  and  a  jury,  and  was  acquitted  on  the  ground 
that  he  was  insane  at  the  time  of  the  commission  of  the  alleged 
crime.  On  February  1,  1908,  by  ah  order  of  said  justice, 
Thaw  was  committed  to  the  Matteawan  State  Hospital,  "  until 
thence  discharged  by  due  course  of  law,"  and  in  pursuance  of 
this  commitment  Thaw  was  confined  in  said  hospital.    In  July, 

1912,  proceedings  were  instituted  in  the  Supreme  Court  by  or 
in  behalf  of  Thaw  for  his  release  on  the  ground  that  he  was 
sane,  and  as  the  result  of  an  inquiry  had  in  pursuance  of  such 
proceedings  the  court  determined  that  Thaw  was  insane,  that 
his  discharge  would  be  dangerous  to  the  public  peace  and 
safety,  and  he  was  accordingly  remanded  to  the  hospital,  where 
he  remained  until  August  17,  1913,  when  he  escaped,  and  being 
sought  for  by  the  authorities  of  the  State  of  New  York,  was 
finally  located  in  the  State  of  New  Hampshire.     In  October, 

1913,  Thaw  was  indicted  by  the  grand  jury  of  the  county  of 
New  York  for  the  crime  of  conspiracy,  in  that  he  had  with 
sundry  other  persons  conspired  to  effect  his  escape  from  said 
hospital  in   violation  of  section  580  of  the  Penal  Law.      In 
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November,  IQIS,  the  Governor  of  this  State  graHted  a  requisi- 
tion addressed  to  the  Governor  of  the  State  of  New  Hampshire 
for  the  return  of  Thaw,  who  was  then  in  the  custody  of  the 
New  Hampshire  authorities.  This  requisition  was  based  upon 
the  aforesaid  indicthient  for  conspiracy.  On  November  8, 
1918,  the  Governor  of  New  Hampshire  issued  his  warrant  for 
the  extradition  of  the  alleged  fugitive.  On  a  writ  of  habeas 
corpus  Thaw  was  subsequently  taken  before  the  judge  of  the 
District  Court  of  the  United  States  for  the  district  of  New 
Hampshire,  in  which  proceeding  an  order  was  made  directing- 
his  release,  but  on  appeal  to  the  Supreme  Court  of  the  United 
States  the  order  of  release  was  reversed  (Drew  v.  Thaw,  285 
U.  S.  482).  Having  been  brought  back  to  the  county  of  New 
York  by  the  authorities  thereof,  Thaw  was  placed  on  trial  on 
the  indictment  for  conspiracy  on  which  he  had  been  extradited,, 
and  was  acquitted,  whereupon  the  People  moved  that  the  warden 
of  the  city  prison  where  Thaw  was  confined,  be  directed  to  de- 
liver him  up  to  the  officers  of  the  ]Vf atteawan  State  Hospital 
in  pursuance  of  the  aforesaid  commitment.  Application  was 
thereupon  made  to  the  justice  presiding  at  the  trial  of  the 
indictment  for  conspiracy  for  Thaw's  release  upon  which  ap- 
plication the  order  from  which  this  appeal  is  taken  was  made. 

Morgan  J.  O^BHen  and  John  B.  Stanchfieldy  for  the  appel- 
lant. 

Franklin  Kennedy  and  Frank  E,  Cooky  Deputy  Attorneys- 
Generaly  for  the  respondent. 

HOTCHKISS,  J. : 

Prior  to  the  year  1886  the  decisions  of  State  courts  and  as 
well  those  of  inferior  Federal  courts  were  conflicting  upon  the 
question  whether  a  fugitive  who  had  been  extradited  from  a 
foreign  country  could,  in  any  State  or  Federal  court,  be  pro- 
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ceeded  against  for  a  crime  other  or  different  from  that  for 
which  he  had  been  extradited,  or  whether  he  could  there  be 
subjected  to  process  in  civil  proceedings.  In  Adriance  v. 
Lagrave  (59  N.  Y.  110)  the  Court  of  Appeals  held  that  in  the 
absence  of  an  express  treaty  stipulation  there  was  no  implied 
obligation  binding  upon  State  courts  not  to  detain  an  extra- 
dited person  brought  within  their  jurisdiction  from  a  foreign 
country  for  any  act,  criminal  or  civil,  committed  prior  to  the 
extradition,  except  the  crime  for  which  he  had  been  surren- 
dered, and  that  such  a  person  might  be  detained  here  on  civil 
process.  In  1886  the  decision  in  United  States  v.  Rauscher 
(119  U.  S.  407)  set  the  question  at  rest.  It  was  there  held  that 
under  the  treaties  existing  between  this  country  and  most  of  the 
civilized  countries  of  the  world,  the  treaties  themselves  and  the 
acts  of  Congress  passed  for  the  enforcement  thereof  exempted 
the  fugitive  from  trial  for  any  other  offense  than  that  for  which 
he  had  been  extradited  until  he  had  had  an  opportunity  to 
return  to  the  country  from  which  he  had  been  taken.  Although 
Rauscher  had  been  extradited  for  a  crime,  the  principles  of  the 
decision  were  so  broad  as  to  comprehend  the  detention  on  civil 
process  of  any  one  so  extradited. 

On  the  question  whether  the  rule  of  international  extradition 
should  be  applied  between  the  States  under  the  provisions  of 
the  United  States  Constitution  (Art.  4,  §  2,  subd.  2)  and  the 
laws  of  the  United  States  (U.  S.'  R.  S.  §§  5278,  5279),  passed 
to  carry  the  same  into  eifect,  the  decisions  of  the  State  courts 
continued  to  be  at  irreconcilable  variance.  In  >this  State 
(People  ex  rel.  Post  v.  Cross,  135  N.  Y.  586),  in  Massachusetts 
(Commonwealth  v.  Wright,  158  Mass.  149)  and  in  other  States, 
the  decisions  in  all  of  which  certainly  constituted  the  weight  of 
authority,  it  was  held  that  the  obligation  of  the  States  to  sur- 
render fugitives  was  not  founded  upon  comity  or  treaty,  but 
solely  upon  the  Constitution,  and  was  not  limited  to  specific 
offenses,  but  embraced  all  crimes,  and  that  inasmuch  as  neither 
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the  Constitution  nor  any  law  of  the  United  States  imposed  as  a 
condition  that  the  State  to  which  a  fugitive  was  surrendered 
could  not  try  him  for  any  other  offense  than  that  upon  which 
he  had  been  brought  within  its  jurisdiction,  no  such  condition 
would  be  implied.  The  question  remained  unsettled  until  the 
decision  of  Lascelles  v.  Georgia  (148  U.  S.  687),  which  con- 
firmed the  result  theretofore  reached  in  the  New  York  and 
Massachusetts  and  similar  cases.  Mr.  Justice  Jackson,  writ- 
ing for  a  unanimous  court  in  the  Lascelles  case,  rejected  the 
argument  that  "  a  fugitive  from  justice  acquires  in  the  State 
to  which  he  may  flee  some  state  or  personal  right  of  protection, 
improperly  called  a  right  of  asylum,  which  secures  to  him 
exemption  from  trial  and  punishment  for  a  crime  committed  in 
another  State,  unless  such  crime  is  made  the  special  object  or 
ground  of  his  rendition,"  and  applied  the  rule  that  the  jurisdic- 
tion of  a  court  in  a  criminal  case,  unless  restricted  by  treaty 
or  statute,  is  in  no  wise  dependent  upon  the  circumstances 
under  which  the  defendant  has  been  brought  within  such  juris- 
diction. 

Prior  to  the  Lascelles  case,  in  several  States  it  had  been 
decided  that  an  extradited  person  was  not  subject  to  arrest  on 
civil  process  until  he  had  had  a  reasonable  opportunity  to  re- 
turn to  the  State  which  had  surrendered  him.  The  decisions  to 
tliis  effect  cited  to  us  by  the  appellant  are  Matter  of  Cannon, 
47  Mich.  481  (1882);  Compton,  Ault  &  Co.  v.  Wilder,  40 
Ohio  St.  130  (1883),  and  Moletor  v.  Sinnen,  76  Wis.  308 
(1890).  In  the  Ohio  case  the  decision  went  on  the  ground  of 
fraudulent  abuse  of  process  by  an  individual  who  had  procured 
the  extradition  proceedings  to  be  instituted.  The  Wisconsin 
case  seems  to  have  been  decided  on  the  theory  that  a  defendant 
brought  within  the  State  by  criminal  process  after  acquittal 
is  exempt  from  civil  process  for  a  reasonable  time  thereafter  to 
permit  him  to  leave  the  State,  the  court  holding  that  in  this 
respect  the  rule  was  the  same  as  in  the  case  of  a  suitor  volun- 
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tarily  coming  into  the  State.  The  Michigan  case  went  on  the 
same  ground  and  also  held  that  the  exemption  extended  to 
crimes  other  than  those  on  which  the  extradition  was  based. 
Since  the  Lascelles  case,  however,  all  of  the  decisions  to  which 
we  are  cited  have  held  that  an  extradited  fugitive  is  not  ex- 
empt from  civil  process  in  the  State  to  which  he  has  been 
rendered  (Reid  v.  Ham,  54  Minn.  805;  Matter  of  Walker,  61 
Neb.  808;  Rutledge  v.  Krauss,  78  N.  J.  Law,  397),  all  of  which 
go  upon  the  ground  that  it  was  settled  in  the  Lascelles  case  that 
no  conditions  or  limitations  are  imposed  upon  the  jurisdiction 
or  authority  of  the  State  to  which  a  fugitive  is  returned,  and 
that  the  rule  that  one  coming  into  a  State  voluntarily  as  a 
witness  or  party  to  a  suit  is  free  from  civil  process  has  no 
application  because  the  principles  upon  which  that  rule  is 
founded  are  entirely  lacking.  It  is  settled  that  this  distinction 
between  parties  voluntarily  entering  the  State  and  those  who 
come  involuntarily  prevails  in  this  State,  and  that  cases  where 
the  presence  of  the  defendant  has  been  secured  by  extradition 
proceedings  furnish  no  exception.  (Netograph  Mfg.  Co.  v. 
Scrugham,  197  N.  Y.  377.) 

The  present  attempt  to  assail  the  good  faith  of  the  extradi- 
tion proceedings  as  a  means  for  attacking  the  commitment 
cannot  succeed.  The  facts  set  forth  in  the  petition  in  this 
regard  consist  entirely  of  statements  alleged  to  have  been 
made  by  two  attorneys  who  represented  the  State  in  proceed- 
ings before  the  Immigration  Department  of  the  Dominion  of 
Canada  at  a  hearing  on  an  application  to  that  government  for 
the  deportation  of  Thaw  in  September,  1918,  before  Thaw 
entered  the  State  of  New  Hampshire,  and  before  his  indictment 
for  the  crime  upon  which  he  was  subsequently  extradited  from 
that  State.  When  these  proceedings  failed  or  were  abandoned 
as  a  means  of  retaking  Thaw,  and  when  he  had  thereafter  been 
lawfully  indicted  and  upon  that  indictment  extraditimi  pro- 
ceedings had  been  taken  and  completed,  and  Thaw  had  been 
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tried  upon  such  indictment,  I  see  no  justification  for  question- 
ing the  good  faith  of  those  proceedings  (assuming  they  were 
the  subject  of  inquiry),  because  of  what  some  representative  of 
the  State  may  have  said  under  the  circumstances  disclosed. 
But  I  do  not  think  that  any  question  of  good  faith  in  securing 
the  extradition  of  Thaw  is  in  any  way  material  or  may  enter 
into  our  consideration.  As  I  have  shown,  there  are  no  limita- 
tions on  the  right  of  the  executive  to  grant  extradition  save 
such  as  are  imposed  by  the  United  States  Constitution.  In 
Commonwealth  of  Kentucky  v.  Dennison  (24  How.  [U.  S.] 
66)  it  was  held  that  the  Constitution  imposed  no  more  than  a 
moral  duty  upon  the  State  to  grant  or  recognize  warrants  for 
extradition,  the  issuance  or  refusal  of  which  could  not  be  coerced 
by  the  courts.  In  Adriance  v.  Lagrave  (supra)  the  court  held 
that  the  question  of  the  "  good  faith  "  of  the  extraditing  State 
was  one  solely  between  the  two  governments,  and  was  a  politi- 
cal and  not  a  judicial  question.  I  should  be  willing  to  accept 
that  principle  as  applicable  to  this  case  and  place  my  opinion  on 
the  ground  that  inasmuch  as  there  was  no  limitation  upon  the 
right  of  the  executive  to  grant  extradition  in  proper  cases,  the 
court  will  not  inquire  into  the  motives  which  guided  the  chief 
magistrate  of  the  State  when  executing  the  functions  of  his 
office.  Such  is  the  holding  of  the  highest  Federal  court  (Drew 
V.  Thaw,  235  U.  S.  482,  489;  Pettibone  v.  Nichols,  208  id.  192, 
208),  and  although  the  distinction  may  be  drawn  that  the  ques- 
tion is  not  one  for  Federal  cognizance,  I  see  no  reason  why  the 
principle  of  immunity  of  executive  discretion  from  judicial 
inquiry  is  not  equally  applicable  and  binding  upon  us. 

I  do  not  think  the  rule  of  abuse  of  judicial  process  has  any 
application  to  this  case. 

Thaw  was  committed  in  pursuance  of  section  464  of  the  Code 
of  Criminal  Procedure,  which  provides  that  where  the  defense 
is  insanity,  the  jury,  if  they  acquit  on  that  ground,  must  so 
state  in  their  verdict,  and  "  the  court  must,  thereupon,  if  the 
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defendant  be  in  custody,  and  they  deem  his  discharge  dan- 
gerous to  the  public  peace  or  safety,  order  him  to  be  com- 
mitted to  the  State  lunatic  asylum,  until  he  becomes  sane."  If 
after  such  commitment  he  acquires  his  reason,  the  law  provides 
for  the  ascertainment  of  that  fact  and  for  his  discharge.  The 
jurisdiction  of  the  State  over  the  persons  of  lunatics,  whether 
citizens  or  aliens,  is  based  upon  two  grounds :  ( 1 )  Its  duty  to 
protect  the  community  from  apprehended  injury,  and  (2)  the 
duty  to  protect  those  of  unsound  mind  as  a  class  incapable  of 
protecting  themselves.  (Matter  of  Colah,  8  Daly,  529;  Sporza 
V.  Grerman  Savings  Bank,  192  N.  Y.  8.)  The  authority  to  com- 
mit is  one  of  the  police  powers  of  the  State.  (Sporza  v.  Ger- 
man Savings  Bank,  supra :,  People  ex  rel.  Peabod}^  v.  Chanler, 
188  App.  Div.  159;  affd.,  196  N.  Y.  525.)  Had  Thaw  become 
insane  after  his  return  to  this  State  there  can  be  no  doubt  of 
the  right  of  the  State  to  place  him  in  confinement  upon  due 
proceedings  to  that  end.  The  situation  here  is  that  he  had 
theretofore  been  lawfull}'^  determined  to  be  insane,  and  when 
the  motion  below  was  made,  his  commitment  upon  such  deter- 
mination was  a  valid  outstanding  process  commanding  the 
very  sheriff  now  holding  him  in  custody  to  convey  him  to  the 
hospital  where  he  was  to  be  kept  until  "  discharged  by  due 
course  of  law.'*  Such  "  due  course  of  law  "  may  be  invoked 
and  pursued  only  as  prescribed  by  law  and  in  no  other  manner. 
It  necessarily  follows  that  in  retaking  Thaw  into  his  custody 
pursuant  to  said  commitment,  the  sheriff  was  acting  under  due 
process  of  law.  The  motives  which  may  have  influenced  those 
who  procured  Thaw's  return  to  the  State  have  nothing  to  do 
with  the  case,  and  he  may  be  discharged  from  custody  only 
when  "  by  due  course  of  law  "  he  shall  have  been  ascertained 
to  be  sane  and  the  prior  adjudication  of  insanity  shall  have 
been  superseded. 

For  these  reasons  the  order  appealed  from  should  be  affirmed. 
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^^cLaughlin,  Clarke  and  Scott,  J  J.,  concurred;  Ingra- 
HAM,  P.  J.,  concurred  in  result. 

ScoTT^  J.  (concurring) : 

I  concur  in  the  affirmance  of  the  order  appealed  from  because 
in  my  opinion  the  appeal  presents  no  question  for  judicial 
cognizance.  The  appellant  is  in  this  State  and  there  is  out- 
standing a  perfectly  valid  order  for  his  restraint  as  a  person  of 
unsound  mind.  (People  ex  rel.  Peabody  v.  Chanler,  188  App. 
Div.  159;  affd.,  196  N.  Y.  525.)  How  he  came  here  is  none  of 
our  concern.  Even  if  he  had  been  kidnapped  and  brought  back 
in  definance  of  law,  he  would  have  had  no  standing  to  insist  that 
he  be  returned  to  the  place  from  which  he  came.  (Lascelles  v. 
Georgia,  148  U.  S.  587.)  But  it  is  urged  that  in  some  vague 
and  undefined  way  it  would  be  a  breach  of  good  faith  on  the 
part  of  the  State  of  New  York  to  retain  him  under  the  commit- 
ment to  Matteawan  when  he  was  brought  back  to  the  State  for 
the  purpose  of  being  tried  for  a  crime.  Good  faith  to  whom.** 
Not  to  the  appellant  because  he  came  back  involuntarily,  and 
was  subject  to  no  promise  or  inducement.  Not  to  the  State  of 
New  Hampshire  because  it  was  the  duty  of  that  State  to  re- 
turn him  to  answer  for  the  crime  for  which  he  had  been  in- 
dicted. It  is  true  that  this  duty  is  termed  a  moral  one  because 
there  is  no  machinery  known  to  the  law  to  enforce  it,  but  it  is 
none  the  less  a  duty  enjoined  by  the  Federal  Constitution.  In 
honoring  the  requisition  of  the  Governor  of  this  State,  there- 
fore, the  Governor  of  New  Hampshire  did  no  more  than  per- 
form a  public  duty  enjoined  upon  him  by  the  supreme  law  of 
the  land.  This  State  thereby  assumed  no  implied  obligation  to 
return  appellant  to  New  Hampshire  when  his  trial  should  have 
ended,  and  no  express  obligation  is  suggested.  And  even  if  there 
had  been  an  express  condition  attached  to  his  rendition  it  is 
doubtful  whether  it  would  have  had  any  force  or  validity. 
(Tiascelles  v.  Georgia,  supra^  548.)     It  may  be  that  the  State 
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would  be  weD  rid  of  so  troublesome  a  guest,  and  that  in  view  of 
his  acquittal  it  is  to  be  regretted  that  having  once  left  it  he  was 
brought  back,  but  that  is  not  a  matter  for  judicial  considera- 
tion. All  we  have  to  consider  is  his  right  to  be  discharged  from 
the  lawful,  outstanding  commitment  to  Matteawan,  and  it 
seems  to  me  clear  that  he  had  no  such  right.  Certainly  if  we 
were  to  release  him  from  the  restraining  effect  of  the  commit- 
ment we  have  no  power  to  compel  his  deportation,  but  must  re- 
lease him  unconditionally  leaving  it  to  him  to  determine  whether 
he  will  go  or  stay. 

McLaughlin  and  Clarke,  JJ.,  concurred. 

Orider  affirmed.    Order  to  be  settled  on  notice. 


Digitized  by  VjOOQIC 


138  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

SUPREME  COURT-APPELLATE  DIVISION-FIRST 
DEPARTMENT, 

April  30,  1915. 

THE  PEOPLE  ex  rel.  MORRIS  LEDERMAN  v.  WARDEN 
OF  CITY  PRISON. 

(168  N.  Y.  240.) 

Public  health — Practice  of  medicine  by  phabmact  company  in  viola- 
tion OF  PUBUC  HEALTH  LAW. 

A  person  who  advertises  under  his  trade  .name  as  "  The  Standard 
Pharmacy  Company "  to  give  a  free  medical  examination,  and  em- 
ploys a  duly  licensed  physician  for  such  purpose,  and  issues  cards  en- 
titlied,  "  Card  for  free  examination.  Medical  and  surgical  office  of  The 
Standard  Pharmacy  Company,"  giving  the  address  and  directing  the 
doctor  to  make  examination  and  give  medical  advice  to  the  bearer 
who  is  now  using  remedies  of  the  company,  and  to  make  no  charge  to 
the  holder  of  the  card,  hut  to  charge  the  same  to  the  company,  and 
giving  the  office  hours,  may  be  deemed  to  hold  himself  out  under  his 
trade  name  as  being  able  to  diagnose  and  treat  diseases,  and  hence, 
may  be  convicted  of  practicing  medicine  unlawfully,  in  violation  of 
section  174  of  the  Public  Health  Law. 

Appeal  by  the  relator,  Morris  Lederman,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  count}'  of  New  York  on 
the  19th  day  of  March,  1914,  dismissing  the  writ  of  habeas 
corpus  herein  and  remainding  the  relator  to  custody. 

John  L.  Bernstein^  for  the  appellant. 

Robert  C.  Taylor^  for  the  respondent. 

Order  affirmed  on  the  opinion  of  Bijur,  J.,  at  Special  Term. 
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Present — Ingraham,  P.  J.,  Clarke,  Scott,  Dowling  and 

HOTCHKISS,  JJ. 

The  following  is  the  opinion  delivered  at  Special  Term: 

BiJUR,  J. : 

The  relator,  having  been  held  by  a  magistrate  to  answer  to 
the  Court  of  Special  Sessions,  applies  for  a  writ  of  habeas  cor- 
pus. He  was  charged  with  practicing  medicine  unlawfully  in 
violation  of  section  174  of  the  Public  Health  Law  (Consol. 
Laws,  chap.  45;  Laws  of  1909,  chap.  49).  Subdivision  7  of 
section  160  of  that  act  defines  the  practice  of  medicine  and  in- 
dicates in  substance  that  it  consists  in  holding  one's  self  out 
as  being  able  to  diagnose  or  treat  human  diseases,  and  offering 
or  undertaking  such  treatment.  This  factor  of  holding  out 
apparently  underlies  all  the  important  cases  in  which  the  de- 
fendant has  been  held  for  violation  of  the  law.  There  have  been 
laid  before  me,  without  objection,  by  the  respective  counsel, 
extracts  from  the  record  in  these  cases.  In  People  v.  Wood- 
bury Dermatological  Institute  (192  N.  Y.  454)  the  advertise- 
ments announced  that  "  the  Woodbury  method  succeeds,  be- 
cause it  entirely  removes  these  dead  cells ; ''  "  we  perfect  baggy 
skin ;  "  "  we  correct  unshapely  noses,  etc. ;  "  "  we  remove 
freckles,  etc. ; ''  "by  methods  of  our  own,  we  extract  these  dead 
cells ; "  "  all  remedies  prescribed  by  us  are  scientifically  pre- 
pared in  our  private  laboratories.''  In  the  case  of  People  v. 
Dr.  Weeks'  Medical  Ofiice  (126  App.  Div.  950),  in  which  the 
judgment  against  the  defendant  below  was  affirmed  on  the  au- 
thority of  the  Woodbury  Case  (124  App.  Div.  877),  the  ad- 
vertisements read :  "  We  treat  all  private  and  chronic  dis- 
eases ; "  "  we  cure  by  the  best  of  medical  ability ;  "  "  Dr.  Weeks' 
Medical  Office,  specialist  for  nervous  and  chronic  diseases ; " 
"  we  cure  all  cases  we  undertake."  In  People  v.  Samuel  Gross 
(unreported),   decided   in   the   Court   of   Special    Sessions    in 
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November,  1911,  the  defendant  was  the  proprietor  of  an  in- 
stitution known  as  the  Workingmen's  Medical  Aid  Society. 
One  of  the  circulars  contained  the  statement :  **  It  is  the  ob- 
ject of  the  Workingmen's  Medical  Aid  Society  to  furnish  re- 
liable medical  service  to  members  and  their  families/*  These 
various  institutions,  therefore,  plainly  held  themselves  out  to 
diagnose  and  treat  diseases  just  as  do  hospitals  and  dispen- 
saries, but  without  the  authority  which  such  establishments 
expressly  enjoy.  As  pointed  out  in  the  opinion  in  the  Wood- 
bury case  in  the  Court  of  Appeals  (at  p.  468)  the  statute* 
expressly  provides  that  they  may  specify  in  their  certificate  of 
incorporation  "  the  systems  of  medical  practice  or  treatment  to 
be  used  or  applied.'*  The  Woodbury,  Weeks  and  Gross  institu- 
tions announced  that  they  themselves  undertook  to  diagnose 
and  to  treat.  The  question,  therefore,  arises  whether  the  re- 
lator is  properly  chargeable  with  the  same  offense.  The  evi- 
dence on  which  he  was  held  is  uncontradicted.  He  transacted 
business  under  the  duly  adopted  trade  name  the  ^^  Standard 
Pharmacy  Company.'*  The  testimony  is  that  a  lady  called  at 
the  office  of  this  "  company,'*  inquired  whether  the  doctor  was 
in,  and  on  receiving  an  affirmative  answer  was  referred  to  him. 
He  is  a  duly  licensed  physician.  He  examined  her,  gave  her  a 
prescription,  refused  to  receive  any  compensation,  she  had  the 
prescription  filled  at  the  desk  and  paid  therefor,  and  was  again 
told  that  no  charge  would  be  made  for  the  medical  service.  In 
adition  to  this  evidence  the  record  contains  copies  of  the  in- 
scriptions on  signs  around  the  relator's  establishment,  a  book- 
let of  advertisments,  and  a  "  card  for  free  examination."  The 
signs  are,  perhaps,  fairly  beyond  the  purview  of  the  statute. 
They  read  as  follows:   (a)    "Standard  Pharmacy  Co."   (b) 


*See  Membership  Corporations  Law  (Gen.  Laws,  chap.  43;  Laws  of  1895, 
chap.  559),  §  80,  as  amd.  by  Laws  of  1900,  chap.  404;  now  Membership 
Corporations  Law  (Consol.  Laws,  chap.  35;  Laws  of  1909,  chap.  40),  §  130. 
—[Rep. 
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"Doctor's  office.  Examination  of  urine,  electrical  treatment. 
X-ray  examination  and  other  modern  scientific  methods/'  (c) 
"  Standard  Pharmacy  Co.  medical  office.  Entrance  through 
druv  store."  (d)  "  Manufacturers  of  Standard  Remedies." 
(e)  "  Examination  of  urine  in  order  to  determine  the  nature  of 
the  disease,  and  also  to  show  a  complete  and  reliable  cure  by 
our  consulting  specialist,  free  to  our  patrons  who  are  using 
our  valuable-well-tried,  reliable  and  guaranteed  prescriptions 
— The  Celebrated  Standard  Remedies."  These  signs  may  be 
interpreted  as  indicating  merely  that  the  relator  is  engaged  in 
the  manufacture  of  certain  remedies ;  that  he  employs  a  physi- 
cian, to  whom  patrons  of  his  establishment  may  go  for  free 
medical  advice,  although  the  phrase  ^^  Standard  Pharmacy  Co. 
medical  office,"  is  rather  suggestive.  It  might,  however,  be 
claimed  that  a  medical  office  imported  no  more  than  a  place 
where  medicines  might  be  obtained.  The  same  may  be  said  of 
the  contents  of  the  booklet.  One  page  contains,  among  others, 
the  statement  "  Coupon.  •  Free  medical  advice  to  patrons. 
*  *  *  Consultation,  examination  and  advice  free  by  the 
consulting  specialist  of  the  Standard  Pharmacy  Co."  This 
might  be  regarded  as  unobjectionable,  but  the  same  cannot  be 
said  so  clearly  of  the  further  recital :  "  The  medical  office  of  the 
Standard  Pharmacy  Co.  is  fitted  up  in  the  most  complete 
manner  with  all  the  latest  scientific  medical  and  surgical  ap- 
paratuses." Without  reviewing  further  extracts  from  this 
booklet  it  may  be  said,  however,  that  the  doubts  which  I  enter- 
tain as  to  the  legal  propriety  of  the  advertisements  might 
properly  be  resolved  in  plaintiff's  favor  were  it  not  for  the  card 
for  free  examination  above  referred  to.    This  reads  as  follows : 

"  Card  for  free  examination.    Medical  and  surgical  office  of 
the   Standard   Pharmacy    Co.,   821-828    Bowery,   corner    2d 

Street,  New  York, ,  191-. 

"To  the  doctor: 

"Please    make    examination    and    give    medical    advice    to 
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Bearer,  who  is  now  using and  charge  same  to  Standard 

Pharmacy  Co.    Per .    Make  no  charge  to  holder  of  card/*' 

(On  the  reverse  side)  :  "  Office  hours — Daily,  12 :  30  to  2 ;  even- 
ings,  6  to  6:  80  [and]  8  to  9;  Sundays  12  to  2.'* 

I  cannot  regard  this  card  as  other  than  an  announcements 
that  the  Standard  Pharmacy  Company  maintains  a  medical  and 
surgical  office,  in  charge  of  its  doctor,  who  gives  its  patrons 
examination  and  medical  advice  on  its  behalf.  I  think  that  the 
relator  holds  himself  out  under  his  trade  name  as  being  able  to 
diagnose  and  treat  diseases  and  offers  and  undertakes  to  do 
so.     The  writ  is,  therefore,  dismissed  and  relator  remanded- 
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SUPREME  COURT— APPELLATE  DIVISION— FIRST 
DEPARTMENT. 

April  23,  1915. 
THE  PEOPLE  V.  MAX  FINKELSTEIN. 

(167  App.  Div.  691.) 

(1.)    PUBIJC    HEALTH — COLD     STORAGE — STORING     FOOD     BEYOND    TIME    PRE- 
SCRIBED BT  STATUTE. 

Section  337  of  the  Public  Health  Law,  as  amended  by  chapter  414 
of  the  LawB  of  1914,  providing  that  "  It  shall  hereater  be  unlawful  for 
any  person,  corporation  or  corporations,  enga^d  in  the  business  of 
cold  storage  warehousemen  or  refrigerating,  or  for  any  person  placing^ 
food  in  a  cold  storage  warehouse,  to  keep  in  storage  for  preservation 
or  otherwise  any  kind  of  food  or  any  article  used  for  food  a  longer 
period  than  ten  calendar  months,  excepting  butter  products  which  may 
be  kept  in  said  cold  storage  or  refrigeration  twelve  calendar  months," 
is  a  valid  exercise  of  the  police  power,  designed  to  protect  the  health 
of  the  community. 

(2.)  Same — Time  prescribed  is   that   ^pent   in   one  or   more   store* 

HOUSES. 

Said  statute  should  be  so  construed  that  food  products  may  not  be 
kept  in  cold  storage  in  the  aggregate  longer  than  the  time  prescribed, 
whether  that  time  shall  be  spent  in  one  or  more  than  one  warehouse, 
or  the  products  shall  have  been  placed  in  storage  by  one  or  more  than 
one  owner. 

(3.)  Same. 

Hence,  warehousemen  who  keep  the  goods  in  storage'  after  the  ex- 
piration of  the  prescribed  period  from  the  date  of  the  first  storage,  or 
persons  who  place  the  goods  in  storage  after  ttie  limit  has  been  ex- 
hausted, or  who  having  placed  them  In  storage  before  the  expiration 
of  such  time  limit  shall  keep  them  beyond  it,  are  guilty  of  a  violation 
of  the  statute. 

(4.)  Same — Purchaser  chargeable  with  knowledge  that  goods  have 
been  stored  for  full  term  from  marks  on  package. 

Since  section  330  of  the  Public  Healtli  Law,  as  amended  by  chapter 
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414  of  the  Laws  of  1914,  requires  that  all  articles  of  food  placed  in 
cold  storage,  or  the  packages  in  which  they  are  contained,  shall  be 
plainly  marked  with  the  day  of  receipt  and  with  the  date  of  removal, 
and  since  the  rules  of  the  State  Board  of  Health  prohibit  the  oblitera- 
tion of  any  such  marks,  a  purchaser  of  articles  which  have  been  in 
cold  storage  is  chargeable  with  knowledge  of  the  date  of  their  receipt 
or  removal. 

(5.)  Same — EnDENCE — Written  bepobts  of  inspectobs  admissible  ht 

EVIDENCE. 

Upon  the  prosecution  of  a  defendant  for  a  violation  of  the  provi- 
sions of  the  Public  Health  Law,  in  that  he  kept  goods  in  cold  storage 
beyond  the  time  limited  by  the  statute,  the  written  reports  of' the  in- 
spectors are  admissible  in  evidence. 

(6.)  Same — Evidence  as  to  ebasube  of  mabks. 

Evidence  held  to  be  insufficient  to  warrant  the  conviction  of  the 
defendant  for  violating  the  rules  of  the  State  Commissioner  of  Health 
in  erasing  or  causing  to  be  erased  certain  marks  on  the  goods  stored, 
showing  the  date  of  their  receipt  or  removal. 

Appeal  by  the  defendant,  Max  Finkelstein,  from  three  judg- 
ments of  the  Court  of  Special  Sessions  of  the  City  of  New 
York,  Part  I,  Borough  of  Manhattan,  rendered  against  him 
on  the  15th  day  of  December,  1914,  convicting  him  of  the  crime 
of  violating  the  Cold  Storage  Law. 

Samuel  Widder^  for  the  appellant. 

Joseph  A.  WarreUy  for  the  respondent. 

Scott,  J. : 

The  defendant  appeals  from  three  judgments  of  conviction 
in  the  Court  of  Special  Sessions,  two  for  the  violation  of  chap- 
ter 49  of  the  Laws  of  1909,  as  amended  by  chapter  885  of  the 
Laws  of  1911,  and  a&  further  amended  by  chapter  414  of  the 
Laws  of  1914,  and  one  for  the  violation  of  rules  8  and  12 
adopted  by  the  State  Commissioner  of  Health  on  September  1 5 
and  December  16,  1913,  respectively.     The  statute  referred  to 
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was  designed  to  prevent  the  keeping  of  food  products  in  cold 
storage  for  a  longer  period  than  the  Legislature  deemed  to  be 
safe  or  desirable.  The  rules  are  designed  to  prevent  the  obli- 
teration of  marks  upon  packages  of  food-stuffs  so  stored. 

It  appears  from  the  evidence  that  a  firm  known  as  Jed  Frye 
&  Co.  on  July  28,  1918,  placed  in  a  cold  storage  warehouse  be- 
longing to  the  Terminal  Warehouse  Company  six  casks  of 
salmon.  On  May  27,  1914,  defendant  caused  four  of  these 
casks  and  on  May  twenty-eighth  two  of  the  casks  to  be  trans- 
ferred to  the  cold  storage  warehouse  of  the  F.  C.  Linde  Com- 
pany where  they  remained  until  September  22,  1914,  when  they 
were  discovered  by  the  inspector  of  the  State  Board  of  Health, 
whereupon  this  prosecution  was  set  on  foot. 

The  statute  under  which  defendant  was  convicted  is  section 
887  of  the  Public  Health  Law  (Consol.  Laws,  chap.  45;  Laws 
of  1909,  chap.  49),  and  was  added  to  that  law  by  chapter  885 
of  the  Laws  of  1911,  and  amended  by  chapter  414  of  the  Laws 
of  1914,  which  went  into  effect  on  April  17,  1914,  and  as  so 
amended,  and  as  it  was  in  force  when  defendant  removed  the 
salmon  from  the  terminal  warehouse  to  that  of  the  F.  C.  Linde 
Company,  the  section  read  as  follows: 

"  §  887.  Time  that  cold  storage  foods  may  be  kept.  It 
shall  hereafter  be  unlawful  for  any  person,  corporation  or  cor- 
porations, engaged  in  the  business  of  cold  storage  warehouse- 
men or  refrigerating,  or  for  any  person  placing  food  in  a  cold 
storage  warehouse^  to  keep  in  storage  for  preservation  or 
otherwise  any  kind  of  food  or  any  article  used  for  food  a  longer 
period  than  ten  calendar  months,  excepting  butter  products 
which  may  be  kept  in  said  cold  storage  or  refrigeration  twelve 
calendar  months." 

The  italicized  words,  "  or  for  any  person  placing  food  in  a 
cold  storage  warehouse,"  constitute  the  amendment  of  1914. 
Prior  to  that  amendment  it  was  only  the  warehouseman  who 
was  affected  by  the  section,  and  the  purpose  of  the  amendment 
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of  1914  was  to  extend  the  inhibition  of  the  statute  to  those 
placing  food  stuffs  in  storage  as  well  as  to  the  warehouseman 
who  received  and  kept  it. 

The  defendant  raises  two  legal  objections  to  his  conviction: 
First,  he  says  that  the  whole  section  is  unconstitutional  and 
void  whether  applied  to  warehousemen  or  to  those  who  place 
goods  in  cold  storage,  and,  aecondLy,  he  says  that  if  the  acts  be 
valid,  still  he  should  not  be  convicted  under  it,  because  he  did 
not  keep  the  goods  in  cold  storage  for  ten  months,  and  that 
said  goods  were  not  kept  in  cold  storage  by  any  one  for  ten 
months  after  April  17, 1914,  the  date  on  which  the  amendatory 
act  of  1914  took  effect. 

As  to  the  validity  of  the  act,  we  think  that  there  can  be  no 
doubt  on  constitutional  grounds.  Every  intendment  and  pre- 
sumption is  in  favor  of  its  validity.  (People  ex  rel.  Simon  v. 
Bradley,  207  N.  Y.  592.)  The  statute  is  one  adopted  under 
the  police  power  of  the  State  and  is  designed  to  protect  the 
health  of  the  community.  Consequently,  unless  we  can  clearly 
see  that  the  particular  section  under  review  has  no  probable 
relation  to  the  general  purpose  for  which  the  Public  Health 
Law  is  designed,  we  may  not  hold  that  in  adopting  it  the  Leg- 
islature has  exceeded  its  constitutional  power.  If  it  can  have 
such  relation  the  subject  becomes  one  for  legislature  and  not 
judicial  consideration.  We  certainly  cannot  say  as  a  matter 
of  judicial  cognizance  that  indefinite  cold  storage  of  food  prod- 
ucts may  not  result  in  deterioration  which  will  be  detrimental 
to  health.  If  it  may  so  result  it  is  for  the  Legislature  to  deter- 
mine for  how  long  such  cold  storage  may  be  presumed  to  be 
harmless.  The  section  does  not  prohibit  the  cold  storage  of 
food  products,  and,  therefore,  does  not  tend  to  destroy  either 
the  traffic  in  foods  or  the  business  of  refrigeration.  It  merely 
aims  at  regulation,  and  there  is  nothing  before  us  from  which 
we  can  say  that  the  attempted  regulation  is  unreasonable. 

The  question  whether  or  not  the  facts  justified  the  def end- 
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ant's  conviction  rests  upon  somewhat  different  considerations. 
It  does  not  appear  precisely  when  he  acquired  ownership  and 
control  of  the  salmon,  but  he  must  have  done  so  at  least  as 
early  as  May  27,  1914,  when  he  removed  the  first  lot  from  the 
terminal  warehouse  and  placed  it  in  the  Linde  warehouse.  The 
salmon  had  then  been  in  storage  for  the  full  ten  months  al- 
lowed by  the  statute,  and  we  think  that  he  is  chargeable  with 
knowledge  of  that  fact,  for  he  could  easily  have  ascertained  it 
if  he  had  made  inquiry.  He  is  also  chargeable  with  knowledge 
of  the  law  limiting  the  allowable  term  of  storage.  He  was  cer- 
tainly the  person  "  placing  "  the  goods  on  storage  in  the  Linde 
warehouse. 

The  obvious  purpose  of  the  act  (Public  Health  Law,  §  887, 
as  amd.)  is  to  prevent  the  keeping  of  food  products  in  cold 
storage  for  more  than  the  prescribed  period,  and  it  evidences 
the  judgment  of  the  Legislature  that  to  keep  such  products 
longer  in  such  storage  would  tend  to  produce  dangerous  de- 
terioration. 

To  so  construe  the  act  that  such  products  may  be  received 
by  successive  warehousfemen  and  kept  for  a  period  of  ten 
months  by  each,  or  placed  by  the  owner  in  several  warehouses 
in  succession  and  allowed  to  remain  for  ten  months  in  each, 
would  be  to  destroy  the  act  through  opening  an  easy  way  for 
its  evasion.  We  may  not  so  construe  an  act  as  to  completely 
defeat  its  purpose  and  so  nullify  it,  if  any  other  reasonable 
construction  is  possible.  Section  886  of  the  Public  Health 
Law,  added  in  1911,  as  amended  in  1914,  requires  that  all  ar- 
ticles of  food  placed  in  cold  storage,  or  the  packages  in  which 
they  are  contained,  shall  be  plainly  marked  with  the  date  of 
receipt  and  with  the  date  of  removal,  and  by  the  rules  of  the 
State  Commissioner  of  Health  it  is  forbidden  to  obliterate  any 
of  such  marks.  A  warehouseman  to  whom  such  goods  are 
offered  for  storage,  or  a  person  who  purchases  such  goods 
while  in  storage,  has,  therefore,  ready  means  for  ascertaining 
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how  long  the  goods  offered  for  storage  or  for  purchase  have 
already  lain  in  cold  storage. 

The  true  construction  of  the  act  is,  as  we  think,  and  the 
only  construction  which  will  give  it  any  efficacy,  that  such  food 
products  may  not  be  kept  in  cold  storage  in  the  aggregate 
longer  than  the  time  prescribed  by  the  statute,  whether  that 
time  shall  be  spent  in  one  or  in  more  than  one  warehouse, 
or  shall  have  been  placed  in  storage  by  one  or  more  than 
one  owner,  and  that  the  warehouseman  who  keeps  the  goods 
in  storage  after  the  expiration  of  the  prescribed  period  from 
the  date  of  the  first  storage,  and  the  person  who  shall  have 
placed  the  goods  in  storage  after  the  limit  has  been  exhausted, 
or  having  placed  them  in  storage,  before  the  expiration  of  such 
time  limit  shall  keep  them  beyond  it,  is  guilty  of  a  violation  of 
the  statute.  Such  a  construction  will  serve  to  carry  out  the 
obvious  purpose  of  the  act  and  will  work  no  hardship  on  any 
warehouseman  or  purchaser,  for,  as  already  pointed  out,  means 
are  provided  by  which  each  warehouseman  or  person  to  whom 
the  goods  are  offered  for  storage  or  purchase  is  afforded  means 
of  ascertaining  how  long  the  goods  have  already  been  in  stor- 
age, and  how  long  they  may  be  lawfully  kept  therein.  Thus  in 
the  present  case  the  defendant  was  chargeable  with  actual  or 
imputed  knowledge  that  the  goods  had  been  in  the  terminal 
warehouse  for  the  full  term  permitted  by  law,  and  by  placing 
them  in  another  warehouse  and  keeping  them  there  for  some 
months  he  was  guilty  of  a  violation  of  the  statute  instead  of  a 
successful  evasion  of  it. 

We  think  that  no  error  was  committed  in  admitting  in  evi- 
dence the  written  reports  of  the  inspectors.  They  are  ex- 
pressly permitted  by  statute  to  be  used  as  presumptive  evi- 
dence. (Public  Health  Law  [Consol.  Laws,  chap.  45;  Laws  of 
1909,  chap.  49],  §  21b,  added  by  Laws  of  1913,  chap.  559.) 
The  inspectors  themselves  were  produced  as  witnesses,  and  de- 
fendant was  afforded  every  opportunity  to  question  the  ac- 
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curacy  of  the  reports  or  to  controvert  the  statements  contained 
therein.     (Howard  v.  Moot,  64  N.  Y.  262,  268.) 

As  to  the  conviction  for  violating  rules  8  and  12  of  the  State 
Commissioner  of  Health  in  erasing  or  causing  to  be  erased  cer- 
tain marks  on  the  packages  of  salmon,  we  are  of  opinion  that 
while  the  circumstances  might  create  a  strong  suspicion  of 
defendant's  guilt  because  he  had  control  of  the  goods  and  was 
the  person  to  be  benefited  by  the  erasure,  yet  there  was  not 
sufficient  legal  evidence  to  warrant  his  conviction  for  a  crime 
in  this  regard. 

The  defendant  was  also  convicted  for  a  violation  of  section 
339a  of  the  Public  Health  Law  (added  by  Laws  of  1911,  chap. 
335),  which  provides  as  follows:  "  §  339a.  Transfers  from  one 
warehouse  to  another.  The  transfer  of  any  food  from  one  cold 
storage  or  refrigerating  warehouse  to  another  for  the  purpose 
of  evading  any  provisions  of  this  article  is  hereby  prohibited." 

The  result  is  that  the  two  convictions  for  violation  of  the 
statute  are  affirmed;  the  judgment  of  conviction  for  violation 
of  the  rules  of  the  State  Commissioner  of  Health  is  reversed 
and  the  information  dismissed. 

Ingraiiam,  p.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgments  of  conviction  for  violation  of  the  statute  affirmed ; 
judgment  of  conviction  for  violation  of  the  rules  of  the  State 
Commissioner  of  Health  reversed  and  the  information  dis- 
missed.   Order  to  be  settled  on  .notice. 
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SUPREMB  COURT— APPELLATE  DIVISION— 
SECOND  DEPARTMENT. 

Apiil  9,  1915. 
THE  PEOPLE  V.  EDWARD  FITZGERALD. 

(167  App.  Div.  85.) 
Abandonment* — Putative  father  of  illegitimate  child  not  a  "pab- 

BNT  "   within   the   MEANING  OF  THE  PENAL  LAW. 

Hie  word  "  parent/'  as  used  in  section  480  of  the  Penal  Law,  pro- 
viding that  "A  parent  or  other  person  charged  with  the  care  or 
custody  for  nurture  or  education  of  a  child  under  the  age  of  sixteen 
years,  who  abandons  the  child  in  destitute  circumstances  and  wilfully 
omits  to  furnish  necessary  and  proper  food,  clothing  or  shelter  for 
such  child  is  guilty  of  felony,"  etc.,  does  not  include  tlie  putative 
father  of  an  illegitimate  child  which  has  not  been  under  his  custody 
or  control,  and  hence  he  cannot  be  convicted  under  said  statute  for 
the  crime  of  abandonment. 

Appeal  by  the  defendant,  Edward  Fitzgerald,  from  a  judg- 
ment of  the  County  Court  of  Westchester  county,  rendered 
against  him  on  the  19th  day  of  November,  1918,  convicting 
him  of  a  violation  of  section  480  of  the  Penal  Law. 

F,  X.  Donoghue,  for  the  appellant. 

Frederick  E,  Weeks,  District  Attorney ,  for  the  respondent. 

Stapleton,  J. : 

In  the  County  Court  of  Westchester  county  the  appellant 
was  tried  and  convicted  of  the  crime  of  abandonment.  The  in- 
dictment read :  "  That  the  said  Edward  Fitzgerald,     *     *     * 


•  Sco  Note,  Vol.  27,  p.  247. 
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being  then  and  there  a  parent,  to  wit:  the  father  of  a  child 
under  sixteen  years  of  age,  and  charged  with  the  care  and 
custody  of  said  child  for  education  and  nurture,  the  said  child's 
name  being  Irene,  and  being  then  and  there  of  about  the  age 
of  two  3'ears,  he,  the  said  Edward  Fitzgerald,  did  then  and 
there  feloniously,  wilfully  and  unlawfully  abandon  the  said 
child  in  destitute  circumstances,  and  feloniously,  wilfully  and 
unlawfully  omit  to  furnish  said  child  with  food,  clothing  and 
shelter." 

Section  480  of  the  Penal  Law,  for  the  violation  of  which  he 
was  convicted,  reads: 

"  A  parent  or  other  person  charged  with  tlie  care  or  custody 
for  nurture  or  education  of  a  child  under  the  dge  of  sixteen 
years,  who  abandons  the  child  in  destitute  circumstances  and 
wilfully  omits  to  furnish  necessary  and  proper  food,  clothing 
or  shelter  for  such  child  is  guilty  of  felony,  punishable  by  im- 
prisonment for  not  more  than  two  years,  or  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  by  both.  In  case  a  fine  is  im- 
posed the  same  may  be  applied  in  the  discretion  of  the  court  to 
the  support  of  such  child.  Proof  of  the  abandonment  of  such 
child  in  destitute  circumstances  and  omission  to  furnish  neces- 
sary and  proper  food,  clothing  or  shelter  is  prima  facie  evi- 
dence that  such  omission  is  wilful.  The  provisions  of  section 
twenty-four  hundred  and  forty-five  prohibiting  the  disclosure 
of  confidential  communications  between  husband  and  wife  shall 
not  apply  to  prosecutions  for  the  offense  here  defined.  A  pre- 
vious conviction  of  felony  or  misdemeanor  shall  not  prevent 
the  court  from  suspending  sentence  upon  a  conviction  under 
this  section,  or  from  arbitrarily  fixing  the  limit  of  imprison- 
ment or  fine,  in  case  imprisonment  or  fine  is  imposed  upon  con- 
viction herein. 

"  Nothing  in  this  section  shall  be  deemed  or  construed  to  re- 
peal, amend,  impair  or  in  any  manner  affect  the  provisions  of 
sections  four  hundred  and  eighty-one,  four  hundred  and  eighty- 
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two  and  four  hundred  and  eighty-three  of  this  chapter  or  any 
other  existing  provisions  of  law  relationg  to  abandonment  or 
other  acts  of  cruelty  to  children.*' 

The  child  is  illegitimate  and  the  defendant,  by  an  order  of 
filiation  in  a  special  proceeding  of  a  criminal  nature,  was  ad- 
judged to  be  its  putative  father.  The  mother,  after  the  birth 
of  the  child,  married  a  person  other  than  the  defendant.  The 
mother  gave  the  only  evidence  presented  by  the  People.  She 
testified  that  the  child  was  bom  as  the  result  of  her  illicit  in- 
tercourse with  the  defendant.  She  had  the  custody  of  the 
child  ever  since  its  birth ;  the  defendant  had  no  control  over  it. 
She  and  the  defendant  had  not  lived  together  as  husband  and 
wife. 

The  defendant  did  not  testify,  but  the  defense  called  several 
witnesses  who  testified  to  the  bad  reputation  of  the  complain- 
ing witness  and  to  her  undue  familiarity  with  men. 

The  People  submitted  evidence  to  prove  that  the  complain- 
ing witness  had  the  defendant  arrested  in  a  proceeding  respect- 
ing a  bastard,  and  that  the  cause  had  come  to  trial.  The  court 
received  in  evidence  a  "  judgment  of  this  court  entitled  the 
People  of  the  State  of  New  York,  plaintiff  respondent^ 
against  Edward  Fitzgerald,  in  substance  finding  this  defend- 
ant to  be  the  father  of  this  child  and  ordering  him  to  pay  three 
dollars  a  week  for  its  support  and  maintenance."  The  docu- 
ment was  marked  an  exhibit,  but  it  is  not  returned  in  the  rec- 
ord. The  defendant  was  in  jail  for  six  months,  we  presume 
for  failure  to  give  an  undertaking.  (Code  Crim.  Proc.  pt.  6, 
tit.  5.)  Since  the  birth  of  the  child  the  defendant  did  not  con- 
tribute one  dollar  towards  its  support.  In  the  view  of  the  dis- 
position we  make  of  this  appeal,  we  are  not  required  to  discuss 
the  proprietj'  of  receiving  some  of  the  People's  evidence. 

The  defendant  contends  that  the  section  under  consideration 
was  intended  to  meet  the  case  of  a  parent  who  abandoned  his 
legitimate  offspring  in  destitute  circumstances   and  willfully 
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omits  to  furnish  money  and  proper  food,  clothing  or  shelter 
for  such  child,  and  not  the  case  of  an  alleged  father  who  aban- 
dons a  child  born  out  of  wedlock.  The  question  presented  is: 
Does  the  term  "  parent "  in  this  section  includie  a  putative 
father  of  an  illegitimate  child? 

We  think  the  word  "  parent  '*  as  used  in  the  law  in  question, 
cannot  be  held  to  apply  to  the  defendant.  It  will  be  noted  that 
the  act  does  not  read  "  a  parent  or  a  person  charged  with  the 
care  or  custody ; "  it  reads  "  a  parent  or  other  person  charged 
with  the  care  or  custody."  So  a  parent,  to  be  held,  must  be  a 
person  charged  with  care  and  custody.  The  putative  father 
is  not  charged  with  the  care  and  custody  of  an  illegitimate 
child  by  the  mere  fact  of  putative  paternity.  In  the  case  at 
bar  it  is  clear  that  the  defendant  had  neither  the  care  nor  cus- 
tody of  the  child. 

Under  the  common  law  a  putative  father  stands  in  no  rela- 
tion to  an  illegitimate  child,  nor  can  be  claim  any  of  the  rights 
of  a  father. 

The  term  "  parent  and  child  "  is  used  to  indicate  the  rela- 
tion existing  between  husband  and  wife,  or  either  of  them,  on 
the  one  hand,  and  their  legitimate  offspring  on  the  other  (29 
Cyc.  1588.) 

"  All  other  children  have  their  primary  settlement  in  their 
father's  parish ;  but  a  bastard  in  the  parish  where  born,  for  he 
hath  no  father.'^     (1  Cooley  Black.  459.) 

In  Matter  of  Gibson  (154  Mass.  378)  it  was  held  that  a 
notice  required  by  statute  to  be  given  to  the  parents  of  the 
child  in  proceedings  for  adoption  does  not  mean  a  notice  to  the 
father  of  an  illegitimate  child.  In  that  case  notice  had  been 
given  to  the  guardian.  The  court  said :  "  It  follows  that  the 
written  assent  of  Gardner  as  guardian  was  a  sufficient  consent 
to  the  petition  for  adoption,  unless  the  child  had  a  living 
parent  in  the  sense  of  that  word  as  used  in  the  (Jen.  Sts.  c.  110, 
§§  1-10,  then  in  force.     We  think  that  the  word  'parent'  as 
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there  used  has  its  legal  signification,  and  is  intended  to  des- 
ignate only  the  lawful  father  or  the  mother.  There  is  no  rea- 
son why  the  Legislature  should  confer  upon  the  father  the 
right  to  notice  in  such  cases.  He  has  no  right  to  the  custody 
of  the  child,  or  to  the  use  or  control  of  its  estate.  He  is  at 
most  a  putative  father  in  reputation  only ;  but  not  in  law.  A 
bastard  is  in  law  qtiasi  ntdlius  flius^  and  therefore  he  is  called 
fliua  poptdiy  the  child  of  the  people. 

In  People  v.  Landt  (2  Johns.  875)  it  was  held  that  the 
mother  of  an  illegitimate  child  is  entitled  to  its  custody,  but 
if  it  appear  that  the  child  is  abused  the  court  will  interfere  in 
the  child's  behalf  and  direct  that  it  be  placed  elsewhere. 

Chancellor  Kent  (2  Kent  Com.  [14th  ed.]  215)  says:  "  The 
putative  father  has  no  legal  right  to  the  custody  of  a  bastard 
child,  in  opposition  to  the  claim  of  the  mother ;  *  *  *  She 
has  a  right  to  the  custody  and  control  of  it  as  against  the 
putative  father,  and  is  bound  to  maintain  it  as  its  natural 
guardian." 

Horner  v.  Liddiard  (1  Hagg.  Cons.  887)  was  a  case  of  nul- 
lity' of  marrigae,  brought  by  the  husband  against  the  wife  by 
reason  of  the  minority  of  the  wife,  who  was  illegitimate,  and 
the  want  of  consent  as  required  by  the  Marriage  Act  (26  Geo. 
II,  chap.  83,  §  11),  which  provides  that  marriages  of  persons 
under  the  age  of  twenty-one,  not  widows  or  widowers,  which 
shall  be  had  without  the  consent  of  the  father  of  the  parties, 
or,  in  certain  named  contingencies,  of  the  guardian  or  of  the 
mother,  shall  be  null  and  void.  It  was  held  that  the  consent 
of  parents  was  not  applicable  to  the  marriage  of  illegitimate 
children. 

The  case  of  Firmeis  v.  State  (61  Wis.  140,  142)  involved  the 
construction  of  a  statute  substantially  similar  to  ours,  and 
containing  a  provision  identical  in  purport  with  the  clause  con- 
tained in  ours,  permitting  a  wife  to  disclose  confidential  com- 
munications.   That  statute  reads :  "  If  any  father  shall  wilfully 
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abandon  his  child  or  children,  leaving  them  in  destitute  condi- 
tion, such  father  shall  be  deemed  guilty  of  a  misdemeanor, 
*  *  *  provided,  that  the  wife  shall  be  a  competent  witness 
in  all  such  cases  as  provided  in  this  section  to  testify  for  or 
against  her  husband."  (See  Laws  of  1882,  chap.  200.)  The 
court  there  held  that  the  State  was  bound  to  show  that  the 
children  abandoned  were  legitimate  children.  The  clause  in 
the  section  under  consideration,  providing  that  the  wife  may 
disclose  confidential  communications  divulged  by  her  husband, 
IS  an  indication  that  the  statute  was  meant  to  apply  to  cases 
only  where  the  family  relation  existed. 

In  People  v.  Lewis  (182  App.  Div.  256,  258,  28  N.  Y.  Crim. 
418)  it  is  held  that  the  law  applies  only  to  a  case  where  there 
is  both  abandonment  in  destitute  circumstances  and  failure  to 
provide.  To  make  the  act  of  abandonment  possible,  there 
must  be  either  custody  or  control.  Having  been  made  distin- 
guishable from  a  mere  failure  to  provide,  abandonment  can, 
therefore,  mean  only  one  thing,  namely,  the  physical  act  of 
leaving,  with  the  intention  not  to  return,  that  of  which  one  has 
custody.  (See  People  v.  Dunston,  178  Mich.  868;  Gay  v. 
State,  105  Ga.  559.)  The  evidence  shows  that  the  defendant 
did  not  have  the  custody  of  the  child,  and  the  cases  indicate 
that  he  did  not  have  control.  The  defendant  is  not  within  the 
classification  of  the  statute.  He  did  not  commit  the  essential 
criminal  act  of  abandonment.  The  judgment  of  conviction 
was  erroneous,  and  must  be  reversed. 

The  judgment  of  conviction  of  the  County  Court  of  West- 
chester county  should  be  reversed,  and  the  defendant  dis- 
charged. 

Jenks,  p.  J.,  Burr,  Thomas  and  Rich,  J  J.,  concurred. 

Judgment  of  conviction  of  the  County  Court  of  Westchester 
county  reversed,  and  defendant  discharged. 
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SUPREME  COURT-APPELLATE  DIVISION- 
SECOND   DEPARTMENT, 
April  1,  1915* 


THE  COMMISSIONER  OF  PUBLIC  CHARITIES  OF  THE 
CITY  OF  NEW  YORK  ex  rel.  ROSE  DZIOBOKO  v. 
ALEXANDER  VASSIE. 

(167  App.  Div.  74.) 

(1.)    BaSTABDY* — JUBISDICTION  OF  COUBT  OF  SPECIAL  SESSIONS — RESIDENCE 
OF  COMPLAINANT. 

Where  the  complainant  in  a  bastardy  proceeding  had  a  settlement 
in  the  county  of  Kings,  when  the  bastard  was  bom,  the  Court  of 
Special  Sessions  of  the  city  of  New  York  has  jurisdiction,  although 
she  resided  in  a  foreign  State,  but  not  for  a  period  exceeding  six 
months,  when  the  proceeding  was  begun. 

;(2.)   Same — Evidence — Corroboration  op  penalty  not  necessary. 

Evidence  in  such  a  proceeding  examined,  and  heldj  that  an  order 
adjudging  the  defendant  to  be  the  father  of  the  child  of  the  complain- 
ant and  ordering  him  to  support  it  and  give  an  undertaking  therefor, 
should  be  affirmed. 

Corroboration  of  the  plaintiff  in  such  a  proceeding  is  not  necessary. 

Appeal  by  the  defendant,  Alexander  Vassie,  from  an  order 
of  the  Court  of  Special  Sessions  of  the  City  of  New  York 
Part  Two,  Borough  of  Brooklyn,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  8d  day  of  August,  1914,  adjudging 
defendant  to  be  the  father  of  the  child  of  the  complainant,  and 
ordering  him  to  support  it  and  to  give  an  undertaking  for  the 
performance  of  the  order. 

Joseph  F.  Conrariy  for  the  appellant. 


See  Note,  Vol.  23,  p.  3:5. 
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Herman  Stiefel  [FranAr  L.  Polk  with  him  on  the  brief],  for 
the  respondent. 

Pek  Curiam: 

The  age  of  the  complainant  does  not  appear.  But  the  proof 
is  sufficient  to  show  her  settlement  in  Kings  county  when  the 
bastard  was  born  therein.  (Code  Crim.  Proc.  §  889;  Poor  Law 
[Consol.  Laws,  chap.  42;  Laws  of  1909,  chap.  46],  §  40.)  And 
as  her  residence  in  New  Jersey  had  not  been  for  a  period  longer 
than  six  months  when  these  proceedings  were  begun,  her  settle- 
ment was  then  in,  the  said  county,  (Id.)  Therefore,  we  think 
that  the  court  had  jurisdiction.     (Poor  Law,  §  62.) 

The  complainant  was  a  domestic  servant  in  the  house  of  the 
defendant's  sister,  and  the  defendant  lived  in  that  house.  The 
complainant  testifies  that  some  time  after  11  p.  m.  of  July 
19, 1913,  the  defendant  came  to  her  bedroom  and  there  and  then 
had  intercourse  with  her.  The  defendant  denies  intercourse  at 
any  time.  He  offered  proof  by  his  own  testimony  and  that  of 
his  sister  and  her  visitors  that  the  complainant  was  absent  over 
that  night  on  a  visit  to  her  sister  in  New  Jersey  and  did  not 
return  until*  the  following  day.  These  witnesses  single  out  the 
said  July  19th  by  the  circumstance  that  there  were  celebrations 
of  birthdays  in  the  family  on  the  18th  and  19th  of  said  July, 
respectively.  But  the  mere  fact  of  such  celebrations  did  not 
necessarily  point  to  the  absence  of  the  complainant,  and  the 
court  was  not  satisfied  by  that  proof.  On  the  other  hand,  the 
defendant  admits  that  he  was  present  in  the  house  at  or  about 
the  time  of  the  alleged  intercourse. 

The  complainant  testifies  that  when  she  told  the  defendant 

that  she  was  big  with  child,  she  said,  "  You  were  with  me.    What 

are  you  going  to  do,  marry  me?"  he  answered,  "No;'*  and 

she  then  said,  "  I  am  going  to  arrest  you,"  and  he  said,  "  All 

right,  you  can  arrest  me."     When  defendant's  attention  was 

called  to  this  testimony,  he  admitted  that  the  complainant  told 
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him  he  would  "  have  to  marry  her,"  that  he  said  he  would  not 
marry  her,  but  testifies  that  he  had  no  idea  at  the  time  why 
she  should  ask  him  to  marry,  and  he  did  not  ask.  To  a 
man  entirely  innocent,  it  would  seem  strange,  not  alone  that 
the  woman  would  ask  the  man  to  marry  her,  but  also  that  this 
woman,  of  lower  station  in  life,  would  maintain  that  he  must 
do  so.  If  he  had  no  idea  at  the  time  why  she  should  do  this 
thing,  it  taxes  credulity  that  he  did  not  make  some  inquiry  of 
.her. 

No  corroboration  of  the  plaintiff  was  necessary.  (People  ex 
rel.  Kenfield  v.  Lyon,  88  Hun,  808;  People  ex  rel.  Chichester 
V.  Jewel,  82  App.  Div,  625.)  We  see  no  reason  why  we  should 
desturb  the  finding  of  the  court  upon  the  facts.  (People  ex  reL 
Garrett  v.  Ogden,  8  App.  Div.  464.) 

The  order  is  affirmed,  with  costs. 

Jenks,  p.  J.,  Burr,  Carr,  Rich  and  Putman,  JJ.,  con- 
curred. 

Order  of  filiation  of  the  Court  of  Special  Sessions  afiirmedy 
with  costs. 


Digitized  by  VjOOQIC 


PEOPLE  V.  MANDEL.  159 


SUPREME  COURT-SPECIAL  TERM-NEW  YORK, 
April,  1915 


THE  PEOPLE  V  ADOLPH  MANDEL. 

(90  Misc.  70.) 

iNDicTifEivT — Engagement  as  steamship  ticket  agent — Appointment 
AS  beceiveb  in  bankrutcy — Obtaining  books,  papers,  ect.,  when 
not  within  scope  op  constitutional  inhibition — Evidence. 

While  defendant  was  engaged  in  business  as  a  steamship  ticket 
agent  and  receiving  deposits  of  money  both  for  transmission  and  sub- 
ject to  withdrawal  on  demand,  the  superintendent  of  banks  took 
possession  of  said  business  and  property,  including  defendant's  books, 
papers  and  memoranda,  and  was  appointed  temporary  receiver  in 
bankruptcy  of  defendant  who  was  indicted  for  a  violation  of  section 
295  of  the  Penal  Law  in  receiving  a  deposit  of  money  as  a  private 
bankfjT  when  he  knew  he  was  insolvent,  and  his  application  for  an 
order  directing  the  district  attorney  to  return  to  defendant  or  the 
receiver  in  bankruptcy  all  said  books,  papers,  etc.,  which  defendant 
claimed  were  his  own  personal  private  property  and  restraining 
the  district  attorney  from  in  any  manner  using  said  books,  papers, 
etc.,  or  any  information  obtained  therefrom  on  the  trial  of  said  in- 
dictment or  in  any  criminal  proceeding  pending  or  at  any  time  to  be 
brought  against  defendant,  will  be  denied. 

Books,  papers  and  documents  obtained  from  the  control  of  a  de- 
fendant in  a  criminal  action  without  the  use  of  process  against  him 
as  a  witness  are  not  within  the  scope  of  the  constitutional  inhibition 
of  his  being  compelled  to  be  a  witness  against  himself,  and  may  be 
used  as  evidence  against  him. 

AppiiicATiON  by  defendant  for  an  order  directing  the 
district  attorney  of  the  county  of  New  York  to  return  all 
books,  papers,  etc.,  obtained  by  him  from  the  superintendent 
of  banks. 

Charles  A,  Perkins,  District  Attorney^  for  the  people. 
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Bergevy  Diamond  &  Abrhams^  for  defendant. 

Page,  J.: 

The  defendant  for  many  years  was,  prior  to  August  8, 1914, 
engaged  in  business  at  No.  155  Rivington  street,  in  this  county, 
as  a  steamship  ticket  agent,  and  received  deposits  of  money 
both  for  transmission  and  subject  to  withdrawal  on  demand. 
On  August  8,  1914,  the  superintendent  of  banks  took  pos- 
session of  the  business  and  property  of  the  defendant,  together 
with  his  books,  papers  and  memoranda.  On  November  11, 
1914,  a  petition  of  involuntary  bankruptcy  having  been  filed 
in  the  United  States  District  Court,  Eugene  Lamb  Richards, 
the  superintendent  of  banks,  was  appoined  by  said  court 
temporary  receiver  of  the  defendant,  and  is  now  in  possession 
as  such  receiver  of  the  books,  papers  and  memoranda  of  the 
defendant.  There  have  been  found  four  indictments  against 
the  defendant,  and  one,  charging  violation  of  section  296  of 
the  Penal  Law — t.  e.y  receiving  a  deposit  as  a  private  banker 
when  he  knew  he  was  insolvent — has  been  set  for  trial  in  this 
court  on  April  12,  1915.  On  the  trial  the  district  attorney 
practically  concedes  that  Eugene  Lamb  Richards  will  permit 
the  use  by  the  district  attorney  of  certain  of  the  books, 
papers  and  memoranda  as  evidence  to  establish  defendant's 
insolvency  and  defendant's  knowledge  of  insolvency,  and  that 
the  district  attorney  intends  to  so  use  them.  This  is  an  applica- 
tion by  the  defendant  for  an  order  directing  the  district  at- 
torney of  the  county  of  New  York  to  return  to  the  defendant 
or  to  Eugene  Lamb  Richards,  the  temporary  receiver  of  the 
defendant,  all  the  books,  papers,  checks,  records,  memoranda 
and  paper  writings  of  every  description  whatsoever  now  in 
possession  of  the  district  attorney  of  the  county  of  New  York 
and  obtained  by  him  from  the  said  Eugene  Lamb  Richards, 
which  property,  it  is  claimed  by  the  defendant,  is  his  own 
personal,  private  property;  and,  further,  that  the  district  at- 
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torney  of  New  York  county  be  restrained  from  in  any  manner 
using  the  said  books,  papers,  checks,  records,  memoranda  or 
any  copies  thereof,  or  any  excerpts  therefrom,  or  any  informa- 
tion obtained  therefrom  on  the  trial  of  the  indictments  now 
pending  against  the  defendant,  or  in  any  criminal  proceeding 
now  pending  or  at  any  time  to  be  brought  against  the  said 
Adolph  Mandel  in  this  court.  In  support  of  this  application 
the  defendant  contends,  firsts  that  the  superintendent  of  banks 
had  no  power  or  right  to  take  possession  of  the  place  of  busi- 
ness of  the  defendant  and  was  not  entitled  to  the  possession  of 
any  of  his  books  and  papers.  Without  reviewing  the  ingenious 
argument  of  counsel,  I  am  of  opinion  that  his  contention  is 
not  well  founded.  Section  57  of  chapter  869  of  the  Laws  of 
1914  was  in  full  force  and  effect  and  applicable  to  the  defendant 
on  the  8d  day  of  August,  1914,  and  by  virtue  thereof  the 
superintendent  of  banks  legally  took  possession  of  the  de- 
fendant's business  and  property.  The  lawfulness  of  the  posses- 
sion of  the  temporary  receiver  of  the  United  States  District 
Court  of  the  books  and  papers  pursuant  to  an  order  of  that 
court  cannot  be  questioned  on  this  application.  Second^  the  de- 
fendant contends  that  the  turning  over  of  the  defendant's 
books,  papers  and  memoranda  to  the  district  attorney  and  the 
contemplated  use  of  them  upon  the  trial  violates  the  defendant's 
constitutional  rights  and  immunities.  In  support  of  his  con- 
tention he  invokes  the  Fourth  and  Fifth  Amendments  to  the 
United  States  Constitution  and  section  6  of  article  1  of  the 
New  York  State  Constitution.  The  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United  States  are  binding 
only  upon  the  federal  government  and  its  agencies  and  is  not  a 
limitation  upon  any  of  the  states.  The  rights  or  immunities 
which  it  creates,  therefore,  are  rights  and  immunities  against 
federal  but  not  against  state  interference  or  abridgment. 
Twining  v.  New  Jersey,  211  U.  S.  78,  88;  People  v.  Adams, 
176  N.  Y.  351,  356,  17  N.  Y.  Crim.  558.     The  question  re- 
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mams :  By  the  contemplated  use  of  these  books  and  papers  i» 
the  defendant  compelled  in  a  criminal  case  to  be  a  witness 
against  himself  in  violation  of  the  inhibition  of  article  1,  section 
6,  of  the  state  Constitution?  It  will  be  observed  that  it  is 
not  alleged  that  the  defendant  has  been  subpoenaed,  nor  has 
any  testimonial  process  been  issued  whereby  he  could  be  com- 
pelled to  be  a  witness,  nor  any  process  whereby  he  would 
be  required  to  produce  books  and  papers  in  his  possession. 
Nor  was  any  process  of  search  and  seizure  issued  for  the 
purpose  of  securing  his  books  and  papers  for  use  against 
him  on  the  trial.  There  is  therefore  no  compulsion  for  the 
defendant  in  any  sense  to  be  a  witness  against  himself.  "  The 
history  of  the  constitutional  provision  referred  to  clearly 
demonstrates  that  it  was  not  intended  to  reach  a  case  like  this. 
The  main  purpose  of  the  provision  was  to  prohibit  the  com- 
pulsory oral  examination  of  prisoners  before  trial,  or  upon 
trial,  for  the  purpose  of  extorting  unwilling  confessions,  or 
declarations  implicating  them  in  crime."  Earl,  J.,  in  People 
V.  Gardner,  144  N.  Y.  119,  128.  To  extend  this  wise  and 
salutary  principle  to  surround  not  alone  the  defendant,  but 
his  books,  papers  and  memoranda,  with  the  constitutional 
protection  so  that  they  may  not  bear  witness  against  him^ 
seems  to  be  absurd  and  unreasonable.  Defendant's  counsel 
contends  that  this  question  has  never  been  squarely  raised  and 
determined  in  this  state;  that  in  People  v.  Adams,  176  N.  Y. 
851,  and  in  People  v.  Spiegel,  148  id.  107,  the  question  was 
not  properly  presented  in  that  in  the  first  the  court  held  that 
the  question  of  how  the  papers  came  into  the  possession  of  the 
district  attorney  was  a  collateral  issue  which  would  not  be 
litigated  upon  the  trial.  That  may  be  so  as  to  the  question 
of  search  for  and  seizure  of  papers  but  that  criticism  does  not 
apply  to  the  court's  determination  of  the  constitutional  ques- 
tion. See  pp.  858,  859.  In  the  second  it  is  true  that  the  court 
determined  that  as  no  objection  to  the  admission  of  the  books 
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was  urged  below,  it  would  not  be  considered  upon  appeal,  and 
this  renders  any  remarks  in  the  opinion  as  to  what  would 
have  been  the  ei^ect  of  such  objection  obiter  dicta.  In  my 
opinion  the  law  in  this  state  is  settled  that  the  provision  in  the 
Constitution  that :  **  No  person  *  *  *  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself  '*  protects 
a  person  from  any  disclosure  sought  by  legal  process  against 
him  as  a  witness;  that  he  cannot  be  compelled  to  produce' 
books,  papers  and  documents  by  subpoena,  order  for  production 
or  any  process  which  treats  him  as  a  witness,  but  that  books, 
papers  and  documents  obtained  from  the  person's  control 
without  the  use  of  process  against  him  as  a  witness  are  not 
within  the  scope  of  the  privilege  and  may  be  used  evidently 
against  him.  See  Wigm.  Ev.  §§  2268,  2264.  The  motion  is 
therefore  in  all  things  denied. 

Motion  denied. 
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SUPREME  COURT— APPELLATE  DIVISION- 
FIRST  DEPARTMENT, 

April  9,  1915. 
THE  PEOPLE  V.  FRANK  MAESTRY. 

(167  App.  Div.  266.) 

Murder — Evidence — Statements  by  prosecuting  attorney  prejxtdiciai. 
to  defendant. 

Upon  the  trial  of  a  defendant  for  murder  it  is  reversible  error  to 
allow  the  prosecuting  attorney  to  inquire  of  defendant's  witnesses, 
over  objection  and  exception,  whether  or  not  they  knew  certain  per- 
sons, in  no  way  connected  with  the  case,  who  were  characterized  as 
members  of  a  "  gang,"  and  also  to  ask  each  witness  if  he  had  not  seen 
such  persons  in  the  court  house  during  the  trial,  and  further  in  his 
summing  up  to  comment  upon  the  supposed  presence  of  the  so-called 
"  gang,"  especially  where  the  instructions  to  the  jury  were  insufficient 
to  counteract  the  unfavorable  impression  created. 

Appeal  by  the  defendant,  Frank  Maestry,  from  a  judgment 
of  the  Supreme  Court,  Criminal  Term,  rendered  against  him 
on  the  10th  day  of  November,  1918,  convicting  him  of  the 
crime  of  murder  in  the  second  degree,  and  also  from  an  order 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  10th  day  of  November,  1913,  denying  his  motion  for  a 
new  trial. 

Samuel  Wechsler  [John  Palmieri  with  him  on  the  brief], 
for  the  appellant. 

Louis  Fabricantj  for  the  respondent. 
Scott,  J. : 

The  defendant  has  been  convicted  of  murder  in  the  second 
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People  V.  Shenk,  142  N.  Y.  Supp.,  1081 ;  s.  c.  80  N.  Y.  Cr.  Rep., 
128,  which  is  to  move  to  dismiss  the  information  because  of  the 
insufBciency  of  evidence  and  that,  therefore,  the  Magistrate  had 
no  jurisdiction  to  hold  the  defendant  for  trial.  See  also  People 
ex  rel.  Phillips  v.  Hanley,  164  App.  Div.  150.  Even  the 
regularity  of  this  practice  has  been  questioned. 

The  demurrer  is,  accordingly,  overruled. 

All  concur. 
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COURT  OF  SPECIAL  SESSIONS— NEW  TORE, 
April  2, 1915. 

THE  PEOPLE  V.  FRANK  J.  STAHL. 

PUBIJO  HEALTH  LAW,  BEC.   153. 

The  deposition  before  the  Magistrate  being  superseded  by  the  Dis- 
trict Attorney's  information  it  cannot  be  challenged  by  a  demurrer 
before  the  Court  of  Special  Sessions,  Defendant  should  have  moved 
to  dismiss  the  information  because  of  the  insufficiency  of  evidence. 

Before  Hon.  Frederic  Kebnochan,  P.  J.,  Hon.  James  J. 
McInebney,  Hon.  John  J.  Freschi,  JJ. 

Appearances — ^Assistant  District  Attorney,  for  com- 
plainant. 

Henry  C,  Neuwirthy  Attorney  for  Defendant. 

Freschi,  J. : 

The  information  filed  on  March  17th,  1915,  by  the  District 
Attorney  makes  out  a  crime  and  properly  alleges  the  commis- 
sion of  such  acts  as  constitute  a  violation  of  the  Public  Health 
Law  (Sec.  153),  which  prohibits  the  unlawful  practice  of 
medicine. 

The  defendant  has  in  no  wise  pointed  out  wherein  the  in- 
formation so  filed  is  to  be  deemed  insufficient;  but  his  argu- 
ment seems  to  be  an  attack  upon  the  deposition  before  the 
Magistrate.  This  deposition  has  been  superseded  by  the  Dis- 
trict Attorney's  information.  The  sufficiency  of  a  deposition 
before  a  Magistrate  cannot  be  challenged  by  a  demurrer  before 
this  Court.  That  is  not  the  proper  procedure.  If  the  jurisdic- 
tion of  the  committing  Magistrate  is  questioned,  then  the  de- 
fendant must  follow  the  practice  laid  down  in  the  case  of  the 
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degree  for  having  shot  and  killed  one  James  Leone.  That  he 
did  shoot  and  kill  Leone  is  not  disputed,  but  whether  or  not 
the  shooting  was  criminal  was  a  question  by  no  means  over- 
whelmingly answered  by  the  evidence.  A  question  of  fact 
was  presented  for  the  determination  of  the  jury,  and  if  there 
were  no  question  involved  except  the  weight  of  the  evidence 
we  should  find  no  difficulty  in  affirming  the  judgment. 

There  were  errors  committed  upon  the  trial,  however,  which 
were  certainly  calculated  to  prejudice  the  jury  against  the 
defendant,  and  which  in  our  opinion  were  such  as  to  require  a 
reversal  and  a  new  trial. 

Both  deceased  and  defendant  bore  unsavory  reputations,  and 
both  had  previously  been  convicted  of  minor  offenses.  Their 
friends  and  companions  were  of  the  same  class,  including 
nearly  all  the  witnesses  except  the  police  officers.  The  assistant 
district  attorney  who  prosecuted  for  the  People,  in  the  evident 
eflFort  to  "  create  an  atmosphere  "  unfavorable  to  the  defendant, 
undertook  to  produce  the  impression  that  he  and  the  witnesses 
who  testified  in  his  favor  belong  to  a  "  gang."  In  his  effort 
to  produce  this  unfavorable  impression  the  prosecutor  was 
allowed,  over  objection  and  exception,  to  inquire  of  defend- 
ant's witnesses  whether  they  did  not  know  certain  persons  in 
no  way  connected  with  the  case,  who  were  characterized  as 
members  of  a  gang,  and  also  to  ask  each  witness  if  he  had  not 
seen  such  persons  in  the  corridor  of  the  court  house  during  the 
progress  of  the  trial.  In  his  summing  up  the  prosecutor  com- 
mented upon  the  supposed  presence  in  the  court  house  of  the 
5o-called  gang  in  the  following  words :  "  It  also  appears  from 
their  testimony  that  they  knew  this  James  Kelly  or  Vaccarelli, 
who  was  down  here  outside  of  this  court  room,  and  I  appeal 
to  you  gentlemen,  if  after  the  day  that  I  brought  that  out  and 
intimated  that  there  was  a  gang  there,  if  there  was  not  an 
extraordinary  thinning  out  in  the  corridors  of  these  young  fel- 
lows?    You  know  whether  or  not  you  had  seen  a  crowd  of 
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them,  and  whether,  after  that  you  saw  any  of  them.  The 
question  is  this:  Have  they  come  down  here  to  swear  out  the 
liberty  of  one  of  their  pals?  If  you  met  that  gang  outside  on 
a  dark  night,  I  wonder  how  much  you  would  trust  them.  If 
they  asked  you  for  the  loan  of  five  dollars  and  said  they  would 
pay  you  back,  would  you  loan  them  five  dollars  on  their  looks? 
How  much  would  you  trust  them  from  what  you  know  now  of 
them?" 

Upon  objection  by  defendant's  counsel  to  these  statements 
and  a  request  for  appropriate  instructions  the  court  said: 
** The  Court:  I  charge  the  jury  that  they  are  to  consider  only 
the  testimony  and  they  are  not  to  base  a  verdict  upon  char- 
acterizations or  upon  conclusions  of  counsel  on  either  side,  and 
it  is  for  the  jury  to  draw  such  inferences  as  the  testimony  pre- 
sents with  regard  to  the  association  of  the  defendant  and  the  wit- 
nesses who  appeared  on  the  stand.  As  for  the  person  named  as 
Kelly,  the  jurors  should  entirely  disregard  all  references  to  that 
particular  person." 

It  is  to  be  noted  that  this  instruction  really  went  no  further 
than  to  warn  the  jury  to  disregard  evidence  as  to  a  particular 
person  named  Kelly,  but  inferentially,  at  least,  implied  that 
support  for  the  other  insinuations  and  declarations  concerning 
a  "  gang  "  and  its  presence  in  the  court  house  might  be  found 
in  the  evidence. 

It  needs  no  argument  to  show  how  damaging  these  questions 
and  the  summing  up  must  have  been  to  defendant  before  a  jury 
which  was  called  upon  to  weigh  his  veracity  as  to  the  circum- 
stances of  the  crime  of  which  he  was  accused.  Nor  is  it  argu- 
able that  it  was  not  error  to  permit  the  prosecutor  to  pursue 
the  line  of  cross-examination  which  he  adopted,  and  to  permit 
to  pass,  without  proper  instructions  to  the  jury,  the  comments 
made  in  the  course  of  the  summing  up.  Such  appeals  to  extra- 
neous matters  for  the  purpose  of  creating  a  prejudice  against 
a   defendant   have    frequently   been    condemned.      (People    v. 
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McGraw,  66  App.  Div.  872 ;  People  v.  Cascone,  186  N.  Y.  817 ; 
People  V.  Freeman,  208  id.  267.) 

While  the  propriety  of  the  questions  asked  and  the  com- 
ments made  are  but  feebly  defended  by  the  respondent,  it  is 
urged  that  the  errors  should  be  overlooked  under  section  542  of 
the  Code  of  Criminal  Procedure  which  permits  an  appellate 
court  to  disregard  technical  errors  or  defects  or  exceptions 
which  do  not  affect  the  substantial  rights  of  a  party.  This 
provision  is  a  most  salutary  one  and  we  have  not  hesitated  to 
apply  it  where  a  proper  case  for  its  application  seemed  to  be 
presented,  thus  ignoring  and  overlooking  many  merely  techni- 
cal errors.  We  do  not  consider,  however,  that  the  present  is 
a  proper  case  in  which  to  apply  the  rule,  for  while  the  admis- 
sible evidence  in  the  case  would  have  justified  a  verdict  of  guilty, 
it  would  also  have  been  consistent  with  a  contrary  verdict,  and 
we  cannot  say  that  the  improper  questions  and  comments  of 
the  prosecutor  may  not  have  turned  the  balance  against  the 
defendant.  The  probability  that  it  may  have  done  so  is  height- 
ened by  the  apparent  acquiescence  and  approval  of  the  trial 
justice.  It  has  frequently  happened  that  improper  questions 
and  comments  by  a  district  attorney  have  been  overlooked 
because  the  court  has  not  permitted  the  questions  to  be 
answered,  and  has  pointedly  and  properly  instructed  the  jury 
with  respect  thereto.  In  the  present  case,  however,  the  justice 
not  only  allowed  some  of  the  objectionable  questions  after  due 
objection  had  been  made,  but  failed  to  effectually  counteract, 
by  his  instructions  to  the  jury,  the  effect  calculated  to  be  pro- 
duced by  the  improper  summing  up.  This  emphasized  and  in 
effect  approved  the  improper  course  adopted  by  the  prosecutor, 
and  made  the  probable  effect  of  the  questions  and  comments 
much  more  potent  with  the  jury  than  they  otherwise  might 
have  been.  It  is  also  urged  upon  us  that  these  questions  and 
comments  could  not  have  injured  the  defendant  in  the  eyes  of 
the  jury  because  there  was  abundant  other  evidence  in  the  case 
to  show  that  he  and  his  witnesses  were  of  worse  than  doubtful 
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character.  But  who  can  say  that  this  is  so?  He  was  on 
trial,  not  for  the  company  he  kept,  but  for  a  murder  which  he 
was  charged  with  having  committed.  His  witnesses  were 
necessarily  those  with  whom  he  associated.  It  is  the  very  fact 
that  he  and  they  possessed  unsavory  reputations  which  made 
the  objectionable  questions  and  comments  serious.  If  he  and 
his .  witnesses  had  been  people  of  impeccable  character  it 
would  not  have  hurt  them  if  the  district  attorney  said  that  a 
gang  had  filled  the  corridors  of  the  court  house.  It  was 
because  the  defendant's  character  and  associates  were  what 
they  were  that  all  this  talk  about  a  gang  was  calculated  to  be 
prejudicial. 

As  already  intimated,  we  do  not  consider  that  the  very  quali- 
fied instructions  given  to  the  jury  at  the  close  of  the  case  serve 
to  cure  the  error.  It  is  not  always  an  easy  thing  for  a  jury- 
man to  eliminate  from  his  memory  the  effect  of  damaging 
statements  made  in  his  presence  (People  v.  Conrow,  200  N.  Y. 
856,  25  N.  Y.  Crim.  824),  and,  therefore,  statements  made  to 
the  jury  outside  of  the  relevant  evidence  and  calculated  to 
arouse  sympathy,  resentment  or  prejudice  constitute  error 
for  which  a  new  trial  should  be  ordered,  unless  the  injurious 
effects  be  counteracted  by  vigorous  and  unequivocal  instruc- 
tions on  the  part  of  the  trial  court,  of  which  this  case  contains 
no  record.  It  is  quite  as  essential  to  the  proper  administration 
of  justice  that  accused  persons  should  not  be  convicted  of  crime 
by  unfair  means  as  it  is  that  convicted  persons  should  not 
escape  through  technical  and  unsubstantial  errors  which  may 
have  crept  into  their  trial. 

For  these  reasons  we  feel  constrained  to  reverse  the  judg- 
ment appealed  from  and  order  a  new  trial. 

Ingraham,  p.  J.,  Clarke,  Dowling  and  Hotchkiss,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  ordered.  Order  to  be  set- 
tled on  notice. 
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COURT  OP  SPECIAL  SESSIONS— NEW  YORK, 

April  2,  1915. 

THE  PEOPLE  V.  STEFANO  ROLANDELLI. 

liiQVOB  Tax  Law — Sub.  1  and  2,  Section  8. 

Defendant  sold  whiskey  which  was  drunk  on  the  premises,  he  hold- 
ing only  a  second  class  certificate  permitting  the  sale  on  the  premises 
Held,  that  a  court  charging  the  sale,  "  to  be  drunk  on  the  premises 
without  the  defendant  having  paid  the  Excise  tax  assessed  by  the 
Liquor  Tax  Law  upon  the  business  of  trafficking  at  and  upon  the  said 
premises,  of  liquors  to  be  drunk  thereon,  as  provided  in  sub.  1,  of  sec. 
8,  of  the  Liquor  Tax  Law,"  was  sufficient. 

Present. — Hon.  Frederick  Kernochan,  Justice,  Presid- 
ing. Hon.  James  J.  McInerney  and  Hon.  John  J.  Freschi, 
Justices. 

Appearances. — Charles  Albert  Perkins,  Esq.,  District  At- 
iomey,  by  Leslie  A,  Lockhart,  Esq.^  Deputy  Assistant  District 
Attorney^  for  The  People. 

Kaidfuss  &  Callahany  (Joseph  H.  Callahan^  Esq.^  of  Counsel) 
for  the  Defendant. 

Freschi,  J. : 

There  are  two  counts  in  the  information  filed  by  the  District 
Attorney  against  the  defendant  who  is  charged  with  a  violation 
of  the  Liquor  Tax  Law.  The  first  count  charges  the  sale  of 
two  glasses  of  whiskey  to  Police  Officers  Clune  and  Sullivan,  in 
the  premises  No.  208  Bleecker  street,. in  the  City  and  County 
of  New  York  "  to  be  drunk  on  the  premises  aforesaid  without 
*  the  defendant '  having  paid  the  excise  tax  assessed  by  the 
Liquor  Tax  Law  upon  the  business  of  trafficking,  at  and  upon 
the  said  premises,  of  liquors  to  he  drunk  thereon,  as  provided 
in  subdivision  1  of  section  8  of  the  Liquor  Tax  Law.'* 
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The  second  count  alleges  that  a  violation  of  the  Liquor  Tax 
Law  was  committed  in  that  the  defendant  did  on  the  day  here- 
inbefore mentioned,  unlawfully  sell  whiskey  in  quantities  less 
than  five  gallons  **  no  part  of  which  was  sold  to  be  drunk,  or 
was  drunks  on  the  said  premises  "  without  having  paid  the  ex- 
cise tax  assessed  by  the  Liquor  Tax  Law,  upon  the  business  of 
so  trafficking,  at  and  upon  the  said  premises,  in  liquors  in 
quantities  less  than  five  gallons,  as  provided  by  subdivision  2 
of  section  8  of  the  said  Liquor  Tax  Law. 

At  the  trial  the  defendant  did  not  dispute  the  proof  which 
tends  to  establish  that  the  defendant  sold  to  the  said  officers 
the  whiskey  as  charged,  that  said  whiskey  was  drunk  upon  the 
said  premises,  and  that  the  defendant  did  not  have  at  that  time 
and  at  that  place  a  Liquor  Tax  Certificate  authorizing  the  sale 
of  liquors  to  be  drunk  upon  said  premises,  and  that  he  did  not 
pay  the  excise  tax  assessed  for  such  trafficking  in  liquor.  The 
defendant,  however,  offered  in  evidence  a  so-called  Second  Class 
Certificate,  permitting  the  sale,  on  the  premises  in  question,  of 
liquors  in  quantities  less  than  five  gallons  not  to  be  drunk 
thereon;  and  he  now  claims  that.  In  view  of  the  nature  of  the 
averment  in  the  first  count  of  the  information  and  of  the  proof 
of  the  existence  of  his  license,  he  is  entitled  to  an  acquittal 
thereon. 

It  must  be  conceded  that  the  second  count  In  the  Information 
has  not  been  made  out  because  of  the  license  proven  by  defend- 
ant authorizing  him  to  sell  liquors  as  provided  in  sub-divlslon 
2  of  section  8  of  the  Liquor  Tax  Law. 

The  defendant  relies  upon  the  following  authorities  to  sus- 
tain his  contention  on  the  motion  for  an  acquittal.  Huff- 
stater  V.  People,  6  Hun,  23;  People  v.  Buffum,  27  Hun,  216, 
and  The  People  v.  Locattelli  (not  reported),  opinion  by  Deuel, 
J.  Court  of  Special  Sessions,  March,  1910,  which  seems  to  be 
based  on  the  two  earlier  cases,  decided  under  an  earlier  and  now 
repealed  statute. 
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I  am  of  the  opinion  that  the  defendant  did,  within  the  mean- 
ing of  Article  1,  Section  2,  traffic  in  liquors;  that  the  said 
traffic  was  in  liquors  to  be  drunk  upon  the  premises  where  sold ; 
and  that  he  had  not  paid  the  excise  tax  as  provided  by  Article 
II,  Section  8  of  the  Liquor  Tax  Law  "upon  the  business  of 
trafficking  in  liquors  to  be  drunk  upon  the  premises  where  sold.*' 
The  Liquor  Law,  section  80  provides :  **  It  shall  not  be  lawful 
for  any  person  who  has  not  paid  a  tax  as  provided  in  section  8  of 
this  chapter  and  obtained  and  posted  the  Liquor  Tax  Certifi- 
cate as  provided  in  this  chapter  to  sell,  offer  or  expose  for  sale, 
or  give  away  liquors  in  any  quantity  less  than  five  wine  gallons 
at  a  time;  nor,  without  having  paid  such  tax  (as  provided  in 
section  8,  subdivision  1),  and  complied  with  the  provisions  of 
this  chapter,  to  sell  ♦  ♦  •  liquor  in  any  quantity  whatever,  any 
part  of  which  is  to  be  drunk  on  the  premises  of  such 
vendor  •  ♦  ♦." 

The  Legislature  obviously  intended  that  the  words,  *^  such 
tax,'*  was  the  tax  assessed  for  the  sale  of  liquor  **  any  part  of 
which  is  to  be  drunk  on  the  premises  of  the  vendor,'*  and  such 
trafficking  in  violation  of  the  last  quoted  section  is  thereby  de- 
clared to  be  unlawful.  One  may  violate  in  two  ways  under  sec- 
tion 80.  There  may  be  a  sale  without  any  license  at  all ;  and 
there  may  be  an  illegal  sale  of  liquor,  that  is  where  it  is  sold  to 
be  drunk  on  the  premises  where  the  sale  is  made,  by  one  hold- 
ing a  license  under  sub-division  2  of  section  8.  Section  8j3  of 
the  Liquor  Tax  Law  which  provides  the  penalties  for  the  viola- 
tion of  this  chapter,  in  sub-division  one  thereof,  reads  as  fol- 
lows: "Any  person  trafficking  in  liquors,  ♦  •  ♦  who  shall 
neglect  or  refuse  to  make  application  for  a  Liquor  Tax 
Certificate,  or  gvoe  the  hond^  or  pay  the  tax  imposed  as 
required 'hy  this  chapter^  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  therefor  shall  be  punished  by  a  fine 
of  not  less  than  two  hundred  dollars  and  not  more  than 
twelve  hundred  dollars,  and  also  be  imprisoned  in  a  county  jail 
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or  penitentiary  for  a  term  of  not  less  than  thirty  days  or  more 
than  one  year."  Sub-division  2  of  the  same  section  reads  that ; 
"  Any  person  •  ♦  ♦  who  shall  violate  any  of  the  provisions  of 
section  8,  or  ♦  ♦  •  80  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  therefor  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars  or  by  imprisonment  in  a  county  jail  or 
penitentiary,  for  a  term  of  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment,  and  shall  forfeit  the  liquor  tax 
certificate  held  by  him  at  the  date  of  such  conviction,  and  be  de- 
prived of  all  rights  and  privileges  thereunder,  and  of  any  right 
to  a  rebate  of  any  portion  of  the  tax  paid  thereon  *  *  *." 

It  would  seem  that  this  mandatory  punishment  provided  in 
sub-division  1  of  section  86  would  be  applicable  to  the  case  at 
bar,  were  it  not  for  the  clause  in  sub-division  2  of  said  last 
quoted  section,  which  provides,  with  reference  to  the  punish- 
ment mentioned  in  sub-division  2 ;  ^^  but  this  clause  does  not 
apply  to  violations  of  section  80  of  this  chapter,  by  a  person 
not  holding  a  liquor  tax  certificate,  *  *  *  the  punishment 
for  which  is  provided  in  the  first  clause  of  this  section.'' 

It  is  apparent  that  the  Legislature  regarded  the  trafficking 
in  liquors  without  a  license  of  any  kind,  in  violation  of  section 
80,  as  a  more  serious  offense  than  any  violation  of  the  Liquor 
Tax  Law  committed  by  a  licensed  person,  who  is  prohibited 
from  trafficking  in  liquor  to  be  drunk  where  sold,  and  that  a 
sharp  distinction  between  such  unlicensed  and  licensed  offenders 
of  said  section  80  should  be  made  in  the  character  of  the  pun- 
ishment provided.  The  former  sells  without  any  authority, 
and  in  the  case  of  the  latter  there  is  an  inhibition  against  a 
sale  of  liquor  to  be  drunk  on  the  premises.  This  clause  under 
consideration  seems  to  prohibit  the  punishment  being  imposed 
in  accordance  with  sub-division  2  of  section  86  for  a  violation 
of  section  80  by  a  person  not  holding  a  license,  that  is,  by  a 
person  who  is  not  authorized  to  traffic  in  liquors  at  all.  There 
can  be  no  question  that  the  defendant  is  one  who  trafficks  Iaw-» 
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fully  in  liquor,  when  it  is  sold  not  to  be  drunk  on  the  premises. 
For  that  purpose  he  has  a  license,  and  when  he  allows  the 
liquor  to  be  sold  and  drunk  on  his  premises,  then  he  violates  the 
law. 

Since  the  defendant  is  the  holder  of  a  liquor  tax  certificate,, 
I  have  come  to  the  conclusion  that  the  punishment  laid  down 
and  provided  in  sub-division  1  of  section  86  cannot  be  legally 
imposed  upon  the  defendant ;  but  that,  since  he  has  violated  the 
provisions  of  section  8  and  80,  he  shall  be  adjudged  guilty  of 
a  misdemeanor  and  punished  in  the  manner  prescribed  in  sub- 
division 2  of  section  86  of  the  said  Liquor  Tax  Law. 

The  Huff  stater  case  (supra)  does  not  apply  in  my  opinion 
to  the  case  at  bar,  inasmuch  as  there  was  no  allegation  in  the 
indictment  therein  that  the  liquor  in  that  case  was  sold  to  be 
dnmk  on  the  premises.  In  fact,  Gilbert,  J.,  writing  for  the 
court,  stated:  "There  is  no  averment  in  the  indictment  that 
the  plaintiff  in  error  violated  that  prohibition."  Such  an 
averment  is  contained  in  the  information  now  before  the  court,, 
and  the  proof  of  the  case  clearly  shows  that  the  defendant  vio- 
lated in  that  regard. 

The  same  is  true  as  to  the  facts  charged  in  the  indictment 
and  the  proof  before  the  court  in  the  Buffum  case  (supra). 

Since  the  allegations  in  the  first  count  of  the  information  are 
deemed  sufficient  and  the  proof  in  the  case  has  sustained  the 
charge,  the  defendant  shall  be  adjudged  guilty  of  the  crime 
charged  in  the  first  count  of  the  information  herein  and  the 
judgment  of  this  court  shall  be  made  to  fit  the  allegations  and 
the  proof,  and  he  is,  accordingly,  fined  the  sum  of  twenty-five 
dollars,  and  in  default  of  payment  thereof,  the  defendant  shall 
l>e  committed  to  the  City  Prison  for  the  term  of  ten  days,  to- 
other with  such  forfeiture  of  his  certificate  as  is  made  and 
provided  for  in  such  case  by  the  statute. 

All  concur. 
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SUPREME 


COURT-SPECIAL 
COUNTY, 

May  12, 1915. 


TERM— EINOS 


THE  PEOPLE  V.  GEORGE  FRIEDMAN. 

(1.)    CEBTinCATE  OF  BEASOITABLE  DOUBT — DUTY  OP  JUDGE. 

A  judge  has  a  duty  to  discharge  not  alone  to  the  People,  but  to  the 
defendant  as  well.  His  duty  is  not  to  secure  a  conviction  but  to  as- 
sure both  People  and  defendant  that  justice  is  being  rightly  admin- 
istered. 

(2.)  Same. 

After  the  District  Attorney  had  cross  examined  the  prisoner, 
charged  with  grand  larceny  and  receiving  stolen  property,  at  great 
length,  the  Judge  interrupted  the  cross  examination  and  cross  ex- 
amined the  prisoner  for  twelve  pages  of  the  record,  to  show  that  he 
was  testifying  falsely.  Held,  that  a  certificate  of  reasonable  doubt 
should  be  granted  for  such  action  by  the  Judge. 

James  C.  Cropaeyy  District  Attorney  of  Kings  County,  in 
opposition. 

M.  Milton  GewertZy  for  defendant,  in  support  of  motion. 

Benedict,  J. : 

The  defendant  was  convicted  in  the  County  Court  of  Kings 
County  of  the  crime  of  petit  larceny  after  a  trial  upon  an  in- 
dictment which  in  the  first  count  charged  him  with  the  crime  of 
grand  larceny  and  in  the  second  count  with  the  crime  of  crim- 
inally receiving  stolen  property.  The  trial  judge  submitted 
to  the  jury  the  question  of  his  guilt  on  both  counts,  after  re- 
ducing the  grade  of  crime  in  the  first  count  to  petit  larceny; 
and  it  was  upon  this  charge  alone  that  the  jury  found  him 
guilty  accompanied  by  a  recommendation  to  clemency.      He 
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now  moves  for  a  certificate  of  reasonable  doubt,  specifying 
various  grounds  for  the  application. 

The  only  question  of  doubt  which  will  be  conddered  upon 
this  motion  arises  upon  the  action  of  the  Judge  presiding  at  the 
trial.  He  apparently — and  perhaps  justly — ^became,  during 
the  progress  of  the  trial,  convinced  that  the  defendant  who  was 
testifying  on  his  own  behalf  was  guilty  of  the  crime  charged 
against  him,  and  was  testifying  falsely ;  and  so,  after  the  Dis- 
trict Attorney  had  cross-examined  him  at  great  length,  the 
Judge  interrupted  the  cross-examination  and  took  it  upon  him- 
self to  cross-examine  the  defendant  further  for  nearly  twelve 
pages  of  the  record  in  an  apparent  endeavor  to  bring  out 
clearly  the  fact  that  the  defendant  was  testifying  falsely,  or, 
at  least,  that  the  story  uriiich  he  told  lacked  probability.  This 
practice  on  the  part  of  a  Judge  presiding  in  a  criminal  trial 
has  been  commented  on  adversely  in  several  cases.  See  People 
V.  Acardo,  140  App.  Div,  929;  Bolte  v.  3rd  Ave.  R,  R.  Co.,  88 
App.  Div.  284;  also  Note  in  6  A.  &  E.  Anno.  Cas.  477.  The 
worst  criminal  has  under  our  Anglo-Saxon  system  of  criminal 
jurisdiction  the  right  to  a  fair  and  impartial  trial  by  unprej- 
udiced triers,  and  he  cannot  have  such  a  trial  if  the  Judge  pre- 
siding does  not  hold  the  scales  of  justice  at  a  true  balance,  nor 
if  he  abdicates  his  high  function  as  Judge  and  becomes  the 
prosecutor  as  well.  An  atmosphere  of  prejudice  is  thereby 
created  against  which  almost  no  jury  is  proof,  and  no  such  at- 
mosphere should  surround  a  legal  trial.  The  Judge  has  a  duty 
to  discharge  not  alone  to  the  People  but  to  the  defendant  as 
welL  His  duty  is  not  to  secure  a  conviction  but  to  assure  both 
people  and  defendant  that  justice  is  being  rightly  administered. 
As  Justice  Miller  well  observed  in  the  Acardo  case,  "  As  a  gen- 
eral rule  it  is  better  to  allow  counsel  to  examine  witnesses  with- 
out interruption,  though  at  times,  in  the  interest  of  truth  and 
justice,  the  court  may  need  to  interrupt  for  the  purpose  of 
eliciting  some  relevant  facts.     But  the  interruptions  disclosed 
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by  this  record  could  have  had  no  such  purpose,  and  they  were 
so  highly  prejudicial  as  to  take  from  the  trial  even  the  sem- 
blance of  judicial  inquiry.  The  Court  of  Appeals  has  fre- 
quently admonished  prosecuting  officers  with  respect  to  un- 
fair conduct  on  their  part  in  the  trial  of  cases.  Such  conduct 
on  the  part  of  the  trial  judge  does  incalculably  more  harm,  be- 
cause it  carries  weight  with  the  jury,  who  might  perhaps  pay 
no  heed  to  improper  remarks  of  counsel." 

In  this  case  it  may  be  that  the  defendant  was  guilty  of  the 
crime  charged,  although  the  record  does  not  disclose  a  strong 
case  against  him  on  the  question  of  identification  by  the  witness 
Henrietta  McGurk ;  but,  for  the  reason  stated,  I  am  of  opinion 
that  a  certificate  of  reasonable  doubt  should  be  granted  by  this 
court. 

Motion  granted.    Bail  fixed  at  $760.00. 
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CITY  HAOISTRATE'S  COURT— NEW  TORE— THISD 

DISTRICT, 

May  1915. 
THE  PEOPLE  V.  DELIA  L.  GANS. 

RBB  judicata — FiBE  E80APBS  IN  TENEMENT  HOUSES. 

A  former  decision  as  to  fire  escapes  of  particular  property,  in  a 
criminal  court,  where  the  issues  of  law  and  fact  were  identical  and 
the  actions  between  the  same  parties  or  their  privies,  held  to  be 
res  judicata. 

Hon.  Frank  L.  Polk^  corporation  counsel  (John  P.  O^Brien 
and  J.  F.  SuUivan^  assistants) 9  for  the  People;  Joseph  Gans, 
Esq.j  for  defendant. 

Duel,  C.  M.-: 

Among  other  legal  anomalies  appearing  in  this  prosecution 
is  the  fact  that  by  substituting  the  attorney  appearing  for  the 
defense  as  party  defendant  he  could  interpose  a  plea  in  bar 
under  the  constitutional  guaranty  that  ^*no  person  shall  be 
twice  put  in  jeopardy  for  the  same  offense.** 

Another  is  the  defense  of  res  judicata  in  a  criminal  action; 
so  unusual  is  this  that  outside  of  former  jeopardy  a  some- 
what diligent  search  has  failed  to  disclose  a  single  precedent  or 
a  legal  text  writer  who  has  discussed  the  subject. 

If  that  defense  is  rejected  and  the  defendant  is  held  for  trial, 
the  committing  magistrate  practically  must  declare  to  the  trial 
court.  **  You  were  clearly  wrong  in  your  former  judgment 
and  I  am  sending  the  case  back  for  your  further  consideration." 
As  justification  for  doing  so,  I  am  reminded  by  the  prosecution 
that  I  recently  held  a  defendant  for  trial  for  a  tenement  house 
violation  in  which  the  ^^  objections  were  almost  identical  with 
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the  ones  "  presented  here,  and  the  defendant  was  convicted  and 
fined  in  Special  Sessions.  That  case  was  not  contested  in  the 
Magistrate's  Court  and  if  it  had  been  neither  the  magistrate 
nor  the  trial  court  could  have  been  embarrassed  because  the 
issue  was  not  identical,  the  parties  were  not  the  same,  and  the 
judgment  relied  on  now  would  not  have  been  admissible  evidence 
therein. 

The  judgment  relied  on  as  establishing  the  defense  of  rei 
judicata  in  this  case  was  clearly  admissible  because  the  issue  of 
law  and  fact  were  identical  and  the  actions  were  between  the 
same  parties  or  their  privies.  That  a  grantee  is  in  privity  with 
the  grantor  is  not  a  debatable  question. 

The  actions  were  in  the  name  of  the  People,  but  the  mach- 
inery of  justice  was  put  into  operation  by  different  tenement 
house  commissioners;  however,  the  commissioner  now  in  office 
is  in  privity  to  each  one  of  his  predecessors  in  the  same  office 
(28  Cyc,  1270). 

The  actions  concerned  the  same  tenement  house,  number  86 
Lewis  street,  a  five-story  structure  built  in  1892,  designed  for 
two  families  on  the  ground  floor  and  for  three  on  each  of  the 
other  floors.  Its  frontage  is  twenty  feet  on  a  lot  one  hundred 
feet  deep.  Fire-escapes  front  and  rear  were  provided,  which 
in  neither  action  was  challenged  by  the  department.  A  fire-es- 
cape was  provided  for  the  central  apartments,  which,  in  con- 
!  struction  and  capacity,  was  unobjectionable.    This  fire-escape 

i  I  I  leads  down  into  an  "  outer  court  **  a  trifle  larger  than  "  five 

feet  in  width  from  wall  to  wall "  in  each  direction.  It  has  a 
passageway  two  feet  wide  between  solid  walls  to  the  yard,  which 
made  the  court  a  **  yard  court.''  If  the  passageway  had  been 
to  the  street  it  would  have  been  a  "  street  court ''  (Ten.  H. 
Law,  sec.  2,  Definitions). 

This  passageway,  both  here  and  in  the  former  trial,  is  and 
was  the  single  **  bone  of  contention." 
'\  The  department  claims,  under  the  strict  letter  of  the  law. 
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that  such  passageway  should  be  at  least  five  feet  wide.  The 
law,  or  so  much  thereof  as  is  here  applicable,  reads : 

"  In  the  case  of  tenement  houses  erected  prior  to  April  10, 
1901,  fire-escapes  that  are  already  erected  shall  be  deemed 
sufficient  in  the  following  cases:     ♦     ♦     • 

2.  If  located  in  an  outer  court  at  a  point  not  more  than 
thirty  feet  from  the  outer  end  of  such  court,  and  provided  such 
court  is  not  less  than  five  feet  in  width  from  wall  to  wall  at  any 
}>oint  between  such  fire-escape  and  the  outer  end  of  said  court  '* 
(sec.  16,  subd.  3,  par.  2). 

To  make  this  passageway  conform  to  the  views  of  the  de- 
partment would  require  three  feet  to  be  cut  from  the  rear  apart- 
ments, which  was  what  defendant  Joseph  Cans  doubtless  had 
in  mind  in  1910  when,  then  testifying  at  the  trial,  he  said:  "  It 
would  be  impossible  to  improve  the  conditions  without  tearing 
down  the  building." 

There  is  no  contention  that  this  passageway  of  two  feet  is 
not  fully  equal  to  the  descending  capacity  of  a  fire-escape  the 
balcony  openings  of  which  are  "  twenty-one  by  twenty-eight 
inches.'*  It  is  common  knowledge  that  persons  can  flee  to 
safety  through  such  a  passageway  much  more  rapidly  than  they 
can  descend  the  fire-escape.  But  the  exit  facilities  from  this 
particular  court  were  not  confined  to  the  passageway.  There 
was  another  exit  two  and  one-half  feet  wide  to  the  adjoining 
premises. 

It  is  easy  to  conceive  of  this  particular  "  court "  as  being 
both  a  "  yard  "  and  a  "  street "  court,  which  it  would  be  if  it 
also  had  a  similar  passageway  to  the  street.  As  thus  con- 
structed the  exit  capacity  of  the  "  court "  would  be  much  en- 
larged and  would  be  more  than  double  the  descending  capacity 
of  the  fire-escape.  Nevertheless,  such  a  "  court,"  under  the 
contention  of  the  commissioner,  would  be  in  violation  of  the 
provisions  in  question  because  one  or  the  other  of  the  passage- 
ways did  not  measure  at  least  five  feet  wide. 
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Thus  it  is  seen  that  the  contention  of  the  department  rests 
upon  the  conception  that  the  Legislature  was  deliberately  un- 
economical and  extravagant.  If  there  be  another  construction 
open  to  the  court  which  will  accomplish  equally  good  results 
and  without  extravagant  waste  or  injustice,  that  construction 
may  be  adopted  (Hyatt  v.  Taylor,  42  N.  Y.,  268;  Smith  v. 
People,  47  N.  Y.,  880). 

It  is  quite  probable,  therefore,  that  the  trial  court  came  to 
the  conclusion  that  the  word  "  court  was  used  by  the  Legis- 
lature in  its  lexicographic  meaning :  **  An  inclosed  space  con- 
nected with  a  building  or  buildings  of  any  kind,  and  senring 
property  for  their  particular  uses  or  service"  (Century  1). 
In  that  view  the  "  outer  end  for  the  "  court "  would  be  the 
opening  end  of  the  passageway.  It  is  apparent  that  as  to  an 
"  inner  court  "  the  word  was  used  as  above  defined. 

Did  the  Legislature  intend  that  buildings  complying  with  the 
law  when  erected  must  be  torn  down  and  rebuilt  because  for- 
sooth they  did  not  comply  exactly  with  the  literal  requirements 
of  the  new  law? 

The  foregoing  observations  are  not  intended  as  the  actual 
reasons  operating  on  the  mind  of  the  trial  court,  nor  are  they 
intended  to  express  my  construction  of  the  statute  in  question 
if  the  case  were  before  me  as  a  new  problem,  but  they  are  pre- 
sented to  show  the  two-sided  character  of  the  issue  before 
the  trial  court.  They  are  also  presented  so  as  to  narrow  the 
actual  issue  in  each  case  to  the  smallest  limits.  The  judg- 
ment of  1910  was  wholly  based  upon  the  associative  relation- 
ship of  the  passageway  and  outer  court,  and  the  decision  was 
against  the  contention  of  the  department. 

Is  that  judgment  binding  upon  the  present  tenement  house 
commissioner  as  against  this  defendant  ?  Is  it  binding  upon  all 
successors  in  office  as  against  persons  in  succession  to  Joseph 
Gans,  the  owner  in  1910  and  the  defendant  then  prosecuted? 
Is  it  binding  upon  a  committing  magistrate  whose  limited  prov- 
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ince  18  to  determine  whether  a  crime  has  been  committed  and 
sufficient  cause  to  believe  the  defendant  in  the  case  before  him  is 
guilty  thereof? 

If  Joseph  Gans  had  remained  in  ownership  no  crime  could 
have  been  committed,  because  as  to  him  the  conditions  were  en- 
tirely legal  under  the  constitution  by  the  final  judgment  of  a 
competent  court.  Did  not  the  power  therefore  rest  in  him 
to  convey  all  his  right,  title  and  interest  in  and  to  the  premises 
in  question?  In  other  words,  were  not  the  former  criminal 
proceedings  which  fixed  the  status  of  that  particular  prop- 
erty quasi  in  rem  (28  Cyc.  1440,  E.)  and  universally  binding? 

Is  the  defense  of  res  judicata  in  a  criminal  action  irrational 
and  erratic  because,  forsooth,  no  decision  to  sustain  it  and  no 
legal  text  writer  to  discuss  it  can  be  found? 

These  are  some  of  the  perplexing  questions  arising  out  of 
the  anomalous  facts  presented  by  this  prosecution. 

In  answer  thereto  I  find  that  all  of  the  requisites  and  all  of 
the  legal  principles  and  economies  for  sustaining  the  doctrine 
of  res  judicata  in  civil  cases  are  present  in  this  criminal  action, 
and  I  am  unable  to  offset  them  by  substantial  reasons. 

It  necessarily  follows  that  the  defendant  should  be  discharged. 


Digitized  by  VjOOQIC 


184 


NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIIL 


iffi'i 


SUPREHE  COUBT— APP.  DIVISION— SECOND  DE- 

PARTBIENT, 

May  1915. 


THE  PEOPLE  APPELLANT  v.  FRANK  SCHWARTZ. 

Bail — ^Reihssion  of  fobfeitubb  of  cbiminal  bail  ui^debtakh^o. 

Defendant  gave  an  undertaking  in  bail  and  his  principal  defaulted 
within  a  few  days  and  was  never  produced.  Judgment  for  $300  was 
later  entered  but  was  reduced  on  application  to  county  court  to  $150, 
although  defendant  was  not  in  distress.  Held,  that  the  order  reducing 
the  judgment  be  vacated  and  it  be  reinstated  for  balance  of  $150. 

Present:  Jenks,  P.  J.;  Thomas,  Stapleton  and  Rich,  JJ. 

Appeal  by  the  People  of  the  State  of  New  York  from  an  order 
of  the  County  Court  of  Kings  County,  entered  in  the  office  of 
the  clerk  of  said  county  on  the  19th  day  of  January,  1915 ;  also 
from  an  order  of  said  court,  entered  in  said  office  on  the  2d 
day  of  February,  1915,  denying  a  motion  to  resettle  the  first 
mentioned  order. 

Harry  G.  Anderson^  Assistant  District  Attorney^  (JaTnes  C. 
Cropsey,  District  Attorney,  and  Hersey  Egginton,  Assistant 
District  Attorney y  with  him  on  the  brief),  for  the  appellant; 
Matthew  W.  Carmel  {Ruftbs  L.  Perry  with  him  on  the  brief) 
for  the  respondent. 


I 

i  'i> 

J     ' 


Pek  Curiam.: 

The  defendant  gave  an  undertaking  in  bail  and  his  principal 
defaulted  within  a  few  days.  The  defendant  was  not  proceeded 
against  until  1909,  when  judgment  was  entered  upon  his  de- 
fault in  an  action  brought  against  him.    Upon  application  to 
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the  County  Court  the  judgment  was  reduced  from  $800  to 
$150,  which  was  paid  forthwith.    The  People  appeal. 

The  defendant  never  produed  the  accused,  and  did  not  show 
that  discharge  of  liability  would  result  in  destitution  in  his 
family,  deprivation  of  their  support  and  education  and  de- 
privation of  his  creditors  (People  v.  Heit,  162  App.  Div.  179 
see  also  Matter  of  Pellegrino,  162  App.  Div.  482,  aflPd  207 
N.  Y.  770).  The  margin  between  the  present  condition  of  the 
defendant  and  that  required  by  the  rule  indicated  in  People  v. 
Heit  (supra)  is  not  so  narrow  as  to  be  measured,  so  to  speak, 
by  $160.  The  condition  of  the  defendant,  as  revealed  by  his 
examination  in  supplemental  proceedings,  justifies  a  more  opti- 
mistic view  than  that  taken  by  him,  and  does  not  justify  his 
conclusion  that  the  pajnocient  of  the  $800  would  "  practically 
pauperize  "  the  defendant.  He  keeps  a  shop  for  the  sale  of 
liquor  at  retail.  He  is  possessed  of  real  estate,  although  it  is 
true  that  it  is  incumbered.  But  his  debts  amounted  to  less  than 
$450,  exclusive  of  a  payment  due  the  brewery  of  $900  and  of 
$3,000  which  he  owes  to  his  wife  on  a  debt  of  twelve  years' 
standing.  Within  sixty  days  of  his  examination  he  had  paid 
out  upon  two  notes  and  for  beer,  ale  and  milk,  $646. 

In  passing  upon  such  application  the  court  should  remember 
that  there  is  a  principle  involved  beyond  that  of  clemency  to 
the  bondsman.  Justice  may  be  defeated  by  the  escape  of  the 
principal,  and  if  it  is  clearly  understood  that  the  bondsman 
will  be  held  rigidly  accountable  for  the  escape  the  administra- 
tion of  the  criminal  law  will  be  promoted. 

The  order  of  the  County  Court  of  Kings  County  is  reversed 
and  the  judgment  is  reinstated.  Due  credit  should  be  given 
for  the  payment  of  the  $160  as  on  account  of  the  judgment. 
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COURT  OF  APPEALS, 
May  25,  1915. 

THE  PEOPLE  ex  rel.   CHARLES   BULLOCK  v.   JOHN 
HAYES,  AS  WARDEN. 

(215  N.Y.  172.) 

(1.)  Habeas    oobfus — ^Relatob    entitled    to    have    questioit    ab    to 
jeopabdt  a  second  time,  detebmined  upon. 

Where  on  the  trial  of  an  indictment  for  manslaughter  the  jury  dis- 
agrees and  subsequently  the  defendant  is  indicted  for  murder  in  the 
first  degree  because  of  the  same  homicide  and  taken  into  custody,  he 
is  entitled  to  have  decided  in  habeas  corpus  proceedings  the  question 
whether  he  would  be  placed  in  jeopardy  a  second  time  if  tried  under 
the  second  indictment. 

(2.)  Same. 

The  relator  was  not,  however,  so  placed  in  jeopardy  by  reason  of  his 
trial  upon  the  first  indictment  for  manslaughter,  resulting  in  a  dis- 
agreement and  necessary  discharge  of  the  jury,  that  such  trial  is  a 
bar  to  his  trial  under  the  new  indictment. 

People  ex  rel.  Bullock  v.  Hayes,  32  N.  Y.  Grim.  Rep.  180,  affirmed. 

r 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  6,  1916,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  corpus  and  remanding  the  relateor  to 
custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  H.  Elder  and  Otho  S.  Bowling  for  appellant. 


1 1  ;  By  reason  of  the  proceedings  had  under  the  indictment  if  op 

manslaughter  relator  was  put  in  jeopardy  for  the   offense 
charged  in  the  murder  indictment.     Therefore,  a  trial  under 
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the  latter  indictment  would  be  in  violation  of  the  Constitution. 
(N.  Y.  Const,  art.  1,  §  6;  People  ex  rel.  Stabile  v.  Warden,  202 
N.  Y.  188;  People  v.  Pahner,  109  N.  Y.  418;  Conner  v.  Clair, 
7  Allen,  626;  People  v.  Hughes,  41  Cal.  284;  Barron  v.  Balti- 
more, 7  Pet.  248.)  Habeas  corpus  is  relator's  proper  remedy. 
(People  ex  rel.  Stabile  v.  Warden,  202  N.  Y.  188;  189  App. 
Div.  488;  Hans  v.  Nielson,  181  U.  S.  176.) 

James  C.  Cropsey^  District  Attorney  (Hersey  Eggington 
and  Harry  G.  Anderson  of  counsel),  for  respondent. 

The  petitioner  was  not  placed  in  jeopardy  by  reason  of  his 
trial  upon  the  indictment  for  manslaughter  followed  by  the  dis- 
agreement and  lawful  or  necessary  discharge  of  the  jury. 
(People  ex  rel.  Stabile  v.  Warden,  202  N.  Y.  188;  People  v. 
McGrath,  202  N.  Y.  446;  People  v.  Smith,  172  N.  Y.  210; 
United  States  v.  Perez,  9  Wheat,  679;  People  v.  Goodwin,  18 
Johns.  187;  People  v.  Olcott,  2  Johns.  Cas.  801;  People  v. 
Reagle,  60  Barb.  627 ;  People  v.  Green,  18  Wend.  66 ;  Dreyer  v. 
Illinois,  187  U.  S.  71 ;  People  v.  Pahner,  109  N.  Y.  418.)  The 
question  of  former  jeopardy  is  an  issue,  like  that  of  innocence 
or  guilt,  arising  upon  the  indictment,  which  issue  must  be  dis- 
posed of  in  the  trial  court  upon  a  common-law  trial  of  all  the 
issues,  under  a  defendant's  appropriate  pleas.  That  question 
cannot  be  determined  in  another  court,  in  which  the  indictment 
has  not  been  found  and  is  not  pending,  in  the  purely  collateral 
proceeding  of  habeas  corpus.  (People  ex  rel  Danziger  v.  P.  E. 
House  of  Mercy,  128  N.  Y.  180;  People  ex  rel.  Van  Riper  v.  N. 
Y.  C.  Protectory,  106  N.  Y.  604 ;  People  ex  rel.  Smith  v.  Van  de 
Carr,  86  App.  Div.  9;  People  ex  rel.  Moore  v.  Holmes,  161  App. 
Div.  267;  People  v.  Bradner,  107  N.  Y.  1;  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y.  288,  292;  People  v. 
Rosenthal,  197  N.  Y.  894 ;  People  v.  Fisher,  14  Wend.  9 ;  People 
V.  Bissert,  71  App.  Div.  118 ;  172  N.  Y.  648 ;  People  v.  Glen,  178 
N.  Y.  896;  People  v.  Sexton,  187  N.  Y.  496.) 
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Per  Curiam  : 

The  relator  killed  his  wife  and  was  indicted  for  manslaugh- 
ter. On  the  trial  under  this  indictment  the  jury  disagreed. 
Subsequently  he  was  indicted  for  murder  in  the  first  degree  be- 
cause of  the  same  homicide  and  taken  into  custody.  This  writ 
was  then  sued  out  on  the  ground  that  the  trial  under  the  in- 
dictment for  manslaughter  placed  him  in  jeopardy  and  that, 
therefore,  he  could  not  be  tried  on  the  present  indictment, 
which  has  superseded  the  former  one,  without  being  placed  in 
jeopardy  a  second  time. 

On  the  appeal  two  questions  were  presented.  The  first  one 
was  the  one  just  suggested  whether  the  trial  under  the  first  in- 
dictment amounted  to  so  placing  the  relator  in  jeopardy  that  he 
could  not  be  tried  again  under  the  present  indictment  based  on 
the  same  offense.  The  second  question  was  whether  the  first 
question  could  be  raised  in  proceedings  on  habeas  corpus. 

We  think  that  the  relator  was  entitled  to  have  decided  in 
habeas  corpus  proceedings  the  question  whether  he  would  be 
placed  in  jeopardy  a  second  time  if  tried  under  the  second  in- 
dictment charging  him  with  murder.  (People  ex  rel.  Stabile  v. 
Warden,  ete.,  202  N.  Y.  188,  26  N.  Y.  Crim.  108.) 

We  do  not  think,  however,  that  the  relator  was  so  placed  in 
jeopardy  by  treason  of  his  trial  upon  the  first  indictment  for 
manslaughter  and  which  resulted  in  a  disagreement  and  neces- 
sary discharge  of  the  jury,  that  such  trial  is  a  bar  to  his  trial 
under  the  present  indictment. 

In  accordance  with  these  views  the  order  appealed  from 
should  be  affirmed. 

HiscocK,  Collin,  Cuddeback,  Hogan,  Cardozo  and  Sea- 
bury,  JJ.,  concur;  Willard  Barrlett,  Ch.  J.,  absent. 

Order  afiirmed. 
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SUPREME  COURT— APP.  DIVISION— FOURTH  DE- 

PARTHENT, 

May  12, 1915. 
THE  PEOPLE  V.  JACOB  MARKUS. 

(168  App.  Div.  184.) 

Recetvino  stolen  pbopbbtt — Evidence — ^Accomplices — Cobbobobation — 
Knowledge  bt  fubohaseb  that  pbopebty  had  been  stolen. 

Where,  upon  the  prosecution  of  a  defendant  for  the  crime  of  receiv- 
ing stolen  property,  knowing  it  to  have  been  stolen,  the  fact  of  the  de- 
fendant's purchase  of  the  property  from  the  persons  who  received  it 
from  the  thieves  was  admitted,  and  the  only  direct  testimony  as  to 
knowledge  by  the  defendant  that  the  property  had  been  stolen  was 
given  by  accomplices  for  the  arrest  of  whom  warrants  had  been  issued, 
but  not  executed,  evidence  of  a  truckman  who  took  the  property  to  the 
freight  house  and  of  a  freight  clerk  to  the  effect  that  there  was  nothing 
to  indicate  that  the  transaction  was  other  than  an  ordinary  shipment 
by  the  owner,  does  not  sufficiently  corroborate  the  testimony  of  the 
accomplices  so  as  to  justify  a  finding  of  guilty  knowledge  by  the  de- 
fendant. 

Kbttsb,  p.  J.,  and-RoBSON,  J.,  dissented. 


Appeal  by  the  defendant,  Jacob  Markus,  from  a  judgment 
of  the  County  Court  of  Genesee  county,  rendered  against  him 
on  the  8d  day  of  July,  1714,  convicting  him  of  the  crime  of 
receiving  stolen  property,  and  also  from  an  order  entered  in 
the  office  of  the  clerk  of  said  county  on  the  6th  day  of  July, 
1914,  denying  his  motion  for  a  new  trial. 

George  Y.  Webster  [LouU  E.  Fuller  of  counsel],  for  the 
ap]>ellant. 

William  H.  Coon,  District  Attorney,  for  the  respondent. 
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Peb  Curiam  : 

We  are  not  satisfied  that  defendant's  conviction  of  the  crime 
of  receiving  stolen  property,  knowing  it  to  have  been  stolen, 
should  stand.  Of  the  fact  of  defendant's  purchase  of  the  stolen 
property  from  Goldberg  and  Kramer,  who  received  it  from  the 
thieves,  there  was  no  question  or  dispute.  He  freely  admitted 
it  at  the  time  of  his  arrest  and  testified  fully  as  to  the  circum- 
stances of  the  purchase  at  the  trial.  The  vital  question  for 
the  jury  was  whether  he  had  guilty  knowledge  that  the  prop- 
erty had  been  stolen.  The  only  direct  testimony  that  he  had 
was  given  by  witnesses  who  were  held  by  the  trial  court  to  be 
accomplices.  No  conviction  could  be  based  on  their  testimony 
unless  "  corroborated  by  such  other  evidence  as  tends  to  con- 
nect the  defendant  with  the  commission  of  the  crime."  (Code 
ij  I  Crim.  Proc.  §  899.)    The  accomplices  were  not  prosecuted,  but 

warrants  for  their  arrest,  or  of  the  principal  ones,  were  in  the 
sherilPs  hands,  but,  by  direction  of  the  district  attorney,  were 
not  executed  pending  the  trial  of  this  case.  They  were  thus 
strongly  tempted  to  try  to  earn  immunity  from  prosecution  for 
themselves  by  assisting  to  convict  the  defendant. 

Two  witnesses,  not  accomplices,  one  th^  truckman  who  took 
the  goods  in  boxes  to  the  freight  house  for  shipment  after 
defendant  had  bought  them,  defendant  riding  with  him  on  the 
dray,  and  one  the  railroad  freight  clerk,  with  whom  defendant 
transacted  the  business  of  marking  and  shipping  the  boxes, 
testified  to  these  transactions.  Their  testimony  showed  that 
this  was  all  done  publicly  in  the  daytime,  with  no  circumstance 
to  indicate  that  a  shipment  was  being  made  of  stolen  goods  or 
that  the  transaction  was  other  than  the  ordinary  shipment  of 
goods  by  the  owner.  The  defendant  as  a  witness  fully  cor- 
roborated these  two  witnesses  in  all  material  parts  of  their 
testimony.  Nevertheless,  the  learned  county  judge  instructed 
the  jury  that  they  might  find  the  necessary  corroboration  of 
the  testimony  of  the  accomplices  in  the  testimony  of  these  two 
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witnesses.  He  said :  "  As  a  corroboration,  you  have  the  evi- 
dence of  Trietley,  the  truckman  who  took  the  goods  from 
Kramer's  house  to  the  station  here,  with  Markus  on  the  truck ; 
and  the  testimony  of  Passage,  the  clerk  at  the  freight  house, 
who  saw  Markus  there  when  he  came  with  the  goods  to  ship 
them.  This  evidence  you  will  see,  if  you  believe  it,  tends  to 
connect  the  defendant  with  the  crime." 

As  the  fact  that  the  defendant  had  bought  these  goods  of 
Goldberg  and  Kramer,  and  had  shipped  them  at  the  time  and 
in  the  manner  described  by  these  two  witnesses  was  not  at  all 
disputed  in  the  case,  but  had  been  testified  to  by  defendant 
himself  as  a  witness,  and  as  defendant's  only  ground  of  defense 
was  that  he  bought  the  goods  in  good  faith  in  the  usual  course 
of  his  business  as  a  dealer  in  odd  lots,  remnant^,  etc.,  with  no 
knowledge  or  suspicion  that  they  were  stolen  goods,  we  think 
the  jury  may  have  been  misled,  by  the  part  of  the  charge  quoted, 
to  believe  that  they  were  justified  in  finding  from  the  circum- 
stances of  the  shipment  of  the  goods  by  defendant  alone  suf- 
cient  corroboration  of  the  testimony  of  the  accomplices  that 
defendant  had  guilty  knowledge  that  the  goods  were  stolen, 
and  thus  that  the  shipment  alone  was  sufficient  to  connect  him 
with  the  crime. 

There  was  other  testimony  which  the  jury  were  properly  in- 
structed they  might  find  tended  to  corroborate  that  of  the 
accomplices,  but  its  probative  value  in  that  direction  was  not 
so  great  as  to  justify  us  in  concluding  that  the  jury  did  not 
find  the  necessary  corroborating  testimony  in  the  circumstances 
of  the  shipment  alone. 

We  are  of  opinion  that  the  circumstances  of  the  shipment  of 
the  goods  do  not  in  or  of  themselves  afford  sufficient  corrobo- 
ration of  the  testimony  of  the  accomplices  to  justify  a  finding 
of  guilty  knowledge  by  defendant  that  he  was  purchasing 
stolen  goods. 
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In  view  of  defendant's  previous  good  character,  we  think 
the  ends  of  justice  will  be  promoted  by  another  trial. 

The  judgment  of  conviction  and  the  order  should  be  re- 
versed, and  A  new  trial  ordered 

All  concurred,  except  Keuse,  P.  J.,  and  Robson,  J.,  who 
dissented. 

Judgment  of  conviction  and  order  reversed,  and  new  trial 
granted. 
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COURT  OF  APPEALS, 
May  11,  1915. 

THE  PEOPLE  ex  rel.  KENNEDY  v.     FREDERICK  W. 
BECKER,  AS  SHERIFF. 

(215  N.  Y.  42.) 

(1.)  Indians* — When  subject  to  jurisdiction  of  state  courts. 

An  Indian  violating  police  regulations  of  the  state  may  be  arrested 
and  subjected  to  the  jurisdiction  of  the  state  courts,  where  both  the 
violation  and  the  arrest  occur  outside  of  any  reservation. 

(2.)  Same — Reservation  op  fishing  rights  upon  lands  ceded  by  seneca 
tribe  of  indians  does  not  give  members  of  tribe  ant  right  to  fish 
superior  to  regulations  imposed  by  state  for  preservation  of  fish 
for  all  of  its  inhabitants. 

A  reservation  by  treaty  of  fishing  rights  upon  lands  ceded  by  the 
Seneca  Tribe  of  Indians  did  not  secure  to  its  members  a  right  to  fish 
on  the  territory  covered  thereby  which  was  superior  to  any  police 
power  and  regulation  which  the  state  could  exercise  against  all  other 
persons.  The  treaty  secures  them  from  being  excluded  from  the  stream 
for  fishing  purposes  and  gives  them  a  right  or  easement  to  go  there  as 
against  their  grantee  or  other  persons.  But  this  right  is  subject  to 
such  regulation  as  the  state  deems  to  be  necessary  for  the  advantage 
of  all  of  its  inhabitants  in  preserving  game  and  fish. 

People  ex  rel.  Kennedy  v.  Becker,  165  App.  Div.  881,  affirmed. 

Appeai.  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  9,  1915,  which  reversed  an  order  of  Special  Term 
sustaining  a  writ  of  habeas  corpus  and  discharging  the  pris- 
oners represented  by  the  relator  from  custody  and  remanded 
said  prisoners  to  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


See  Note,  Indians,  Vol.  30,  p.  327. 
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George  P.  Decker  and  Charles  Van  Voorhis  for  appellant. 

To  hunt  and  fish  without  interference  on  these  lands  ceded 
qualifiedly  to  Morris  was  a  right  as  fully  secured  as  was  ex- 
clusive enjojnnent  of  the  several  parcels  on  which  the  Senecas 
expected  to  dwell.  (Worcester  v.  State  of  (Jeorgia,  6  Pet, 
515;  Jones  v.  Meehan,  176  U,  S.  1 ;  Northern  Pacific  R.  R. 
Co.  V.  U.  S.,  227  U.  S.  855;  U.  S.  v.  Winans,  198  U.  S.  871 ; 
Dick  V.  United  States,  208  U.  S.  840;  Holden  v.  Joy,  17  Wall. 
244;  United  States  v.  Winans,  78  Fed.  Rep.  72;  Matter  of 
Blackbird,  109  Fed.  Rep.  189;  Seneca  Nation  v.  Appleby,  196 
N.  Y.  828;  United  States  v.  Pelican,  282  U.  S.  442.)  The 
New  York  legislature  had  no  power  to  coerce  tribal  Seneca& 
in  enjojnnent  of  their  tribal  rights  even  if  the  State  Conserva- 
tion Law  assumed  that  power.  (United  States  v.  Kagama^ 
118  U.  S.  884;  People  ex  rel.  Cusick  v.  Daly,  212  N.  Y.  183; 
State  V.  Campbell,  68  Minn.  854;  Matter  of  Blackbird,  10^ 
Fed.  Rep.  189.) 

E.  E,  Woodbury,  Attorney-General  (Blaine  F.  Sturgis  and 
A.  F,  Jenks  of  counsel),  for  the  People,  respondent. 

The  provisions  of  the  Conservation  Law  must  be  observed  by 
and  enforced  against  Seneca  Indians  on  the  Cattaraugus  Res- 
ervation who  violate  its  provisions.  (People  v.  Pierce,  18 
Misc.  Rep.  83 ;  Cayuga  Nation  v.  State,  99  N.  Y.  235 ;  Seneca 
Nation  v.  Christie,  126  N.  Y.  122;  Jemison  v.  Bell  Tel.  Co., 
186  N.  Y.  493;  Hatch  v.  Luckman,  155  App.  Div.  765;  Silver 
Heels  V.  Maybee,  82  Misc.  Rep.  48 ;  George  v.  Pierce,  85  Misc» 
Rep.  105.) 

Wesley  C.  Dudley,  District  Attorney  {Herbert  R.  Lee  of 
counsel),  for  the  sheriff  of  Erie  county,  respondent. 

The  jurisdiction  assumed  by  the  justice  of  the  peace  in  the 
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case  of  the  relators  was  in  all  respects  proper,  lawful  and 
in  accordance  with  authority.  (People  v.  Pierce,  18  Misc.  Rep. 
98.)  The  Indians  having  parted  with  their  right  of  occupancy 
and  with  all  their  interest  in  the  lands  in  question,  the  privilege 
of  hunting  and  fishing  thereon  is  subject  to  legislation  by  the 
state.  (Ward  v.  Race  Horse,  168  U.  S.  504.)  The  state 
through  its  police  power  has  an  absolute  right  to  regulate 
hunting  and  fishing  by  Indians.  (Greer  v.  Connecticut,  161  U. 
S.  519;  Jemison  v.  Bell  Tel.  Co.,  186  N,  Y.  498;  People  ex  rel. 
Cusick  V.  Daly,  212  N,  Y.  188.) 

HiscocK,  J. : 

By  the  treaty  of  "  Big  Tree  "  in  1797,  the  Seneca  Nation 
of  Indians  ceded  to  Robert  Morris  their  title  to  certain  lands 
bounded  on  the  south  by  Eighteen  Mile  creek,  near  Buffalo. 
Subsequently  they  ceded  to  other  grantees  their  title  to  lands 
bounded  on  the  north  by  said  creek  and  lying  opposite  to  those 
first  mentioned.  The  first  treaty  contained  a  provision  "  except- 
ing and  reserving  to  them,  the  said  party  of  the  first  part  (the 
Seneca  Nation)  and  their  heirs  the  privilege  of  fishing  and 
hunting  on  the  said  tract  of  land  hereby  intended  to  be  con- 
veyed-'* 

Certain  members  of  the  Seneca  tribe  were  arrested  for  taking 
fish  at  a  certain  point  in  Eighteen  Mile  creek,  assumed  to  be 
covered  by  the  reservation  of  fishing  rights  above  set  forth, 
in  a  manner  and  at  a  time  prohibited  by  section  176  of  the  Con- 
.  servation  Law.  (L.  1911,  ch.  647,  as  amended.)  On  being 
arraigned  before  a  justice  of  the  peace  they  pleaded  not  guilty^ 
and  pending  an  adjournment  granted  at  their  request  were 
committed  to  the  custody  of  the  defendant  sheriff,  from  which 
the  attempt  was  made  to  release  them  by  this  writ  sued  out  in 
their  behalf  by  the  relator.  It  is  to  be  noted  that  neither  the 
alleged  offense  nor  the  arrest  took  place  on  any  Indian  reserva- 
tion.    Both  occurred  on  lands  in  which  the  Seneca  Nation  and 
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the  individual  offenders  had  no  claim  or  right  outside  of  those 
possessed  by  any  individual  and  those  especially  secured  by  the 
reservation  which  has  been  quoted. 

Under  these  circumstances  it  appears  that  only  two  com- 
paratively simple  questions  are  involved  in  the  disposition  of 
this  appeal.  The  first  one  is  whether  said  reservation  of  fishing 
rights  secured  to  the  Seneca  Nation  and  its  members  a  right 
to  fish  on  the  territory  covered  thereby  which  was  superior  to 
any  police  power  and  regulation  which  the  state  could  exercise 
against  all  other  persons.  The  second  is  whether  members  of 
said  nation  if  offending  the  police  laws  of  the  state  in  the  respect 
indicated  could  be  arrested  while  off  the  reservation  and  sub- 
jected to  punishment  by  courts  of  the  state.  It  seems  to  me 
that  the  first  of  these  questions  must  be  answered  in  the  negative 
and  the  second  one  in  the  affirmative. 

As  has  been  said,  this  case  does  not  deal  with  the  rights  of 
Indians  on  a  reservation  set  apart  for  their  use.  It  deals  with 
the  interpretation  of  a  provision  reserving  to  them  the  right  in 
common  with  other  people  to  take  fish  on  territory  which  had 
been  ceded  away,  and  which  does  not  purport  to  secure  to  them 
an  exclusive  and  special  privilege,  but  simply  one  which  might 
be  enjoyed  by  them  in  common  with  other  people.  The  right  of 
the  state  to  enact  police  legislation  for  the  preservation  of 
game  and  fish  is  so  well  recognized  and  has  been  so  widely 
exercised  that  there  is  no  need  to  spend  any  time  in  demonstrat- 
ing or  justifying  its  existence.  Beyond  any  question  it  can 
exercise  this  power  as  against  other  people  who  enjoy  in  com- 
mon with  the  Seneca  Indians  the  right  to  fish  in  Eighteen  Mile 
creek.  It  seems  to  me  that  it  would  be  an  unusual  and  unreason- 
able interpretation  of  this  reservation  to  hold  that  it  relieved 
the  Indians  from  all  of  these  regulations  which  are  applicable 
to  such  other  members  of  the  community.  The  interpretation 
that  their  rights  are  subject  to  the  same  regulation  as  would 
be  applied  to  others  seems  much  more  reasonable  and  it  does  not 
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by  any  means  result  in  emasculating  the  reservation  which  was 
placed  in  their  treaty.  Except  for  such  reservation  they  might 
be  and  very  likely  would  be  excluded  from  going  upon  the  stream 
at  all  for  fishing  purposes.  The  reservation  secures  them 
against  any  such  result  as  this  and  gives  them  a  right  or  ease- 
ment to  go  there  as  against  their  grantee  and  any  other  persons. 
This  fundamental  right  will  not  be  destroyed.  It  will  simply 
be  subjected  to  such  regulation  as  the  state  deems  to  be  neces- 
sary for  the  advantage  of  all  of  its  inhabitants  in  preserving 
game  and  fish. 

This  construction  is  in  accordance  with  what  was  said  in 
United  States  v.  Winans  (198  U.  S.  871,  884).  There  by 
treaty  the  right  had  been  reserved  to  certain  Indians  of  **  tak- 
ing fish  at  all  usual  and  accustomed  places  in  common  with  the 
citizens  of  the  Territory  of  Washington."  The  state  of  Wash- 
ington granted  the  right  to  use  fishing  wheels  which  practically 
excluded  the  Indians  from  fishing  at  all  at  certain  points,  and 
the  question  was  whether  the  state  might  do  this.  It  was  held 
that  it  might  not;  that  such  a  course  would  practically  ex- 
clude the  Indians  from  their  right  of  taking  fish.  But  it  was 
said  that  the  rights  thus  secured  to  the  Indians  of  "  taking  fish 
at  all  usual  and  accustomed  places  "  did  not  ^^  restrain  the 
state  unreasonably,  if  at  all,  in  the  regulation  of  the  right.  It 
only  fixes  in  the  land  such  easements  as  enables  the  right  to  be 
exercised.*' 

So  far  as  concerns  the  answer  to  the  second  question  above 
stated  it  seems  clear  that  an  Indian  violating  police  regulations 
of  the  state  certainly  may  be  arrested  and  subjected  to  the 
jurisdiction  of  the  state  courts  where  both  the  violation  and  the 
arrest  occur  outside  of  any  reservation.  (Ward  v.  Race  Horse, 
163  U.  S.  504.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Webneb,  Chase,  Collin,  Hogan,  Milleb  and  Cardozo, 
JJ.,  concur. 

Order  affirmed. 


Digitized  by  VjOOQIC 


198 


NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIU. 


COURT  OF  APPEALS, 
May  14,  1915. 

THE  PEOPLE  V.  ERVING  W.  DWYER. 

(215  N.  Y.  46.) 

(1.)  Statutes — ^Repeal  of,  by  implication  not  favobxd  by  law. 

Repeal  of  a  statute  by  implication  is  not  favored,  and  a  statute  will 
not  be  deemed  to  have  been  repealed  by  a  later  statute  if  the  two  are 
not  clearly  repugnant,  unless  the  intent  so  to  do  is  clearly  indicated. 

(2.)  Same — When  courts  will  sustain  two  statutes  even  though 
.they  coveb  substantially  the  same  offense. 

Penal  statutes  even  though  they  cover  substantially  the  same 
oflfenses  may  stand  together.  (Penal  Law,  §  1938.)  Where,  as  in 
section  2500  of  the  Penal  Law,  the  legislature  has  said  that  no  provi- 
sion of  a  particular  act  shall  be  deemed  repealed,  altered  or  amended 
by  the  passage  of  any  subsequent  statute  inconsistent  therewith,  un- 
less such  statute  shall  explicitly  refer  thereto  and  directly  repeal, 
alter  or  amend  the  same,  the  courts  will  not  eonstrue  a  subsequent 
statute  as  repealing,  altering  or  amending  such  former  statute  unless 
the  intent  so  to  do  is  clear  and  unmistakable. 

People  V.  Dwyer,  31  N.  Y.  Crim.  62,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  6,  1914,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  county  of  New  York 
rendered  upon  a  verdict  convicting  the  defendants  of  the  crime 
of  conspiring  to  commit  acts  injurious  to  trade  and  commerce. 

The  indictment  charges  in  terms  a  violation  of  section  580 
of  the  Penal  Law  in  that  the  defendants  and  certain  other  per- 
sons "  did  conspire,  combine,  confederate  and  agree  together, 
between  and  among  themselves,  ♦  ♦  ♦  unlawfully  to  control 
and  monopolize,  in  the  city  and  county  of  New  York,  the  sale 
of  live  poultry  at  wholesale,  and  unlawfully  to  exclude,  restrict. 
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prevent  and  prohibit  all  persons  excepting  themselves  and  the 
said  copartnerships  and  corporations  of  which  they  were  then 
and  there  such  members  and  officers  as  aforesaid  from  engaging 
in  the  said  city  and  county  of  New  York  in  the  business  of  deal- 
ing as  commission  merchants  in  live  poultry  and  in  selling  live 
poultry  at  wholesale,  and  unlawfully  to  restrain,  remove,  pre- 
vent and  destroy  competition  in  the  said  businesses  and  in  each 
of  them,  in  the  said  city  and  county  of  New  York,  between  and 
among  themselves,  and  unlawfully  to  restrain,  remove,  prevent 
and  destroy  competition  therein,  in  the  said  city  of  New  York, 
between  themselves  on  the  one  hand  and  all  other  persons 
engaged  in  either  of  the  said  businesses  on  the  other  hand,  and 
unlawfully  to  limit,  fix  and  control  in  the  said  city  of  New  York 
the  sale  at  wholesale  of  live  poultry,  and  unlawfully  to  restrain 
and  prevent  competition  in  the  said  city  and  county  of  New 
Y'ork  in  the  supply  and  price  of  live  poultry.'' 

Francis  A,  Winslow  and  Isaac  N,  Jacobson  for  appellants. 

TTie  motions  to  set  aside  the  indictment  made  at  the  com- 
mencement of  the  case,  and  to  dismiss  the  indictment  and  direct 
an  acquittal  made  at  the  close  of  the  People's  case,  and  to  dis- 
miss the  indictment  made  at  the  close  of  the  whole  case,  and  in 
arrest  of  judgment  at  the  time  of  sentence,  should  have  been 
granted.  (People  v.  Sheldon,  189  N.  Y.  261;  Heckman  v. 
Pinkney,  81  N.  Y.  211 ;  People  v.  Gold  &  Stock  Tel.  Co.,  98  N. 
Y.  67;  People  v.  Jaehne,  108  N.  Y.  182;  Horton  v.  Cantwell, 
108  N.  Y.  225;  Anderson  v.  Anderson,  112  N.  Y.  104;  Matter 
of  N.  Y.  Inst.,  121  N.  Y.  284 ;  People  v.  Moran,  128  N.  Y.  254 ; 
Cromwell  v.  McLean,  128  N.  Y.  474;  Stack  v.  City  of  Bklyn., 
150  N.  Y.  825;  People,  etc.,  v.  Peck,  157  N.  Y.  51 ;  Pratt  Inst. 
V.  City  of  N.  Y.,  188  N.  Y.  151 ;  Matter  of  Bklyn.,  Q.  C.  &  S. 
R.  R.  Co.,  185  N.  Y.  171 ;  City  of  BuflFalo  v.  Lewis,  192  N.  Y. 
198;  United  States  v.  Tynen,  11  Wall.  92;  United  States  v. 
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Claflin,  97  U.  S.  546 ;  King  v.  Cornell,  106  U.  S.  895.)  The  two 
statutes  are  absolutely  repugnant  and  may  not  stand  together 
upon  the  subject  of  monopolies.  (People  v.  Buffalo  Fish  Co., 
164  N.  Y.  93.) 

Charles  A.  Perkins,  District  Attorney  (WiUiam  A.  De  Ford 
of  counsel),  for  respondent. 

Neither  subdivision  1  nor  subdivision  6  of  section  580  of  the 
Conspiracy  Law  was  repealed  by  implication  by  the  enactment 
of  sections  840  and  841  of  the  General  Law.  The  defendants 
might  properly  have  been  tried  and  convicted  under  the  indict- 
ment here  for  a  violation  of  either  subdivision  1  or  6  of  the  Con- 
spiracy Law,  or  sections  840  and  841,  article  2,  of  the  Business 
Law.  (Bowen  v.  Lease,  5  Hill,  221 ;  McCartee  v.  Orphan 
Asylum  Society,  9  Cow.  487 ;  Davis  v.  Supreme  Lodge,  165  N. 
Y.  159;  Bush  v.  D.,  L.  &  W.  R.  R.  Co.,  166  N.  Y.  210;  Matter 
of  Tiffany,  179  N.  Y.  455 ;  Pratt  Institute  v.  City  of  New  York, 
188  N.  Y.  151;  King  v.  Cornell,  106  U.  S.  895;  People  v. 
Harris,  128  N.  Y.  70;  L.  S.  Township  v.  A.  S.  Furniture  Co., 
81  Ind.  App.  505;  C.  W.  &  V.  Coal  Co.  v.  People,  214  111.  421.) 

Chase,  J. : 

Nineteen  persons,  including  the  appellants,  were  jointly  in- 
dicted, charged  with  the  crime  of  conspiracy  as  stated  in  section 
580  of  the  Penal  Law.  The  appellants,  thirteen  in  number, 
have  been  convicted  under  such  indictment.  They  appealed  to 
the  Appellate  Division  from  the  judgment  of  conviction,  and 
the  judgment  was  there  unanimously  affirmed. 

The  appellants  insist  that  the  judgment  should  be  reversed 
because,  as  they  allege,  said  section  of  the  Penal  Law  was  re- 
pealed prior  to  the  finding  of  such  indictment.  The  indictment 
was  first  found  March  28,  1910.  The  Penal  Law  was  first 
enacted  as  such  in  1909  and  became  chapter  40  of  the  Con- 
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solidated  Laws,  and  took  effect  March  12,  1909.  Said  section 
580  of  the  Penal  Law,  so  far  as  material,  is  as  follows : 

"  Sec.  580.  Definition  and  punishment  of  conspiracy. — If 
two  or  more  persons  conspire: 

"1.     To  commit  a  crime;  or, 

"2.     ♦     ♦     ♦ 

4*8.     ♦     ♦     ♦ 

a  ^^      »      «      « 

"5.      ♦     ♦      ♦ 

"6.  To  commit  any  act  injuries  to  the  public  health,  to 
public  morals,  or  to  trade  or  commerce,  or  for  the  perversion 
or  obstruction  of  justice,  or  of  the  due  administration  of  the 
laws, 

**  Each  of  them  is  guilty  of  a  misdemeanor." 

Said  section  580  of  the  Penal  Law  was  taken  from  and  is 
substantially  the  same  as  section  168  of  the  Penal  Code.  It  had 
remained  in  the  Penal  Code  from  its  first  enactment  in  1881 
without  amendment.  When  included  in  the  Penal  Code  it  was 
in  large  part  taken  from  section  8  of  chapter  1,  title  6,  part 
4  of  the  Revised  Statutes. 

The  appellants'  claim  that  section  680  of  the  Penal  Law  has 
been  repealed  is  based  upon  the  enactment  of  chapter  690  of 
the  Laws  of  1899  and  of  sections  840  and  841  of  the  General 
Business  Law.  The  Greneral  Business  Law  was  enacted  in  1909 
and  became  chapter  20  of  the  Consolidated  Laws,  and  took 
effect  February  17,  1909.  Said  sections  of  the  Greneral  Busi- 
ness Law  were  taken  from  chapter  690  of  the  Laws  of  1899 
known  as  the  Anti-Trust  Law.  The  Penal  Law  and  the  Gren- 
eral Business  Law  are  to  be  construed  as  continuations  of  the 
prior  and  existing  laws.  (Greneral  Construction  Law  [chapter 
22  of  the  Consolidated  Laws],  sections  95,  101.) 

It  will  be  noted  that  the  Penal  Law  was  enacted  and  went 
into  effect  after  the  Greneral  Business  Law  was  enacted  and 
went  into  effect. 
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Upon  the  facts  it  is  difficult  to  appreciate  how  the  Penal 
Law  last  enacted  can  be  deemed  repealed  or  ineflfective  by 
reason  of  provisions  of  previous  statutes — but  independent  of 
the  order  in  which  the  statutes  were  enacted  we  are  of  the 
opinion  that  it  was  not  the  intention  of  the  legislature  to  repeal 
section  580  of  the  Penal  Law  in  whole  or  in  part. 

It  is  provided  by  section  2500  of  the  Penal  Law  as  follows: 
^*  No  provision  of  this  chapter,  or  any  part  thereof,  shall  be 
deemed  repealed,  altered  or  amended  by  the  passage  of  any 
subsequent  statute  inconsistent  therewith,  unless  such  statute 
shall  explicitly  refer  thereto  and  directly  repeal,  alter  or  amend 
this  chapter  accordingly." 

Section  2500  of  the  Penal  Law  was  taken  from  section  728 
of  the  Penal  Code  and  was  added  to  the  Penal  Code  by  chapter 
81  of  the  Laws  of  1886. 

The  general  rule  is  that  a  statute  **  is  not  repealed  by  im- 
plication, unless  the  two  statutes  are  manifestly  repugnant  and 
inconsistent,  or  the  later  statute  covers  the  whole  subject- 
matter  and  was  intended  as  a  substitute  for  the  former.  ♦  ♦  ♦ 
A  repeal  of  a  statute  by  implication  is  not  favored,  and  is  only 
allowed  when  the  inconsistency  and  repugnancy  of  the  two  acts 
are  plain  and  unavoidable.  ♦  ♦  ♦  The  intent  of  the  legisla- 
ture must  prevail,  and  a  statute  will  not  be  deemed  to  have 
been  repealed  by  a  later  statute,  if  the  two  are  not  clearly  re- 
pugnant, unless  the  intent  to  repeal  is  clearly  indicated." 
(Mongeon  v.  People,  55  N.  Y.  618,  615;  Smith  v.  People,  47 
N.  Y.  330.  See  Bowen  v.  Lease,  5  Hill,  221 ;  Davis  v.  Supreme 
Lodge  K.  of  H.,  165  N.  Y.  159;  Pratt  Institute  v.  City  of  New 
York,  188  N.  Y.  151 ;  People  v.  Harris,  123  N.  Y.  70.)  «  The 
legislature  could  not  declare  in  advance  the  intent  of  sub- 
sequent legislatures  or  the  effect  of  subsequent  legislation  upon 
existing  statutes."  (Mongeon  v.  People,  supra^  618.)  Where, 
however,  as  in  section  2500  of  the  Penal  Law,  the  legislature 
has  said  that  no  provision  of  a  particular  act  shall  be  deemed 
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repealed,  altered  or  amended  by  the  passage  of  any  subsequent 
statute  inconsistent  therewith  unless  such  statute  shall  explicitly 
refer  thereto  and  directly  repeal,  alter  or  amend  the  same,  the 
courts  will  not  construe  a  subsequent  statute  as  repealing, 
altering  or  amending  such  former  statute  unless  the  intent  so  to 
do  is  clear  and  unmistakable. 

The  legislature  again  recognized  the  validity  of  the  provisions 
of  section  580  of  the  Penal  Law  by  enacting  chapter  895  of  the 
Laws  of  1910  which  provides,  in  terms,  that  no  person  shall  be 
excused  from  testifying  upon  any  investigation,  proceeding  or 
trial  for  a  violation  of  any  of  the  provisions  of  this  article. 
(Penal  Law,  article  54,  sections  580  to  584.)  Section  580  of 
the  Penal  Law  applies,  as  appears  by  its  terms,  to  a  conspiracy 
to  commit  a  crime  or  an  agreement  to  commit  an  act  injurious 
to  trade  or  commerce,  while  the  sections  of  the  General  Business 
Law  relate  to  subsequent  contracts  or  agreements  made  in  carry- 
ing out  such  conspiracy  or  act  injurious  to  trade  or  commerce. 
(See  C.  W.  &  V.  Coal  Co.  v.  People,  214  HI.  421,  445.)  As 
so  construed  they  are  not  so  repugnant  as  to  be  unable  to  stand 
together.  Penal  statutes  even  covering  substantially  the  same 
offenses  may  stand  together,  and  section  1938  of  the  Penal 
Law  provides :  "  An  act  or  omission  which  is  made  criminal 
and  punishable  in  different  ways,  by  different  provisions  of  law, 
may  be  punished  under  any  one  of  those  provisions,  but  not 
under  more  than  one ;  and  a  conviction  or  acquittal  under  one 
bars  a  prosecution  for  the  same  act  or  omission  under  any  other 
provision." 

The  facts  are  briefly  and  generally  stated  in  the  report  of 
this  case  in  the  Appellate  Division.  (People  v.  Dwyer,  160 
App.  Div.  542.)  It  is  unnecessary  to  extend  this  opinion 
further.  We  are  of  the  opinion  that  the  indictment  sufficiently 
charges  the  crime  of  conspiracy.  The  Appellate  Division  has 
unanimously  affirmed  the  judgment  of  conviction  upon  the  in- 


Digitized  by  VjOOQ IC 


204  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

dictment,  and  we  do  not  find  any  error  in  the  record  that  re- 
quires a  reversal. 

The  judgment  of  conviction  should  be  affirmed. 

WlLLA&D  Ba&TLETT,   Ch.    J.,   CoLUN,   CuDDEBACX,   MiLLXB,  j 

Cabbozo  and  Seabu&t,  JJ.,  concur.  I 


I 


Judgment  of  conviction  affirmed. 
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COURT  OF  GENERAL  SESSIONS— NEW  TORE, 
May  1915. 

THE  PEOPLE  V.  MAUDE  MALCX)LM. 

(90  App.  Div.  517.) 

DiSOBDEBLY     PEB80NS — WhO     ABE     DECLABED     TO     BE — CODE     CbIIC.      PbO., 

f  899  (3)— FoBTUNB  Telling. 

By  section  899(3)  of  the  Code  of  Criminal  Procedure  declaring  to 
be  disorderly  persons  those  pretending  to  tell  fortunes,  or  where  lost 
or  stolen  goods  may  be  found,  the  legislature  signified  its  disbelief  in 
human  power  to  prophesy  human  events. 

Where  a  palmist  or  astrologist  merely  gives  general  advice  as  to  the 
future  of  persons  consulting  her  based  upon  a  reading  of  their  char- 
acter no  fortune  telling  is  involved,  but  where  she  prophesies  as  to 
future  events  such  as  marriage,  death  and  travel,  she  brings  herself 
within  the  language  of  the  statute  and  is  properly  convicted  of  being 
a  disorderly  person. 

Appeai.  by  the  defendant  from  a  judgment  of  conviction 
rendered  in  the  seventh  district  Magistrates'  Court  on  the  8th 
day  of  February,  1915,  convicting  the  defendant  of  being  a 
disorderly  person  under  subdivision  8  of  section  899  of  the  Code 
of  Criminal  Procedure,  which  reads  as  follows :  "  The  following 
are  disorderly  persons  *  *  ♦  8.  Persons  pretending  to 
tell  fortunes,  or  where  lost  or  stolen  goods  may  be  found." 

Humphrey  J.  Lynchy  for  appellant. 

James  A.  Delehanty,  for  respondent. 

MoTT,  J. : 

The  evidence  against  the  defendant  in  this  case  consists  of 
the  testimony  of  Isabella  Goodwin,  a  police  officer,  who  testified 
that  on  the  18th  day  of  January,  1915,  she  interviewed  this 
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defendant  in  the  latter's  premises  at  251  West  One  Hundred 
and  Ninth  street.  She  testified  that  she  asked  the  defendant 
for  a  two  dollar  reading;  that  the  defendant  seated  herself  in 
a  chair  and  asked  her  the  date  of  her  birth,  and  upon  learning 
it  informed  the  witness  that  she  was  born  under  the  sign  of 
Pisces.  She  then  gave  her  advice  against  hurrying,  saying  it 
would  hurt  her  feet,  and  saying  that  she  should  not  eat  red 
meat.  She  thereafter  examined  the  witness'  hand  and  then 
stated  that  the  witness  would  be  married  twice ;  that  she  would 
not  be  married  until  1916,  and  would  then  marry  a  man  of 
medium  complexion ;  that  she  had  been  married  to  a  dark  com- 
plexioned  man;  that  in  1916  she  would  meet  a  man  who  was 
interested  in  machinery  and  would  marry  that  man.  She  then 
asked  the  witness  if  she  knew  any  one  named  Anne,  and  being 
informed  that  that  was  the  name  of  the  witness's  aunt  she  said 
that  the  aunt  was  not  feeling  well  and  was  going  to  die  in  1916^ 
as  the  result  of  indigestion ;  and  that  in  1917  the  witness  would 
cross  the  ocean;  that  the  witness'  nephew  was  away  in  some 
place  like  a  mining  camp,  and  that  he  had  written  the  witness 
but  the  letter  had  miscarried.  The  witness  thereupon  paid  the 
defendant  two  dollars.  On  cross-examination  the  witness 
testified  that  she  had  no  aunt  Anne. 

Defendant  testified  that  she  was  an  astrologist  and  palm 
reader  and  that  she  had  been  a  student  of  astrology  and 
palmistry  for  some  years.  She  then  went  on  to  explain  the 
connection  between  astrology  and  palmistry.  She  stated  that 
she  informed  Mrs.  Goodwin  that  her  palm  indicated  that  she 
was  to  be  married  twice;  she  denied  that  she  stated  that  her 
aunt  would  die  in  1916;  she  stated  that  she  told  the  complain- 
ing witness  that  her  hand  indicated  that  she  would  travel ;  and 
denied  that  she  told  her  that  she  would  cross  the  ocean  in  1917. 

Upon  this  evidence  the  court  found  the  defendant  guilty  and 
placed  her  under  bonds  in  the  amount  of  $1,500  for  good  be- 
havior for  one  year. 
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So  far  as  the  testimony  involved  an  issue  of  fact,  as  the  wit- 
nesses were  before  the  magistrate  who  had  the  benefit  of  seeing 
them  and  hearing  them  testify,  his  finding  that  the  testimony 
of  the  complaining  witness  was  true  cannot  be  disturbed  here. 

The  defendant,  however*  contends,  firsts  that  as  the  statute 
provides  that  those  who  **  pretend  "  to  tell  fortunes  are  dis- 
orderly persons,  an  element  of  deceit  or  fraud  must  be  shown 
in  erder  to  justify  a  conviction;  and,  second,  that,  where  the 
efforts  of  the  defendant  are  based  upon  so-called  science  or 
system  such  as  astrology  or  palmistry  is  claimed  to  be,  the 
prediction  of  future  events  does  not  constitute  fortune  telling 
within  the  meaning  of  the  statute.  On  the  other  hand,  the 
people  contend,  first,  that  the  words  "  pretending  to  tell 
fortunes  ^  in  the  statute  simply  signify  the  fact  that  the 
legislature  deemed  it  an  impossible  thing  to  tell  fortunes  and 
made  it  unnecessary  to  present  proof  that  fortunes  were  really 
told,  by  providing  that  any  one  pretending  to  tell  fortunes 
should  be  convicted.  And  second,  that,  as  the  statute  contains 
no  exceptions  as  to  the  method  employed  by  defendants,  any 
prediction  of  future  events  for  hire  is  prohibited. 

Should  the  first  contention  of  the  defendant  be  upheld,  it 
would  be  obvious  that  no  person  could  be  convicted  under  this 
statute  until  the  lapse  of  time  had  proved  that  the  prophecy 
was  false,  which  would  nullify  the  efficacy  of  the  statute.  In  my 
opinion  the  legislature  employed  the  language  of  the  statute  to 
signify  its  disbelief  in  human  power  to  prophesy  human  events. 
If  this  is  so,  as  the  statute  contains  no  exceptions,  I  am  unable 
to  see  that  the  basis  on  which  such  prophecies  are  made  or  the 
methods  by  which  such  prophecies  are  arrived  at  can  be 
material. 

It  is  obvious  that  where  a  palmist  or  astrologer  merely 
deduces  the  character  of  the  person  consulting,  and  gives  gen- 
eral advice  as  to  the  future,  based  upon  such  reading  of  char- 
acter, no  .telling  of  fortunes  is  involved ;  but  in  this  case  the  de- 
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fendant  went  much  further  and  prophesied  as  to  specific  events, 
such  as  marriage,  death  and  travel.  In  my  opinion,  therefore, 
she  brought  herself  within  the  language  of  the  statute  and 
was  properly  convicted. 

For  the  reasons  above  stated  the  judgment  is  affirmed.  As 
neither  of  the  above  questions  are  free  from  doubt,  and  as  it  is 
important  that  the  matter  should  be  definitely  determined  by  the 
higher  appellate  courts,  if  application  is  made  therefor  I  shall 
grant  a  certificate  of  reasonable  doubt  pending  appeal  to  the 
Appellate  Division. 

Judgment  affirmed. 
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SPECIAL  SESSIONS-NEW  YORE  CITY, 
May  24,  1915. 

THE  PEOPLE  V.  LEWIS. 

Labob  Law  sec.  79c-3 — Bolted  doob  between  two  sepabate  faotobies. 
A  bolted  door  between  two  separate  factories  adjacent  to  each  other, 
is  a  violation  of  Sec.  79c-3  of  the  Labor  Law,  which  provides  that 
all  means  of  egress  shall  be  maintained  in  an  unobstructed  condition, 
and  that  no  door  leading  into  or  out  of  any  factory  or  any  floor  thereof 
shall  be  locked,  bolted  or  fastened  during  working  hours. 

Present  : — Hon.  Geo&ge  J.  O'Keefe,  P.  J.,  John  J. 
F&EscHiy  and  Joseph  F.  Moss,  JJ. 

Appearances  : — Frederick  H.  Ctmningham,  Attorney  for  De- 
partment of  Laborj  for  the  People.  Mark  E.  Goldberg,  Esq., 
for  the  Defendant. 

Feeschi,  J.: 

At  a  factory  building  Number  594  Broadway,  in  the  City 
and  County  of  New  York,  the  defendant,  the  manager  of  S. 
Noveck  &  Company,  shirt  manufacturers,  kept  a  door  locked  in 
the  factory  of  his  employers,  during  working  hours.  The 
eighth  floor  loft  is  bisected  by  a  wooden  partition,  in  which  the 
door  in  question  is  placed,  Noveck  &  Company  occupying  the 
front  half  of  this  loft  is  a  factory  and  one  V.  Luciano,  main- 
taining a  laundry  in  the  remainder  of  the  loft.  These  are  dis- 
tinct and  separate  factories,  adjacent  to  each  other.  The  door 
is  used  at  times  by  Noveck  &  Company  in  passing  into  and 
from  Luciano's  place  to  serve  their  business  purposes,  and  when 
the  door  is  not  so  used,  the  defendant  keeps  the  door  bolted  as 
stated.  This  violates  section  79c-3  of  the  Labor  Law,  which 
provides  that  all  means  of  egress  shall  be  maintained  in  an  unob- 
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structed  condition,  and  that  no  door  leading  into  or  out  of  any 
factory  or  any  floor  thereof  shall  be  locked,  bolted  or  fastened 
during  working  hours.  (See  also  sec.  79b-l,  Labor  Law).  The 
purposes  of  this  statute  are  obvious. 

The  People  have  sustained  the  burden  of  proof  anfl  I  vote 
to  find  the  defendant  guilty. 

O'Keefe,  J.,  concurs. 
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SUPREME    COURT— APP.    DIVISION— FIRST    DE- 
PARTMENT, 

Blay  7, 1915. 
THE  PEOPLE  V.  LAWRENCE  FOGEL. 

(167  App.  Div.  550.) 

DiBOSDKBLT  CONDUCT — PbOOF  NOT  JU8TIFTIN0  CONVICTION. 

Appeal  from  a  judgment  convicting  the  defendant  of  disorderly  con- 
duct under  the  provisions  of  section  1458  of  the  Consolidation  Act. 
It  was  charged  that  the  defendant  had  annoyed  and  accosted  guests 
at  a  hotel  and  used  language  with  an  intent  to  provoke  a  breach  of 
the  peace,  etc.  Evidence  examined,  and  held,  insufficient  to  sustain  a 
conviction. 

HoTCHKiss,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Lawrence  Fogel,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  New  York  affirming  a  judgment  of  a  City  Mag- 
istrate's Court  of  the  City  of  New  York  convicting  the  defend- 
ant of  disorderly  conduct  tending  to  a  breach  of  the  peace. 

Clark  L.  Jordan,  for  the  appellant. 

Robert  S.  Johnstone,  for  the  respondent 

McLaughlin,  J. : 

The  defendant  was  convicted  in  a  City  Magistrate's  Court 
of  the  City  of  New  York  of  disorderly  conduct  (Consol.  Act 
[Laws  of  1882,  chap.  410],  §  1458),  for  which  he  was  sentenced 
to  be  confined  in  the  workhouse  for  six  months.  On  appeal 
to  the  Court  of  Greneral  Sessions  the  judgment  of  conviction 
was  affirmed  and  an  appeal  is  now  taken  to  this  court. 
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13ie  charge  made  against  the  defendant  was  that  in  the  lobby 
of  the  Hotel  McAlpin,  in  the  city  of  New  York,  on  the  22d  of 
October,  1918,  he  used  "  threatening,  abusive  and  insulting  be- 
havior, with  intent  to  provoke  a  breach  of  the  peace,  and 
whereby  a  breach  of  the  peace  might  be  occasioned;  that  said 
defendant  did  then  and  there  loiter  in  the  lobby  of  said  hotel 
annoying  and  accosting  guests  of  the  hotel,  and  also  approached 
one  of  the  guests  for  the  purpose  of  engaging  in  a  game  of 
chance  of  coin  matching." 

The  proof  presented  to  establish  the  charge  was  that  on  the 
21st  of  October,  1913,  one  Hardwick,  who  resided  in  Virginia, 
was  a  guest  of  the  hotel ;  that  early  in  the  evening  of  that  day 
the  defendant  met  Hardwick  in  the  lobby  and  asked  him  how 
long  the  hotel  had  been  built,  to  which  Hardwick  responded  he 
was  a  stranger  and  could  not  tell  him.  What  followed  is  best 
told  in  Hardwick's  own  words :  "  He  says,  *  I  am  a  stranger  here, 
too ;  just  first  in  town ;  just  got  in  here.  I  am  glad  to  meet  some 
one.    ♦    ♦    ♦    I  come  from  down  Jacksonville,  Florida.'    I  said, 

*  I   come   from  Virginia,  both   down   South.  *  ♦  *  He   said, 

*  Yes,  it  does  me  good  to  meet  somebody  from  down  South. 

*  *  *  How  long  are  you  going  to  be  in  town  ?  *  I  said,  *  A 
few  days,  I  guess.'  He  says,  *  I  would  like  very  much  for  to  go 
around  with  you  some  time.'  I  says,  *  I  have  got  an  engage- 
ment at  eight  o'clock.  I  cannot  go  out  to-night;  probably  I 
can  go  some  other  time.'  He  said,  *  Suppose  your  friends  are 
not  coming?  It  is  getting  late.'  He  looked  at  his  watch.  I 
said,  *  I  am  not  uneasy  about  that.'  He  said.  *  What  are  you 
going  to  do  to-morrow  morning? '  I  said,  *  I  have  got  an 
engagement  at  half-past  one,  but  in  the  morning  I  am  not  going 
to  do  anything.'    He  said,  *  What  time  do  you  get  up?  '    I  said, 

*  I  don't  have  to  be  in  a  hurry ;  I  am  not  on  any  business ;  about 
seven  o'clock,  I  guess.'  He  said,  *  Suppose  we  meet  at  ten 
o'clock.  I  will  meet  you  here  in  the  office.'  I  said,  *  So  good.' 
I  turned  around  and  walked  off.    *    *    *    As  I  got  near  to  the 
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office  I  looked  over  my  shoulder.  He  was  behind  me.  He  said, 
'  I  don't  suppose  your  people  are  coming.  It  is  quite  late ; 
probably  they  are  not  coming.'  I  said,  *  It  is  all  right ;  they 
will  be  here.  I  am  not  uneasy  at  all.  ♦  ♦  ♦  i  put  my  hand 
in  my  inside  pocket  and  gave  him  one  of  my  cards.     He  said, 

*  I  have  not  any  card  of  my  own ;  my  baggage  has  not  been 
carried  to  my  room  yet.  Have  you  one  of  the  two-dollar 
rooms?  '  I  said,  *  Yes,  on  the  nineteenth  floor — No  1947.'  He 
said,  *  Mine  is  1953.  Have  you  a  card?  '  I  put  my  hand  in  my 
pocket  and  pulled  out  a  card.  I  said,  *  Write  your  name  on  the 
back  of  tliat '  ♦  ♦  ♦  pulled  out  a  pencil  and  handed  it  to 
him;  ♦  ♦  ♦  then  he  wrote  that  name.  *  *  *  Q.  When 
did  you  meet  this  defendant  again?  A.  At  about  twenty-five 
minutes  after  nine  on  the  22d.  I  came  down  from  the  room  into 
the  lobby  of  the  hotel  to  keep  the  engagement  which  we  had 
made  at  ten  o'clock  that  morning.  At  about  quarter  to  ten 
I  guess  it  was,  in  walked  the  gentleman,  who  walked  up  and 
very  politely  spoke  to  me.  He  squeezed  my  hand  pretty  hard ; 
that  ring  hurt  a  little.  He  was  very  glad  to  see  me  and  hoped 
I  had  a  good  time  the  night  before.  I  thanked  him  very  much 
and  got  up  as  if  I  was  going  to  walk  away  from  him.  *  *  * 
He  says,  *  Hold  on  a  minute.  I  have  to  go  up  to  my  room  to 
get  a  clean  handkerchief.'  I  said,  *  All  right.'  *  *  *  In  a 
few  minutes  he  came  down  stairs.  He  said,  *  All  right,  we  are 
ready.'     I  said,  *  I  want  to  stop  here  at  the  office.'     He  said, 

*  All  right.'  I  got  up  and  we  walked  toward  the  office.  As  we 
were  walking  towards  the  office  I  saw  Mr.  Power  and  Mr.  Den- 
niston.  I  gave  them  a  wink  over  my  shoulder.  They  walked 
up  and  took  him." 

Denniston,  the  house  detective,  took  the  defendant  to  his 
office  on  the  third  floor  and  put  various  questions  to  him,  most 
of  which  he  refuse*^  to  answer.  He  refused  to  give  his  name, 
tell  what  his  business  was,  and  denied  telling  Hardwick  that 
he  had  room  1958  in  the  hotel.     When  asked  where  he  went 
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on  the  elevator,  said  he  went  to  the  toilet  on  the  floor  aboTe. 
On  being  informed  by  the  detective,  who  was  in  the  elevator 
at  the  time,  that  he  went  to  the  nineteenth  floor,  the  only 
response  he  made  was  a  shrug  of  his  shoulders. 

The  proof  thus  offered  did  not,  in  my  opinion,  establish  that 
the  defendant  was  guilty  of  the  charge  made  against  him,  or 
any  part  of  it ;  nor  did  it  show  that  he  was  at  the  time  guilty 
of  disorderly  conduct,  or  that  any  of  his  acts  tended  in  any 
way  to  a  breach  of  the  peace.  There  is  not  a  particle  of  proof 
that  he  used  any  threatening,  abusive  or  insulting  language 
or  that  his  behavior  was  such  as  tended  to  provoke  a  breach  of 
the  peace.  Nor  is  it  of  such  a  character  as  to  show  that  Hard- 
wick,  the  guest  of  the  hotel,  was  in  any  way  annoyed  by  what 
he  did.  It  is  quite  inconceivable,  if  he  were  annoyed,  that  he 
should  voluntarily  have  given  to  the  defendant  his  card  and 
made  an  appointment  to  meet  him  the  following  morning. 
There  is  not  a  suggestion  in  the  proof  that  he  approached 
Hardwick  "  for  the  purpose  of  engaging  in  a  game  of  chance 
of  coin  matching ; "  on  the  contrary,  the  only  evidence  bearing 
on  that  subject  is  that  he  denied  being  so  engaged.  He  did 
admit,  according  to  the  testimony  of  the  house  detective,  that 
he  was  a  gambler  and  worked  for  gambling  houses  and  book- 
makers, but  no  such  information  was  conveyed  to  Hardwick, 
nor  was  he  asked  to  engage  in  a  game  of  chance  of  any  kind. 

Before  one  can  be  convicted  of  a  crime,  under  our  system  of 
jurisprudence,  a  specific  charge  has  to  be  made,  and  then  that 
cl large  proved  by  competent  evidence.  Here  the  charge  Teas 
made  but  no  proof  offered  which  sustained  it.  The  judgment 
of  conviction  was  affirmed  by  the  Court  of  General  Sessions  on 
the  ground,  as  appears  from  the  opinion,  that  the  defendant 
was  a  "  common  crook."  No  evidence  whatever  was  offered 
to  establish  that  fact.  This  the  judge  seemed  to  appreciate, 
because  in  his  opinion  he  said :  "  A  great  number  of  profes- 
sional crooks  pass  before  the  magistrate  daily,  and  by  their  con- 
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duct,  manner  and  demeanor  they  are  an  exhibit  in  the  case 
which  is  of  value  to  him  in  construing  the  evidence  in  refer- 
ence to  them.  He  becomes  an  expert  from  daily  contact  and 
observation,  his  court  being  a  psychological  laboratory  for 
qualitative  analysis.'^  Courts,  at  the  present  time,  have  a 
tendency,  and  quite  properly,  to  overlook  technical  errors  or 
defects  and  affirm  judgments  of  conviction  if  satisfied  that  the 
defendant  has  had  a  fair  trial  and  is  guilty  of  the  charge  made 
against  him.  But  they  have  not  yet  reached  the  point  where 
they  will  affirm  a  judgment  of  conviction  simply  because  the 
defendant  was,  without  his  consent,  made  "  an  exhibit  in  the 
case  '^  or  because  the  trial  court  is  ^^  a  psychological  laboratory 
for  qualitative  analysis  "  of  the  guilt  or  innocence  of  the  person 
accused;  on  the  contrary,  evidence  must  be  produced  showing 
that  the  person  is  guilty  of  the  crime  charged,  so  that  when  the 
conviction  is  brought  under  judicial  review  an  appellate  court 
can  see,  minus  the  "  exhibit "  and  the  "  qualitative  analysis," 
that  the  crime  charged  was  properly  proven  according  to 
established  rules  of  law. 

The  judgment  of  conviction  is,  therefore,  reversed,  and  the 
relator  discharged. 

Ingbaham,  p.  J.,  Laughlin  and  Dowlikg,  JJ.,  concurred ; 
HoTCHKiss,  J.,  dissented. 

HoTCHKiss,  J.  (dissenting) : 

Although  the  affidavit  on  which  the  defendant  was  arrested 
charged  the  defendant  with  ^^  using  "  in  the  lobby  of  the  Hotel 
McAlpin,  in  the  city  of  New  York,  **  threatening,  abusive  and 
insulting  behavior,  with  intent  to  provoke  a  breach  of  the  peace, 
and  whereby  a  breach  of  the  peace  might  be  occasioned,"  this  be- 
ing the  language  of  subdivision  8  of  section  1458  of  the  Consoli- 
dation Act  (Laws  of  1882,  chap.  410),  the  commitment  recites 
that  the  defendant  has  been  found  "  guilty  of  such  disorderly 
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conduct  as  in  my  opinion  tends  to  a  breach  of  the  peace,**    The 
affidavit  was  apparently  framed  in  the  language  of  section 
1458»  but  I  think  it  was  sufficient  under  section  1459»  under 
which  defendant  was  convicted.     Section  14i59  is  as  follows: 
^^  Whenever  it  shall  appear,  on   oath  of  a  credible  witness^ 
*    *    *    that  any  person  in  said  city  and  county  has  been  guilty 
of  any  such  disorderly  conduct  as  in  the  opinion  of  such  magis- 
trate tends  to  a  breach  of  the  peace,  the  said  magistrate  may 
cause  the  person  so  complained  of  to  be  brought  before  him  to 
answer  the  said  charge."    The  breaches  of  the  peace  covered  by 
section  1469  are  not  exclusively  the  disorderly  acts  specified  in 
section  1458,  but  include  any  disorderly  conduct  such  as  in  the 
opinion  of  the  magistrate  tends  to  a  breach  of  the  peace. 
(People  V.  Mansi,  129  App.  Div.  886.)    To  constitute  a  breach 
of  the  peace,  neither  turbulence  nor  personal  violence  is  neces- 
sary.    The  offense  may  consist  of  any  act  which  invades  the 
security  and  protection  which  the  law  affords  every  citizen. 
(Davis  V.  Burgess,  64  Mich.  614 ;  State  v.  White,  18  R.  I.  478.) 
My  brother  McLaughlin  has  quoted  a  considerable  portion 
of  the  testimony  taken  by  the  magistrate,  but  he  has  omitted 
some  things  which  I  regard  as   significant.     The  defendant 
told  Hardwick  his   name  was   Somerville,  and  he  wrote   the 
name  **  F.  Somerville  "  on  a  card  which  he  gave  to  Hardwick. 
In  addition  to  the  acts  referred  to  by  brother  McLaughlin 
showing  that  defendant  falsely  sought  to  convey  to  Hardwick 
the  impression  that  he  was  a  guest  of  the  hotel,  defendant  told 
Hardwick,  "  My  baggage  has  not  been  carried  to  my  room 
yet " — this  in  addition  to  his  making  an  excuse  to  go  to  his 
room  to  get  his  handkerchief,  getting  into  the  elevator  ostensi- 
bly to  go  to  his  room,  but  alighting  at  one  of  the  lower  floors. 
He  also  told  Hardwick  that  he  "  was  a  traveler  for  the  *  Grape 
Juice  people.*  **    Subsequently  he  told  Officer  Murray  that  this 
was  untrue.     He  admitted  to  Denniston,  the  hotel  detective, 
that  he  was  a  gambler  and  worked  for  gambling  houses  and 
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bookmakers.  When  asked  by  Denniston  why  he  had  told  Hard- 
wick  that  he  had  a  room  in  the  hotel,  defendant  denied  that  he 
had  done  so.  And  when  (according  to  Denniston's  testimony) 
Denniston  told  him  that  he  had  seen  him  in  the  hotel  many  times, 
the  defendant  "  said  that  he  had  never  robbed  anybody  in  the 
hotel  and  that  he  did  not  intend  to  rob  anyone  in  the  hotel. 
He  said  that  he  was  going  to  take  this  man  (Hardwick)  out  to 
show  him  around  town.  Q.  Did  you  say  anything  to  the 
defendant  about  the  game  of  chance.^  A.  Yes;  talked  very 
freely  with  him  about  that  ♦  ♦  ♦  Q.  What  did  he  say?  A. 
He  did  not  swindle  anybody  in  the  hotel."  And  referring  to 
the  claim  which  defendant  seemed  to  put  forward  that  Dennis- 
ton should  not  interest  himself  in  what  might  happen  to  people 
outside  of  the  hotel,  defendant  said:  "That  is  none  of  your 
affair;  you  are  not  responsible  for  what  happens  away  from 
the  hotel."  We  thus  have  the  case  of  a  vagabond,  under  an 
assumed  name,  who  thrusts  himself  upon  a  non-resident  guest 
of  the  hotel,  is  persistent  in  his  attentions  and,  by  false  and 
deceitful  conduct,  elaborate  in  its  details,  plainly  endeavors  to 
create  a  favorable  impression  upon  and  to  induce  the  stranger 
to  accept  the  defendant  as  his  cicerone  about  the  city.  When 
taxed  with  his  intention  to  inveigle  Hardwick  into  some  embar- 
rassing situation,  the  defendant,  while  not  in  words  admitting 
that  such  was  his  purpose,  plainly  attempted  to  exculpate  him- 
self on  the  ground  that  it  was  not  his  intention  to  execute  his 
purpose  upon  the  hotel  premises.  A  violation  of  the  section 
under  which  the  defendant  was  convicted  is  not  strictly  speaking 
a  crime,  nor  is  a  proceeding  thereunder  in  a  technical  sense  a 
criminal  case.  Violations  of  the  section  are  included  among 
those  "  minor  offenses,  colloquially  classified  as  crimes,  which 
are  merely  violations  of  police  regulations."  (People  ex  rel. 
Burke  v.  Fox,  205  N.  Y.  490,  494.)  We  may,  therefore,  read 
the  evidence,  unaffected  by  the  strict  rule  of  "  reasonable 
doubt "  and  with  a  view  to  whether  it  was  sufficient  to  induce 
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the  presumption  that  defendant's  conduct  violated  the  section  in 
question.  It  seems  to  me  that  we  should  be  closing  our  eyes  to 
a  practice  common  to  "  confidence  men  "  from  time  immemorial 
if  we  did  not  regard  this  evidence,  standing  as  it  did  wholly 
unexplained,  as  sufficient  to  justify  the  presumption  that  the  de- 
fendant was  some  kind  of  a  "  crook  "  who  had  selected  Hard- 
wick  as  his  intended  victim,  and  whom  it  was  his  purpose  to 
betray  into  some  situation  detrimental  to  his  peace  and  safety. 
The  judgment  should  be  affirmed. 

Judgment  reversed  and  relator  discharged.     Order  to  be 
settled  on  notice. 
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SUPREME    COURT— APP.    DIVISION— FIRST    DE- 
PARTBIENT, 

Blay  1915. 
THE  PEOPLE  V.  THOMAS  CULLY. 

(167  App.  Div.  332.) 

(L)  Obdeb  of  akbest  of  judgment,  when  granted. 

A  motion  in  arrest  of  Judgment  raises  the  following  questions  only: 
(1)  Did  the  court  have  jurisdiction  of  the  subject-matter  of  the  in- 
dictment? (2)  do  the  facts  stated  in  the  indictment  constitute  a  crime T 

(2.)    JuBIBOICTION — Ck)UBT     OF     SPECIAL    SESSIONS — ObDEB     OF    ABBEST     OF 
JT7DGMENT  OF  CONVICTION  FOB  SABBATH  BBEAKINO. 

Hence,  the  Court  of  Special  Sessions  of  the  city  of  New  York,  having 
jurisdiction  of  the  crime  of  Sabbath  breaking,  is  without  power  to 
grant  an  order  of  arrest  of  judgment  of  conviction,  where  the  informa- 
tion stated  facts  sufficient  to  constitute  the  crime  alleged. 

Appeal  by  the  plaintiff.  The  People  of  the  State  of  New 
York,  from  an  order  of  the  Court  of  Special  Sessions  of  the 
City  of  New  York,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  26th  day  of  February,  1915,  granting  a  motion  in 
arrest  of  judgment. 

Robert  S.  Johnstone  of  counsel  {^Louis  Fabricant  with  him 
on  the  brief],  Charles  Albert  Perkins^  District  Attorney^  for 
the  appellant. 

Baldzvm,  Fisher  &  Potter,  for  the  respondent. 

Clakke,  J. : 

The  information  accuses  the  defendant  of  the  crime  of  Sab- 
bath breaking,  committed  as  follows : 

**At  the  City  of  New  York,  in  the  County  of  New  York, 
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the  said  defendant,  on  the  11th  day  of  October,  1914«,  the  said 
day  being  the  first  day  of  the  week,  commonly  called  Sunday, 
unlawfully  caused  and  permitted  divers  persons  whose  names 
are  to  me  unknown,  to  slaughter  and  dress  divers  pigs  in  the 
premises  there  situate  at  numbers  621  and  637  West  40th 
Street,  the  said  work  of  slaughtering  not  being  then  a  work  of 
charity  or  necessity ;  against  the  form  of  the  statute,"  ♦  etc. 

**And  I  further  accuse  the  said  defendant  of  the  crime  of 
Sabbath  Breaking,  committed  as  follows : 

"  The  said  defendant,  on  the  day  and  in  the  year  and  County 
aforesaid,  in  the  premises  aforesaid,  unlawfully  carried  on  the 
trade  of  slaughtering  animals,  the  said  trade  not  being  a  work 
of  necessity  required  to  be  carried  on  during  the  said  day, 
which  said  day  was  then  the  first  day  of  the  week,  commonly 
called  Sunday ;  against  the  form  of  the  statute,"  etc. 

To  this  information  the  defendant  plead  not  guilty.  He  was 
tried  and  convicted  and  thereafter  a  motion  in  arrest  of  judg- 
ment was  granted.  The  district  attorney  states  that  the 
purpose  of  the  appeal  is  to  procure  an  adjudication  that  will 
serve  to  determine  definitely  the  proper  practice  and  procedure 
respecting  motions  in  arrest  of  judgment  to  be  pursued  by  the 
Court  of  Special  Sessions.  He  states  that  the  learned  court 
appears  to  be  under  the  impression  that  it  is  proper  to  "  arrest 
judgment  "  when  the  court  is  in  doubt  whether  the  facts  proved 
upon  the  trial  are  sufficient  to  make  out  the  oifense  charged  in 
the  information. 

Before  the  adoption  of  the  Code  of  Criminal  Procedure  it 
was  held  in  People  v.  Thompson  (41  N.  Y.  1)  that  a  motion  in 
arrest  of  judgment  could  only  be  based  upon  some  defect  in 
the  record,  and  not  upon  any  mistake  of  the  court  upon  the 
trial,  or  of  the  jury  in  giving  their  verdict,  and  that  the  testi- 
mony constitutes  no  part  of  the  record.  (See,  also,  People  v. 
Allen,  43  N.  Y.  28.) 


•  See  Penal  Law.  S§  2140-2143,  2146.— [Rep. 
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In  Jacobowsky  v.  People  (6  Hun,  624«)  Daniels,  J.,  whose 
opinion  was  adopted  by  the  Court  of  Appeals  (64  N.  Y.  659) , 
said:  ^^  It  is  insisted  that  the  judgment  in  this  case  should 
have  been  arrested,  because  the  proof  on  the  trial  did  not  show 
that  the  house  charged  to  have  been  disorderly  was  situated  in 
the  Seventeenth  ward  of  the  city  of  New  York,  as  it  was  alleged 
to  be  by  the  indictment.  This  position  is  very  clearly  untenable, 
because  motions  in  arrest  of  judgment  are  not  supported  by 
mere  defects  of  evidence.  They  are  made  upon  supposed  de- 
fects in  the  record  itself,  of  which  the  evidence  given  upon  the 
trial  forms  no  part.     (Whart.  Crim.  Law,  §§  8045-3047.)* 

"  The  remedy  for  defective  proof  is  by  way  of  objection  and 
exception,  on  that  account,  upon  the  trial."  The  subject  is 
now  controlled  by  statute. 

Section  467  of  the  Code  of  Criminal  Procedure  provides :  "  A 
motion  in  arrest  of  judgment  is  an  application,  on  the  part  of 
the  defendant,  that  no  judgment  be  rendered  on  a  plea  or  ver- 
dict of  guilty,  or  on  a  verdict  against  the  defendant  upon  the 
plea  of  a  former  conviction  or  acquittal.  It  may  be  founded 
on  any  of  the  defects  in  the  indictment,  mentioned  in  section 
881." 

Section  881  provides:  "The  objections  mentioned  in  section 
three  hundred  and  twenty-three  can  only  be  taken  by  demurrer ; 
except  that  the  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  crime,  may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  and  in  arrest  of  judgment." 

And  section  828  provides :  "  The  defendant  may  demur  to  the 
indictment,  when  it  appears  upon  the  face  thereof : 

"  1.  That  the  grand  jury,  by  which  it  was  found,  had  no 
legal  authority  to  inquire  into  the  crime  charged,  by  reason  of 
its   not  being  within   the  local  jurisdiction  of   the   county; 


"  4.  That  the  facts  stated  do  not  constitute  a  crime ; 


#  #  #  »> 


•  See  6th  ed.—rREP. 
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It  is  well  settled  that  the  Legislature  has  the  right  to  regu- 
late matters  of  procedure  in  criminal  cases.  "  Such  matters 
are  now  regulated  by  the  provisions  of  the  Code  of  Criminal 
Procedure,  and  however  inconvenient,  or  even  oppressive,  they 
may  appear  to  be  in  specific  cases,  the  courts  must  apply  them, 
as  best  they  can,  for  they  embody  the  commands  of  the  law- 
making power  in  matters  wherein  its  fiat  is  supreme  and  final." 
(People  V.  Glen,  173  N.  Y.  895,  17  N.  Y.  Crim.  225.  See,  also. 
People  ex  rel.  Jerome  v.  Court  of  General  Sessions,  112  App. 
Div.  424;  affd.,  186  N.  Y.  604.) 

From  the  sections  of  the  Code  of  Criminal  Procedure  quoted 
it  is  clear  that  a  motion  in  arrest  of  judgment  raises  the  follow- 
ing questions  only : 

(1)  Did  the  court  have  jurisdiction  of  the  subject-matter  of 
the  indictment.'* 

(2)  Do  the  facts  stated  in  the  indictment  constitute  a  crime .^ 
The  information  in  the  Court  of  Special  Sessions  takes  the 
place  of  the  indictment  in  the  General  Sessions  or  the  Supreme 
Court.     (Code  Crim.  Proc.  §  742.) 

Section  81,  subdivision  4,  of  the  Inferior  Criminal  Courts  Act 
of  the  City  of  New  York  (Laws  of  1910,  chap.  659)  provides: 
"  All  sections  of  the  Code  of  Criminal  Procedure  consistent 
with  this  act  regulating  and  controlling  the  practice  and  pro- 
cedure of  the  Court  of  Greneral  Sessions  of  the  Peace  in  the 
City  and  County  of  New  York  shall  apply,  as  far  as  may  be, 
to  the  practice  and  procedure  in  the  Court  of  Special  Sessions, 
and  shall  regulate  and  control  the  practice  and  procedure  of 
the  said  court,  in  so  far  as  its  jurisdiction  and  organization  will 
permit.'* 

In  People  v.  Huson  (187  N.  Y.  97)  the  court  said:  "  There 
was  a  motion  for  a  new  trial  but  the  order  denying  it  brings 
up  nothing  for  us  to  review.  There  was  a  motion  for  an  arrest 
of  judgment,  but  that  brought  up  only  the  jurisdiction  of 
the  court  over  the  subject  of  the  indictment,  which  is  not  dis- 
puted, and  the  question  whether  the  facts  stated  constitute  a 
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crime,  meaning,  of  course,  the  facts  stated  in  the  indictment.'* 
In  People  v.  Jackson  (191  N.  Y.  298,  22  N.  Y.  298)  the  court 
said:  "  A  motion  in  arrest  of  judgment  can  be  granted  only  in 
two  cases :  1.  When  the  court  has  no  jurisdiction  over  the  sub- 
ject of  the  indictment.  2.  When  the  facts  stated  in  the  indict- 
ment do  not  constitute  a  crime.  (People  v.  Meakim,  133  N.  Y. 
214,  8  N.  Y.  Crim.  404 ;  Code  Cr.  Pro.  §§  823,  831,  467.)  As  it 
is  conceded  that  the  Court  of  General  Sessions  of  the  Peace  in 
which  the  indictment  under  consideration  was  found  and  tried 
has  jurisdiction  of  the  crime  of  bribery,  the  power  of  the 
recorder  to  arrest  judgment  depends  upon  the  sufficiency  of  the 
indictment  itself.  The  question  before  us,  therefore,  is  the  same 
as  if  the  defendant  had  demurred  to  the  indictment  upon  the 
ground  that  the  facts  stated  therein  do  not  constitute  a  crime." 
(See,  also.  People  v.  Kelly,  94  N.  Y.  626 ;  People  v.  Buddensieck, 
108  id.  487,  496,  6  N.  Y.  Crim.  69;  People  v.  Austin,  68  App. 
Div.  882;  People  v.  Cox,  67  id.  844;  People  v.  Abeel,  45  Misc. 
Rep.  87;  affd.,  100  App.  Div.  616;  182  N.  Y.  416,  19  N.  Y. 
Crim.  624.) 

As  the  court  had  jurisdiction  of  the  subject-matter  and  as 
the  facts  stated  in  the  information  constitute  a  crime  the  Court 
of  Special  Sessions  was  without  power  to  grant  the  order  of 
arrest  of  judgment. 

The  order  appealed  from  should  be  reversed  and  the  case 
remanded  to  the  Court  of  Special  Sessions,  with  directions  to 
pass  judgment  upon  the  conviction. 

Ingbaham,  p.  J.,  McLaughlin,  Scott  and  Hotchkiss,  JJ., 
concurred. 

Order  reversed  and  case  remanded  to  Court  of  Special 
Sessions,  with  directions  to  pass  judgment  upon  the  conviction. 
Order  to  be  settled  on  notice. 
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COURT  OF  SPECIAL  SESSIONS- KINGS  COUNTY, 

May  1915. 

THE  PEOPLE  V.  FOTIS  POULOS. 

Conducting  business  unoeb  fictitious   name— Penal  law,  sbc.  440. 
Where  a  restaurant  is  run  under  the  assumed  name  of  the  **  Bristol  *' 
no  certificate  being  filed  or  the  real  name  of  the  proprietor  being  ad- 
vertised or  posted,  it  is  a  violation  of  section  440,  Penal  Law,  in  the 
use  of  a  fictitious  name. 

Present  : — Hons.  Cornelius  F.  Collins^  P.  J. :  George  J. 
0*Keepe  and  John  J.  Freschi,  JJ. 

Edward  W.  Cooper^  Esq.^  Assistant  District  Attorney^  for 
the  People ;  Henry  M.  Fertig,  Esq.^  for  the  defendant. 

Freschi,  J.  : 

The  defendant  conducts  and  maintains  a  restaurant  under 
the  name,  style  and  designation  of  ^*  Bristol,"  an  assumed  name. 
This  name  is  used  by  him  in  connection  with  the  words  **  oyster 
and  chop  house,"  all  of  which  is  printed  on  the  defendant's  show 
window  and  his  bill  of  fare.  Nowhere  in  or  about  his  business 
place  does  the  defendant  advertise  or  post  his  real  name.  It  is 
admitted  that  the  defendant  failed  to  file  the  certificate  required 
by  law  (sec.  440,  Penal  Law).  There  is  here  a  holding  out  and 
the  conducting  of  a  business  under  a  fictitious  name.  The  false 
name  is  held  out  to  the  public  that  is  invited  and  induced  thereby 
to  patronize  defendant.  This  is  misrepresentation  and  tends 
to  mislead  and  deceive.  The  scope  of  the  statute,  states  the 
court  in  Black  v.  N.  Y.  Life  Insurance  Co.  (70  Misc.,  582,  588), 
is  against  those  who  design  to  use  such  name  to  deceitfully 
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procure  credit  or  injuriously  mislead  people  by  means  of  it. 
The  statute  has  its  foundation  in  public  policy  for  the  protec- 
tion of  the  commercial  conmiunity  (Sinnot  v.  Grerman- American 
Bank,  164  N.  Y.,  886;  McArdle  v.  Thames  Iron  Works,  96 
App.  Div.  189,  140;  Jenner  v.  Shope,  205  N.  Y.  72;  Gay  v. 
Seibold,  97  N.  Y.  474;  People  v.  Whiting,  68  Misc.  806). 
Fraud  or  injury  might  be  worked  by  the  use  of  a  false  name. 
Reliance  by  the  patron  on  the  quality  of  the  food  served  and 
the  security  of  wearing  apparel  in  a  restaurant  in  a  large  degree 
depends  upon  the  individual  whose  name  figures  as  the  owner 
of  the  business.  A  name  has  a  commercial  value  which  is  pro- 
tected in  various  ways.  There  is  a  possibility  that  a  deception 
may  be  practiced  or  a  patron  imposed  upon  in  such  a  way  as  to 
bring  him  some  harm  where  the  real  owner  is  not  disclosed. 

The  spirit  and  intent  of  the  statute  is  to  protect  not  alone 
creditors,  but  all  persons  who,  in  dealing  with  the  defendant, 
may  be  placed  in  the  relation  of  a  creditor  or  claimant  toward 
him. 

The  illegality  consists  in  the  use  of  the  fictitious  name. 

I  vote  for  a  conviction. 

All  concur. 
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COURT  OF  OENERAL  SESSIONS-COUNTY  OF  NEW 

YORE, 

May  7, 1915. 
THE  PEOPLE  V.  FANNIE  SPRITZER. 

(90  Misc.  512.) 
Appeal — ^Fbom  judgment  op  cornricnoN  in  uagistbatb's  cx)ubt — ^Infebior 

CRIMINAL  C0X7BTS  ACT,  SS  81,  112. 

Where  on  appeal  from  a  judgment  of  conviction  in  a  Magistrate's 
Court  of  the  city  of  New  York  it  appears  that  defendant,  being  rep- 
resented by  counsel,  had  a  fair  trial,  was  properly  convicted  and 
sentenced,  and  not  only  had,  but  availed  herself  of,  the  opportunity  of 
communication  with  others  as  she  desired,  the  failure  of  the  mag> 
istrate  to  observe  the  requirements  of  section  81  of  the  Inferior  Crim- 
inal Courts  Act  (Laws  1910,  chap.  659)  did  not  affect  defendant's  sub- 
stantial rights  and  was  not  sufficient  to  call  for  a  reversal  of  the  judg- 
ment of  conviction. 

Appeal  from  a  judgment  of  conviction  in  a  Magistrate's 
Court. 

Benjamin  A,  Hartstein^  for  appellant. 

James  A.  Delehanty^  Assistant  District  Attorney ^  for 
respondent. 

Wadhams,  J.  : 

This  is  an  appeal  from  a  judgment  of  conviction  in  the 
Magistrate's  Court.  The  only  ground  upon  which  the  de- 
fendant contends  that  the  judgment  should  be  reversed  is  that 
the  magistrate  failed  to  give  notice  to  the  defendant  in  con- 
formity with  section  81  of  chapter  659  of  the  Laws  of  1910, 
known  as  the  Inferior  Criminal  Courts  Act.  Section  81  pro- 
vides : 
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*'  At  the  time  of  the  arraignment  and  also  immediately  upon 
the  conviction  of  a  defendant,  the  magistrate  shall  inform  said 
defendant  that  he  is  entitled  to  conmiunicate  with  his  relatives 
or  friends,  and  that  he  may  send  a  letter  or  message  or  telephone 
as  provided  in  section  one  hundred  and  twelve  of  this  act.  Each 
chief  city  magistrate  shall  investigate  the  manner  and  method 
of  the  enforcement  by  the  department  of  correction  of  the  pro- 
visions of  section  one  hundred  and  twelve  of  this  act,  and  in  the 
event  that  any  of  the  duties  imposed  by  such  provisions  are  not 
properly  performed,  said  chief  city  magistrate  shall  promptly 
report  the  same  in  writing  to  the  mayor." 

Section  112  provides: 

**  The  commissioner  of  corrections  shall  cause  to  be  placed  in 
each  district  prison  a  notice  in  several  languages,  setting  forth 
that  prisoners  have  the  right  to  send  a  message  or  to  write  or  to 
cause  their  relatives  or  friends  to  be  telephoned  to  in  the  manner 
hereinafter  set  forth,  and  also  stating  the  rates  of  messenger 
service.  Whenever  a  person  is  detained  in  a  district  prison  the 
keeper  or  other  person  in  charge  shall,  at  the  request  of  such 
prisoner,  telephone,  without  cost,  to  one  number  in  the  city  of 
New  York  given  him  by  said  prisoner  in  an  effort  to  reach  his 
relatives  and  friends,  or,  at  the  option  of  the  prisoner,  give  him 
a  two-cent  stamped  envelope  free  of  charge,  or  at  cost  an 
envelope  with  necessary  postage  for  a  special  delivery  letter. 
The  keeper  or  other  person  in  charge  shall,  at  the  request  of 
such  prisoner,  telephone  to  such  other  numbers  as  the  prisoner 
may  request  upon  the  pajrment  of  the  regular  telephone  charge 
for  the  same.  It  shall  be  the  duty  of  the  lieutenant,  or  other 
officer  in  charge  at  the  police  station,  to  telephone  free  of 
charge  to  three  numbers  at  the  request  of  the  prisoner.  In 
each  case  the  lieutenant,  or  other  officer  in  charge  of  the  station 
house,  or  the  keeper,  or  other  person  in  charge  of  the  district 
prison,  shall  inform  the  prisoner  of  his  opportunity  to  tele- 
phone or  receive  a  stamped  envelope  and  postage  as  above  set 
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set  forth,  and  in  addition  thereto,  in  each  district  prison 
there  shall  be  installed  a  messenger  telegraph  service,  and 
whether  the  prisoner  sends  a  message  by  said  service  or  by  a 
messenger  he  shall  not  be  charged  any  sum  greater  than  the 
customary  rate  for  similar  service  from  any  other  place  in  the 
city." 

Judge  Nott,  in  People  v.  Griesman,  149  N.  Y.  Supp.  68, 
referring  to  section  81  of  the  Inferior  Criminal  Courts  Act, 
said: 

"  The  plain  purpose  of  the  legislature  was  that  in  cases  where 
the  magistrates  have  summary  jurisdiction  the  defendant 
should  not  be  put  to  trial  or  sentenced  until  notified  of  his  right 
to  communicate  with  his  friends  or  relatives  and  afforded  an  op- 
portunity to  do  so. 

^^As  in  this  case  the  defendant  was  both  put  to  trial  and 
sentenced  without  being  afforded  the  rights  granted  by  the 
statute,  it  follows  that  the  judgment  of  conviction  should  be 
reversed  and  a  new  trial  granted." 

Judge  Rosalsky,  in  the  case  of  People  v.  Patterson,  N.  Y. 
L.  J.  Oct.  15, 1914,  follows  the  decision  in  the  case  of  People  v. 
Griesman,  supra.  In  the  Griesman  case,  it  appears  that  the  de- 
fendant was  immediately  tried  upon  arraignment  and  was  im- 
mediately sentenced;  was  not  represented  by  counsel;  did  not 
call  any  witnesses,  and  was  not  warned  of  his  right  to  call  wit- 
nesses. 

It  was  clearly  the  intent  of  the  legislature  that  notice  should 
be  given  to  afford  the  defendant  an  opportunity  to  communicate 
with  relatives  or  friends  for  the  purpose  of  obtaining  counsel  or 
procuring  witnesses ;  in  other  words,  that  the  defendant  should 
be  given  a  fair  chance  to  contest  the  issue. 

In  the  case  before  me  it  appears  that  the  defendant  was 

arrested  on  the  6th  of  February,  at  about  eight  forty-five  p.  m., 

and  was  taken  to  the  Magistrate's  Court  the  same  night,  when  a 

''  complaint  was  made  against  her.     No  hearing  was  had  on 
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February  fifth »  but  the  trial  was  put  over  to  February  eighth 
and  bail  fixed.  The  record  does  not  show  whether  in  the  interim 
the  defendant  was  out  on  bail,  but  on  February  eighth  a  notice 
of  appearance  was  filed  by  counsel,  and  on  the  same  day  a  trial 
was  had.  Throughout  the  trial,  the  defendant  was  represented 
by  counsel,  who  examined  and  cross-examined  witnesses.  At  the 
end  of  the  people's  case,  counsel  for  the  defendant  made  a  mo- 
tion to  dismiss  the  complaint  on  the  ground  that  the  people  had 
failed  to  prove  a  case  against  the  defendant,  which  motion  was 
denied  and  an  exception  taken.  The  defendant  then  took  the 
stand  and  was  examined  in  her  own  behalf,  and  at  the  conclusion 
of  such  examination  the  court,  addressing  counsel,  asked: 
"  That  is  your  case?  "  and  counsel  replied  "  Yes.'*  Thereupon 
the  defendant  was  found  guilty  and  remanded  until  the  follow- 
ing day  for  sentence.  On  the  following  day,  when  the  defendant 
was  again  before  the  court  for  sentence,  she  was  represented  by 
counsel,  who  addressed  the  court  in  her  behalf. 

Section  764  of  the  Code  of  Criminal  Procedure  provides: 
**  After  hearing  the  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects  which  have  not 
prejudiced  the  substantial  rights  of  the  defendants,  and  may 
render  the  judgment  which  the  court  below  should  have  ren- 
dered, or  may,  according  to  the  justice  of  the  case,  affirm  or 
reverse  the  judgment,  in  whole  or  in  part,  as  to  all  or  any  of 
the  defendants,  if  there  be  more  than  one,  or  may  order  a 
new  trial,  or  many  modify  the  sentence." 

In  my  opinion,  the  substantial  rights  of  the  defendant  have 
not,  in  this  case,  been  prejudiced  by  a  failure  of  the  magistrate 
to  observe  the  requirements  of  section  81  of  the  Inferior  Crim- 
inal Courts  Act.  The  proper  procedure  is  to  give  the  notice 
both  at  the  time  of  arraignment  and  immediately  upon  con- 
viction in  conformity  with  section  81,  whether  or  not  the  de- 
fendant is  represented  by  counsel.  But  it  is  the  duty  of  the 
court  to  determine  whether  the  failure  to  observe  the  proper 
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procedure  has,  in  fact,  operated  to  the  prejudice  of  the  defend- 
ant or  is  merely  a  technical  error  which  does  not  affect  the  de- 
fendant's substantial  rights.  In  the  case  before  me  the  judg- 
ment is  justified  by  the  evidence  and  the  only  question  is 
whether  the  omission  to  give  the  notice  has  prejudiced  the  de- 
fendant. 

It  appears  that  upon  the  making  of  the  complaint  no  testi- 
mony was  taken  but  an  adjournment  was  had  for  three  days, 
during  which  time  defendant  evidently  had  opportunity  to  make 
such  communication  with  others  as  she  desired,  because  upon 
the  trial  she  was  represented  by  counsel  who  had,  in  the  mean- 
time, filed  a  notice  of  appearance  as  her  attorney.  Moreover, 
at  the  conclusion  of  the  trial,  an  adjournment  was  had  until 
the  following  morning,  when  the  defendant  was  again  repre- 
sented by  counsel,  who  addressed  the  court  in  her  behalf. 

In  People  v.  Markheim,  162  App.  Div.  859,  866,  Mr.  Justice 
Scott  says :  "  To  reverse  this  eminently  just  conviction  for  the 
alleged  error  in  the  charge  which,  if  it  was  an  error,  was  amply 
and  abundantly  corrected,  would  be  to  grasp  at  the  shadow 
and  lose  sight  of  the  substance.  In  a  criminal  prosecution  the 
People  have  rights  as  well  as  the  defendant,  and  one  of  those 
rights  is  that  a  person  convicted  of  crime  shall  not  be  set  free 
for  purely  technical  and  academic  errors  which  it  can  be  clearly 
seen  have  not  operated  to  prejudice  the  defendant." 

The  defendant  had  a  fair  trial  and  was  properly  convicted 
and  sentenced.  She  not  only  had,  but  availed  herself  of,  the 
opportunity  of  communication,  which  the  procedure  prescribed 
by  sections  81  and  112  of  the  Inferior  Criminal  Courts  Act 
was  intended  to  assure.  To  reverse  upon  the  ground  that 
specific  notice  was  not  given  to  her  would  be  to  set  aside  a  just 
judgment  for  a  mere  lapse  in  procedure,  which  did  not  affect 
her  substantial  rights. 

Judgment  affirmed. 
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SUPREME  COITBT— APP.  DIVISION— SECOND  DE- 

PABTMENT, 

May  25, 1915. 
THE  PEOPLE  V.  BENJAMIN  MICHAELS. 

(168  App.  Div.  258.) 

EVIDEITCE — FOBMSB  CONVICTION    OP   CBIMB — SCOPE   OF  EXPLANATION   BY   DE- 
FENDANT. 

Where  on  the  trial  of  a  criminal  action  the  defendant  admits  that 
he  had  been  previously  convicted  of  another  crime,  he  should  be  per- 
mitted to  state  the  facts  upon  which  the  finding  of  guilt  rested,  but 
should  not  be  permitted  to  refute  those  facts. 

Appeal  by  the  defendant,  Benjamin  Michaels,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  City  of  New  York, 
borough  of  Brooklyn,  Part  2,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  23d  day  of  November,  1914,  convicting  him 
of  the  crime  of  possessing  cocaine. 

William  Adams  RobmsoUy  for  the  appellant. 

Harry  G.  Andersouy  Assistant  District  Attorney  [James  C. 
Cropsey,  District  Attorney^  and  Hersey  Egginton,  Assistant 
District  Attorney ^  with  him  on  the  brief],  for  the  respondent. 

Thomas,  J. : 

The  evidence  sustains  the  conviction.  The  defendant  upon 
cross-examination  testified  that  he  had  been  convicted  of  a 
crime,  and  it  is  urged  that  he  should  have  been  allowed  greater 
latitude  in  explaining  the  circumstances.  In  an  earlier  action 
between  him  and  the  People  it  was  decided  that  he  had  been 
guilty  of  a  larceny.  That  fact  was  established.  Here  tlic 
People  would  use  the  judgment  establishing  the  fact  to  affect 
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the  defendant's  credibility  as  a  witness.  The  defendant  urges 
that  the  judgment  invoked  for  such  purpose  loses  its  force  as 
an  estoppel,  and  that  the  fact  determined  by  it  is  the  subject 
of  renewed  controversy.  It  was  an  issuable  fact  on  the  first 
trial.  It  is  used  collaterally  on  the  present  trial  to  diminish  or 
to  destroy  the  credibility  of  the  same  defendant.  But  the 
judgment  does  not  lose  its  verity  between  the  parties  because 
it  is  used  to  prove  a  collateral  and  material,  although  not  an 
issuable  fact.  The  inquiry  may  be  approached  in  a  different 
way.  Indeed,  it  is  considered  by  other  method  in  that  learned 
treatise,  Wigmore  on  Evidence,  section  1116.  It  is  not  neces- 
sary to  determine  what  the  rule  would  be  in  a  civil  action,  or 
in  an  action  where  the  witness  is  not  a  party.  It  is  observed, 
however,  that  in  some  jurisdictions  a  witness,  although  not  a 
party,  cannot  show  that  his  conviction  in  another  action  was 
illegal.  (State  v.  Leo,  80  N.  J.  L.  21 ;  Commonwealth  v.  Galli- 
gan,  155  Mass.  54.)  In  the  last  case  it  was  decided  that 
the  witness  was  properly  denied  opportunity  to  state  facts  and 
circumstances  connected  with  his  conviction  of  a  crime,  as  the 
question  would  permit  statement,  not  only  of  the  degree  of 
the  crime,  but  of  matters  contradicting  the  record.  In  the 
present  case  the  defendant  explained  that  he  lost  the  money 
and  that  he  was  convicted  of  stealing  it,  and  his  statement  that 
he  did  not  steal  the  money  was  left  before  the  court,  although 
objection  to  it  was  sustained.  But  he  was  properly  denied  the 
privilege  of  explaining  the  transaction,  inasmuch  as  the  ques- 
tion was  broad  enough  to  allow  him  to  deny  the  validity  of  the 
judgment.  I  may  add  that  it  has  been  decided  in  Massachusetts 
that  a  witness  in  an  action,  civil  or  criminal,  whether  he  be  a 
party  or  otherwise,  cannot  show  that  he  was  innocent  of  a 
crime  of  which  he  was  elsewhere  convicted.  (Commonwealth  v. 
Feldman,  131  Mass.  588;  Lamoureux  v.  New  York,  N.  H.  k 
H.  R.  R.  Co.,  169  id.  338.)  Where,  as  in  the  present  case,  the 
evidence  is  gained  by  parol,  the  witness  should  be  permitted  to 
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state  the  facts  upon  which  the  finding  of  guilt  rests,  but  not  to 
refute  the  facts.  Otherwise  the  jury  would  not  be  informed  of 
the  nature  and  extent  of  the  defendant's  guilt.  The  matter 
was  sufficiently  made  known  in  the  present  case.  At  least,  the 
question  excluded  permitted  the  witness  to  testify  to  inadmissi- 
ble things. 

The  judgment  of  conviction  should  be  affirmed. 

Jenks,  p.  J.,  Stapliston  and  Rich,  JJ.,  concurred. 

The  parties  hereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed. 
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SUPREME    COURT-APPELLATE 
DEPARTMENT, 

May  7  1915 


DIVISION-THIRD 


THE  PEOPLE  ex  rel.  LEON  LAWTON  v.  HENRY  W. 
SNELL,  SHERIFF. 

(168  App.  Div.  410.) 

<1.)  Bastabds* — ^Effect  of  failure  of  offices  hakhtg  abhbst  in  ah- 
otheb  county  to  allow  defendant  opportunity  tto  secure  bail — 
Does  not  deprive  justice  op  jurisdiction. 

A  police  justice  of  the  city  of  Troy  is  not  deprived  of  jurisdiction  in 
a  bastardy  proceeding  because  the  officer  who  served  the  warrant  issued 
by  said  justice  refused  to  allow  the  defendant,  a  resident  of  another 
county  and  arrested  there,  to  procure  bail  under  section  844  of  the 
Ck)de  of  Criminal  Procedure. 

<2.)   Same. 

The  officer  who  made  the  arrest  violated  the  rights  of  the  defendant 
under  section  844  of  the  Code  of  Criminal  Procedure,  and  for  this  in- 
vasion of  his  rights  the  defendant  should  have  redress. 

<3.)  Same — Code  crim.  pro.,  §  844,  does  not  entitle  defendant  to  trial 
in  first  instance  in  county  court. 

The  provision  of  section  844  of  the  Code  of  Criminal  Procedure 
permitting  a  defendant  arrested  in  a  county  other  than  the  one  in 
which  the  warrant  was  issued  to  give  a  bond  to  appear  "  at  the  next 
County  Court  of  the  county  where  the  warrant  was  issued,  and  obey 
its  order  thereon,"  does  not  entitle  the  defendant  to  a  trial  in  the  first 
instance  in  the  County  Court. 

<4.)   Same — ^No  jurisdiction  in  bastardy  proceedings  in  county  court. 
There   is  no  provision  of  the   Code  of   Criminal   Procedure  which 
clothes  the  County  Court  with  original  jurisdiction  to  hear  bastardy 
proceedings. 

Appeal  by  the  relator,  Leon  Lawton,  from  an  order  of  the 
County  Court  of  Rensselaer  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  11th  day  of  December,  1914,  dis- 


•  See    Note,  Vol.  23,  p.  33. 
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missing  the  writ  of  habeas  corpus  herein  and  demanding  the  re- 
lator to  custody. 

Wallace  H.  Sidney,  for  the  appellant. 

John  P.  Taylor,  District  Attorney  ICharles  I.  Webster  of 
counsel],  for  the  respondent. 

Howard,  J. : 

On  the  application  of  the  overseer  of  the  poor  of  the  city  of 
Troy,  the  police  justice  of  that  city  issued  a  warrant  for  the 
arrest  of  Leon  Lawton  who  was  charged  with  being  the  father 
of  a  bastard  child  likely  to  be  bom  and  of  which  Agnes  Muckle 
was  pregnant.  Lawton  was  a  resident  of  Schoharie  county 
and  was  arrested  in  that  county.  When  a  warrant  is  issued  in 
bastardy  proceedings  and  the  defendant  is  arrested  in  a  county 
other  than  the  one  in  which  the  warrant  is  issued,  section  844 
of  the  Code  of  Criminal  Procedure  commands  that  he  be  taken 
before  a  magistrate  of  the  county  in  which  he  is  arrested  so 
that  he  may,  if  he  wishes  to  do  so,  give  the  bond  provided  for 
by  that  section  and  in  that  manner  bring  about  his  immediate 
release.  Although  the  defendant  requested  the  officer  who 
arrested  him  to  take  him  before  a  magistrate  of  Schoharie 
county,  the  officer  refused  to  do  so  but  took  him  immediately  to 
Rensselaer  county  without  affording  the  defendant  an  oppor- 
tunity to  give  bail.  After  the  defendant  was  returned  to 
Rensselaer  county  and  was  arraigned  before  the  police  justice, 
the  magistrate  heard  the  evidence  in  the  proceeding  and  made 
an  order  of  filiation  and  committed  the  defendant  to  the  Troy 
jail,  he  having  failed  to  give  the  undertaking  required  by  sec- 
tion 851.  Objection  in  due  season  was  made  and  several  times 
repeated  to  the  jurisdiction  of  the  police  justice  on  the  grounds 
that  the  defendant  was  not  accorded  his  rights  under  section 
844  of  the  Code  of  Criminal  Procedure.     After  the  commit- 
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ment  of  the  defendant  to  the  Rensselaer  county  jail,  he  sued 
out  a  writ  of  habeas  corpus  before  the  Rensselaer  county  judge 
to  test  the  validity  of  his  commitment.  In  that  proceeding  the 
only  question  litigated  was  the  jurisdiction  of  the  police 
justice.  The  county  judge  concluded  that  the  police  justice 
had  jurisdiction  to  take  the  evidence  and  make  the  conmiitment 
and  he,  therefore,  made  an  order  dismissing  the  writ  and  re- 
manding the  defendant  to  the  Troy  jail.  An  appeal  from  that 
order  brings  the  question  of  the  jurisdiction  of  the  police 
justice  to  our  attention. 

By  virtue  of  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure relating  to  bastardy  proceedings  and  by  sections  184 
and  185  of  the  second  Class  Cities  Law,  the  police  justice  of  the 
city  of  Troy  was  vested  with  exclusive  jurisdiction  in  this  case. 
No  other  court  under  any  circumtsances  could  have  conducted 
the  examination.  Under  section  844  of  the  Code  of  Criminal 
Procedure  two  rights  were  accorded  to  the  defendant:  Firsts 
the  right  to  plead  guilty,  so  to  speak,  and  give  a  bond  for  the 
support  of  the  bastard ;  second,  the  right  to  give  a  bond  for  his 
appearance  "  at  the  next  County  Court  of  the  county  where  the 
warrant  was  issued,  and  obey  its  order  thereon."  By  giving  an 
undertaking  to  observe  either  of  these  conditions  the  defendant 
was  entitled  to  his  immediate  discharge  from  custody.  The 
defendant  was  deprived  by  the  officer  who  arrested  him  of  the 
rights  accorded  to  him  under  section  844  and  was  unlawfully 
detained  in  custody  and  taken  to  Troy  under  arrest  and  cast 
into  jail.  But  did  that  circumstance  rob  the  police  justice  of 
jurisdiction.^    That  is  the  question  before  us. 

In  the  relator's  brief  his  counsel  contends  that  as  defendant 
he  had  a  right  to  "  give  a  bond  to  have  his  case  tried  in  County 
Court."  Had  he  been  permitted  to  give  this  bond  the  police 
justice  would  have  been  ousted  of  jurisdiction,  so  the  relator 
contends. 

The  provision  in  section  844  permitting  a  defendant,  arrested 
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in  a  county  other  than  the  one  in  which  the  warrant  was  issued, 
to  give  a  bond  to  appear  "  at  the  next  County  Court  of  the 
county  where  the  warrant  was  issued,  and  obey  its  order 
thereon,"  appears  at  first  glance  to  indicate  that  a  defendant 
may  give  a  bond  which  will  entitle  him  to  a  trial  in  the  first 
instance  in  the  County  Court.  This  first  impression  is,  how- 
ever, dispelled  by  a  subsequent  explanatory  provision  in  section 
854,  which  reads  as  follows :  "  When  security  taken  out  of  the 
county,  for  the  appearance  of  the  defendant  at  the  County 
Court,  as  provided  in  section  eight  hundred  and  forty-four,  is 
returned  to  the  magistrate  who  issued  the  warrant,  he  must 
associate  with  himself  another  magistrate  of  the  same  county, 
and  the  magistrates  thus  associated  must  proceed  as  provided 
in  sections  eight  hundred  and  forty-eight  to  eight  hundred  and 
fifty,  both  inclusive."  That  is  to  say,  the  magistrate  who  issued 
the  warrant,  the  police  justice  in  this  case — ^not  the  County 
Court — must  exercise  jurisdiction  and  must  proceed  with  the 
trial  as  though  the  defendant  had  been  arrested  in  the  county 
where  the  warrant  was  issued  and  arraigned  before  that  mag- 
istrate in  the  first  instance.  In  fact  there  is  no  provision  of  the 
Code  of  Criminal  Procedure  which  clothes  the  County  Court 
with  the  original  jurisdiction  to  hear  bastardy  proceedings. 
After  giving  the  undertaking  provided  for  in  section  844,  the 
defendant  is  relieved  by  section  855  of  the  necessity  of  appear- 
ing personally  at  the  examination.  If  the  examination  results 
in  a  determination  that  he  is  not  the  father  of  the  bastard,  he 
and  his  sureties  are  thereby  relieved  of  all  liability  on  the  un- 
dertaking; but  if  he  is  adjudged  to  be  the  father  of  the  bastard 
his  undertaking  operates  as  a  notice  of  appeal  to  the  County 
Court.  This  is  not  specifically  provided  by  the  Code  of  Crim- 
inal Procedure,  but  has  been  so  held  by  this  court.  (Hutton 
V.  Bretsch,  157  App.  Div.  68.)  Therefore,  had  the  defendant 
been  permitted  to  give  an  undertaking  under  subdivision  2  of 
section  844,  it  would  have  been  an  undertaking  on  appeal  from 
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an  order  of  filiation,  and  not  an  undertaking  which  would  have 
entitled  him  to  an  original  trial  in  the  County  Court.  Hence 
it  would  not  have  operated  to  oust  the  police  justice  of  juris- 
diction. These  apparently  inconsistent  sections  of  the  Code  of 
Criminal  Procedure  (844  and  854)  must  be  construed,  if  possi- 
ble, so  as  to  give  meaning  and  effect  to  each.  To  hold  that  sub- 
division 2  of  section  844  entitles  the  defendant,  upon  giving  a 
bond,  to  an  original  trial  in  the  County  Court  is  to  render 
section  854  meaningless  and  void. 

But  the  relator  further  contends  that,  in  a  case  where  the 
defendant  is  arrested  out  of  the  county,  the  magistrate  is  au- 
thorized to  proceed  with  the  hearing  only  in  case  the  defend- 
ant be  taken  before  a  magistrate  of  the  county  in  which  he  is 
arrested  as  provided  by  section  844.  If  a  defendant,  being 
arrested  in  a  county  other  than  the  one  in  which  the  warrant  is 
issued,  be  taken  before  a  magistrate  of  the  county  where  he  is 
arrested,  and  he  there  gives  the  undertaking  provided  by  sub- 
division 2  of  section  844,  the  justice  who  issued  the  warrant 
may  in  that  event  proceed  with  the  hearing.  (§  854.)  And, 
being  taken  before  a  magistrate  of  the  county  where  he  is 
arrested,  if  he  fails  to  give  the  undertaking  provided  by  sub- 
division 2  of  section  844,  the  justice  who  issued  the  warrant 
may  also,  in  that  event,  proceed  with  the  hearing.  (§§  846, 
848.)  But  unless  these  requirements  of  section  844  be  ob- 
served, the  justice,  under  the  literal  terms  of  the  statute,  is  not 
authorized  to  proceed.  But  the  literal  language  of  statutes  is 
often  deficient  and  if  followed  strictly  would  result  frequently 
in  absurdities  and  miscarriages  of  justice.  "  A  strict  and 
literal  interpretation  is  not  always  to  be  adhered  to.'*  (People 
ex  rel.  Wood  v.  Lacombe,  99  N,  C.  49.)  The  human  mind  is 
fallible  and  it  cannot  foresee  every  eventuality;  hence  statutes 
do  not  always  provide  for  every  possible  contingency.  Expres- 
sions occasionally  creep  in  and  omissions  sometimes  occur  in 
legislative  enactments  which  render  them  imperfect  and  incom- 
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plete ;  but  it  is  the  duty  af  the  courts  in  such  cases  to  supply 
such  deficiencies.    If  there  were  no  law  but  the  legislative  law^ 
fatal  flaws  in  many  statutes  would  destroy  their  usefulness.    In 
the  instance  before  us  the  Legislature  has  failed  to  point  out 
the  procedure  in  a  case  where  the  defendant  is  not  taken  before 
a  magistrate  of  the  county  in  which  he  is  arrested,  as  provided 
by  section  844.     The  Legislature  evidently  assumed  that  the 
officer  making  the  arrest  would  do  his  duty;  not  violate  the 
law.     But  this  situation  having  arisen  it  is  the  duty  of  the 
court  to  supply  the  defect  and  carry  out  the  great  intent  of  the 
Legislature — that  intent  being  that  the  father  of  a  bastard 
child  shall  support  his  illicit  offspring.     In  the  case  before  us 
the  defendant  was  not  taken  before  a  magistrate  of  the  county 
in  which  he  was  arrested  and,  therefore,  so  the  defendant-re- 
la  tor  contends,  the  police  justice  was  not  authorized  to  proceed 
and  was  devoid  of  jurisdiction  even  though  the  defendant  was 
produced  before  him.     But  nowhere  does  the  statute  assume 
to  divest  the  justice  of  jurisdiction  in  the  event  that  the  de- 
fendant be  not  taken  before  a  magistrate  of  the  county  in 
which  he  is  arrested.     The  statute  has  simply  omitted  to  pro- 
vide for  a  situation  like  this.    The  contention  of  the  defendant- 
relator,  therefore,  that  the  police  justice  in  this  instance  lost 
jurisdiction  is  unsound.     It  is  true  that  some  of  the  prereq- 
uisites   which    the   statute   prescribes    for    setting   the   Police 
Court  in  motion  had  not  been  complied  with;  but  the  courts 
have,  on  previous  occasions,  met  similar  contingencies,  unfore- 
seen by  the  statute,  for  it  is  well  settled  "  that  it  is  no  defense 
to  a  criminal  prosecution  that  the  defendant  was  illegally  or 
forcibly  brought  within  the  jurisdiction  of  the  court."     (Peo- 
ple V.  Eberspacher,  79  Hun.  410;  Matter  of  Lagravc,  45  How. 
Pr.  801 ;  People  v.  Rowe,  4  Park.  Cr.  Rep.  253.)     Therefore, 
when  the  defendant  was  brought  before  the  police  justice,  even 
though  he  was  irregularly  brought  there,  the  magistrate  wa» 
authorized  to  proceed. 
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The  sections  of  the  Code  of  Criminal  Procedure  respecting 
bastardy  proceedings  are  inharmonious  and  often  inconsistent ; 
their  meaning  is  frequently  doubtful  and  conflicting  and  their 
purpose  obscure.  The  statute  is  carelessly  phrased  and  the 
whole  scheme  of  bastardy  procedure  is  unscientific.  It  should 
be  revised  and  rendered  simple,  certain  and  plain. 

The  officer  who  arrested  the  defendant  in  Schoharie  county 
violated  the  law  and  destroyed  the  rights  of  the  defendant 
under  section  844.  For  this  invasion  of  his  rights  the  defend- 
ant should  have  redress ;  it  is  not  for  us,  however,  in  this  pro- 
ceeding to  point  out  the  relief  which  may  be  obtained  or  the 
manner  of  obtaining.  We  are  only  to  determine  whether  the 
irregularity  complained  of  robbed  the  police  magistrate  of  jur- 
isdiction.   We  conclude  that  it  did  not. 

The  order  of  the  County  Court  should  be  affirmed,  without 
costs. 

All  concurred;  Smith,  P.  J.,  and  Kellogg,  J.,  in  result. 

Order  of  the  County  Court  affirmed,  without  costs. 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 
PARTMENT, 

May  14, 1915. 

THE    PEOPLE    V.    INTERNATIONAL    NICKEL    COM- 
PANY. 

(168  App.  Div.  246.) 

<1.)    PUBUO   NUISANCE — DELETERIOUS   FUMES   ABISINO   FBOIC   MANT7FACTUB- 
INO  PLANT  SITUATED  IN  FOREIGN   STATE. 

A  foreign  corporation,  conducting  an  industrial  plant  in  an  adjoin- 
ing State  cannot  be  indicted  in  this  State  for  maintaining  a  public 
nuisance  in  violation  of  the  Penal  Law,  because  deleterious  fumes, 
gases  and  odors,  emitted  from  its  plant,  are  oarried  into  this  State  to 
the  alleged  impairment  of  the  health  of  our  citizens. 

<2.)   Same — Jurisdiction. 

The  fact  that  said  fumes  are  carried  by  the  wind  int«  this  State  does 
not  constitute  a  nuisance  within  this  State  so  as  to  render  the  de- 
fendant amenable  to  our  statutes.  It  is  the  misuse  of  the  plant  itself 
that  is  the  nuisance,  and  that  can  only  be  attacked  in  the  State  where 
the  plant  is  situated. 

Appeal  by  the  plaintiiF,  The  People  of  the  State  of  New 
York,  from  an  order  and  judgment  of  the  County  Court  of 
Richmond  county,  entered  in  the  office  of  the  clerk  of  said 
county  on  the  10th  day  of  September,  1914,  sustaining  a  de- 
murrer to  an  indictment  found  against  the  defendant. 

William  Allaire  Shortt  ^Albert  C.  Fach,  District  Attorney ^ 
with  him  on  the  brief] ,  for  the  appellant. 

Francis  D.  PoUak  ^John  Foster  Dulles  and  George  M.  Pin- 
ney  with  him  on  the  brief],  for  the  respondent. 
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Putnam,  J. : 

Defendant  has  been  indicted  by  the  grand  jury  of  Richmond 
county  for  maintaining  a  public  nuisance  in  violation  of  sec- 
tion 1580  of  the  Penal  Law,  in  operating  an  industrial  plant  in 
Bayonne,  N.  J.,  in  such  manner  that  fumes,  gases  and  odors 
of  a  deleterious  character  escaped  from  said  plant,  and  were 
carried  by  the  wind  into  and  upon  Richmond  county,  whereby 
the  health  of  a  considerable  number  of  persons  in  Richmond 
county  was  endangered  and  injured. 

Defendant,  a  New  Jersey  corporation,  demurred  on  the 
ground  that  the  grand  jury  of  Richmond  county  was  without 
jurisdiction,  which  demurrer  has  been  sustained. 

Our  Code  of  Criminal  Procedure  (§  284,  subd.  4)  requires 
that  it  appear  from  the  indictment  that  the  offense  was  com- 
mitted at  some  place  within  the  jurisdiction  of  the  court,  with 
certain  exceptions,  none  of  which  are  applicable  here.  We,  arc,, 
however,  referred  to  section  1930,  subdivision  6,  of  the  Penal 
Law,  by  which  our  courts  may  punish  criminally :  "  A  person 
who,  being  out  of  the  State  and  with  intent  to  cause  within  it 
a  result  contrary  to  the  laws  of  this  State  does  an  act  which  in 
its  natural  and  usual  course  results  in  an  act  or  effect  contrary 
to  its  laws.'* 

This  makes  intent  essential.  But  this  indictment  does  not 
charge  that  defendant  acted  with  intent  to  cause  a  result  in 
this  State  contrary  to  its  laws. 

The  prosecution  urges  that  this  nuisance  is  not  confined  ta 
defendant's  New  Jersey  plant,  but  that  the  nuisance  actually 
consists  in  the  fumes  and  smoke  that  come  from  it  and  are 
blown  into  Richmond  coimty,  so  that  the  nuisance  was  there  a 
subject  of  indictment. 

Grenerally,  any  act,  omission  or  use  of  property,  which  re- 
sults in  polluting  the  atmosphere  with  noxious  or  offensive 
odors,  thereby  producing  material  physical  discomfort  and 
annoyance  to  person  or  property  is  a  nuisance.     The  odors 
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ana  smoke  complained  of  are  charged  to  come  from  the  defend- 
ant's plant  in  the  State  of  New  Jersey. 

It  is  the  maintenance  of  the  thing  itself,  the  misuse  of  the 
plant,  that  is  the  nuisance.  The  noxious  matters  given  off  as 
a  result  of  its  operation  are  the  evidences  and  effects  of  the 
nuisance.  (People  v.  Central  R.  R.  Co.  of  N.  J.,  42  N.  Y. 
283;  State  v.  Babcock,  80  N.  J.  L.  29;  Matter  of  Eldred,  46 
Wis.  580.) 

The  situs  of  this  nuisance  is  in  another  State.  While  the 
results  of  the  nuisance  may  affect  the  inhabitants  of  this  State, 
criminal  redress  against  the  defendant  will  have  to  be  sought 
in  the  courts  of  the  State  of  New  Jersey,  where  the  nuisance  is, 
or,  at  the  suit  of  the  State  of  New  York  in  the  capacity  of 
quasi-sovereign,  in  a  controversy  justifiable  in  the  Supreme 
Court  of  the  United  States.  (Greorgia  v.  Tennessee  Copper 
Co.,  206  U.  S.  280.) 

As  the  grand  jury  of  Richmond  county  had  not  jurisdiction 
to  find  the  indictment,  the  order  and  judgment  of  the  County 
Court  is  affirmed. 

Jenks,  p.  J.,  Cabb  and  Stapleton,  JJ.,  concurred. 

The  parties  hereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Order  and  judgment  of  the  County  Court  of  Rich- 
mond county  affirmed. 
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COITBT  OF  APPEALS, 
June  15, 1915. 

THE  PEOPLE  V.  MADELINE  FEROLA. 

(215  N.  Y.  285.) 
(L)  Witness — Compulsobt  attendance  of  one  accused  of  mubdeb  as 

WITNESS  IN  A  proceeding  WHEBEIN  THE  CHABGE  IS  BEINO  INVESTIGATED 
IS  A  VIOLATION  OF  CONSTITUTIONAL  BIGHTS. 

The  compulsory  attendance  of  one  accused  of  crime  as  a  witness  in 
a  proceeding  wherein  the  charge  is  being  investigated,  not  simply  the 
administering  an  oath,  violates  his  constitutional  rights  irrespective  of 
whether  he  is  called  before  a  coroner,  a  committing  magistrate  or  a 
grand  jury.     (N.  Y.  Const,  art.  1,  §  6.) 

(2.)  Same — Whebe  the  admission  of  confession  befobe  coboneb  did 

NOT  affect  SUBSTANTLAX  BIGHTS  OF  DEFENDANT. 

Defendant,  while  in  custody,  charged  with  homicide,  was  taken 
before  the  coroner  who  was  holding  an  inquest  into  the  death,  called 
as  a  witness,  sworn  and  gave  testimony.  Thereafter,  while  still  in 
custody,  she  was  taken  to  the  office  of  the  district  attorney  and  again 
examined.  Upon  consideration  of  the  evidence  relating  to  both  ex- 
aminations, tlie  statements  being  substantially  alike  in  all  essential 
respects,  heldy  that  while  the  defendant's  attendance  as  a  witness 
before  the  coroner  was  compulsory  as  a  matter  of  law  and  in  violation 
of  her  constitutional  rights,  her  attendance  and  examination  at  the 
district  attorney's  office  was  extra-judicial  and  the  question  whether 
it  was  compulsory  was  for  the  jury,  whose  finding  that  her  statement 
was  voluntary  is  not  against  the  weight  of  evidence ;  that  the  admission 
in  evidence  of  both  statements  cannot  be  considered  prejudicial  to  the 
defendant  wliere  the  statement  made  before  the  district  attorney  so 
fitted  in  with  the  surrounding  facts  and  circumstances  and  was  so 
strongly  corroborated  by  undisputed  evidence  as  to  make  it  practically 
certain  that  the  jury's  verdict  was  not  affected  in  the  slighest  by  the 
fact  that  there  were  two  confessions  instead  of  one.  Hence  the  admis- 
sion in  evidence  of  the  confession  before  the  coroner  presents  an  error 
not  affecting  the  substantial  rights  of  the  defendant  which  the  Court  of 
Appeals  is  required  to  disregard  on  appeal.     (Code  Crim.  Pro.  §  542.) 
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(3.)  Sams — When  fau.urb  to  instruct  jubt  not  obottnd  fob  revbbsal« 
The  trial  court  neglected  to  inform  the  jury  that,  if  they  found  a 
certain  witness  was  an  accomplice,  they  could  not  convict  upon  his 
evidence  unless  It  was  corroborated.  There  was  a  request  to  charge 
upon  the  subject,  but  it  was  not  technically  accurate  and  was  coupled 
with  objectionable  matter  so  that  the  refusal  to  charge  it  was  not 
technically  error.  Held,  that  while  this  court  would  hesitate  to  affirm 
a  conviction  in  a  capital  case  in  which  the  jury  was  not  properly  in- 
structed as  to  the  necessity  of  corroboration  of  an  accomplice  if  the 
verdict  depended  upon  such  evidence,  it  will  not  disturb  such  verdict 
where  it  is  manifestly  based  on  the  confession  of  the  defendant  as 
corroborated  by  other  evidence  and  when  the  statute  on  that  subject 
(Code  Crim.  Pro.  S  305)  was  read  to  the  jury. 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
May  26,  1914,  at  a  Trial  Term  for  the  county  of  Bronx,  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Nathan  B.  Levy^  William  S.  Evans  and  Leo  J.  Rossett  for 
appellant. 

The  confession  of  the  defendant  obtained  at  the  coroner's  in- 
quest was  improperly  admitted  in  evidence  because  it  appeared 
on  its  face:  (a)  That  it  was  involuntary  and  (b)  that  it  was 
not  taken  in  conformity  with  the  statute.  (People  v.  Rogers, 
192  N.  Y.  881 ;  People  v.  Chapleau,  121  N.  Y.  266;  People  v. 
McMahon,  16  N.  Y.  884;  People  v.  Mondon,  103  N.  Y.  211; 
People  V.  Coombs,  168  N.  Y.  632.)  The  confession  of  the  de- 
fendant obtained  by  the  district  attorney  was  involuntary  and 
erroneously  admitted  in  evidence.  (People  v.  Kennedy,  169  N. 
Y.  846;  People  v.  Egnor,  176  N.  Y.  419;  People  v.  McMahon, 
15  N.  Y.  884.)  The  learned  trial  court  committed  error  in  re- 
fusing to  charge  the  defendant's  requests.  (People  v.  Zucker, 
20  App.  Div.  866;  164  N.  Y.  770;  People  v.  Bright,  203  N.  Y. 
78;  People  v.  Elliott,  166  App.  Div.  486;  People  v.  Katz,  209 
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N.  Y.  811 ;  Commonwealth  v.  Klein,  42  Penn.  Sup.  Ct.  66;  Gar- 
land V.  State,  104  S.  W.  Rep.  898;  People  v.  Thomsen,  8  N. 
Y.  Cr.  Rep.  662.) 

Francis  Martin,  District  Attorney  (James  A.  DonneUy  of 
counsel ) ,  for  respondent. 

Defendant's  confessions  were  freely  and  voluntarily  made,  and 
they  were,  therefore,  properly  received  in  evidence.  (Hendrick- 
son  V.  People,  10  N.  Y.  18;  McMahon  v.  People,  16  N.  Y.  884; 
Teachout  v.  People,  41  N.  Y.  7 ;  People  v.  Mondon,  108  N.  Y. 
211;  People  v.  Chapleau,  121  N.  Y.  266;  People  v.  Wright, 
136  N.  Y.  625;  People  v.  Balbo,  80  N.  Y.  484;  People  v.  Giro, 
197  N.  Y.  152;  People  v.  Garfalo,  207  N.  Y.  141;  People  v. 
Schemerhom,  208  N.  Y.  57.)  The  trial  court's  refusal  to 
charge  several  of  defendant's  requests  was  proper.  (People  v. 
Cascone,  185  N.  Y.  817;  People  v.  Ammon,  92  App.  Div.  205; 
179  N.  Y.  540.) 

Miller,  J. : 

A  few  minutes  after  10  o'clock  on  the  night  of  December  29th, 
1913,  the  body  of  Carmello  Canestrale  was  found  on  the  bridge 
over  the  railroad  tracks  of  the  New  York  Central  railroad  at 
One  Hundred  and  Forty-ninth  street  and  Park  avenue  in  the 
county  of  Bronx.  A  stab  wound  had  been  inflicted  in  his  left 
chest  penetrating  into  the  heart  and  death  resulted  therefrom. 
A  broken  blade  of  a  knife  was  found  with  the  body  and  the  next 
morning  the  other  part  of  the  knife  with  the  handle  was  found 
on  the  railroad  tracks  underneath  the  bridge.  The  defendant 
kept  a  boarding  house  and  the  deceased  had  been  one  of  her 
boarders.  On  the  4th  of  December,  1918,  the  defendant  and 
the  deceased,  accompanied  by  three  of  their  friends,  went  to  the 
marriage  license  bureau  at  the  city  hall  in  the  borough  of  Man- 
hattan and  obtained  a  license  to  marry.    Thereafter  they  lived 
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together  as  husband  and  wife  untH  the  27th  day  of  December, 
1918,  when  the  deceased  left  the  defendant  and  went  to  the 
home  of  one  Salyatore  Peragine.  The  defendant  had  made  ar- 
rangements for  the  wedding  to  take  place  on  December  28th, 
1918,  but  the  deceased  did  not  appear.  On  the  following  day 
in  response  to  a  message  from  her  he  went  to  her  house,  but  he 
refused  to  marry  her  on  the  ground  that  she  did  not  have  suffi- 
cient money  and  again  went  away.  Without  going  more  into 
detail  it  is  sufficient  to  say  that  the  People's  evidence  strongly 
tended  to  prove  that  enraged  by  the  deceased's  desertion  and 
refusal  to  marry  her,  and  in  all  probability  aided  and  incited  by 
said  Peragine,  a  witness  called  by  the  People,  the  defendant  lay 
in  wait  for  the  deceased  at  the  bridge,  and  there  inflicted  the 
mortal  wound.  The  only  serious  question  in  the  case  arises 
upon  the  admission  in  evidence  of  two  confessions  made  by  the 
defendant,  one  on  her  examination  at  the  coroner's  inquest,  and 
the  other  to  the  district  attorney.  Without  either  of  those  con- 
fessions the  People's  case  would  be  very  weak,  if  indeed  sufii- 
cient  to  sustain  the  conviction. 

On  the  9th  day  of  January,  1914,  the  defendant,  who  was 
then  in  custody,  charged  with  the  homicide,  was  taken  before 
the  coroner,  who  was  holding  an  inquest  into  the  death  of  Cane- 
strale.  She  was  called  as  a  witness,  sworn  and  asked  where  she 
lived.  She  answered,  "  629  Morris  Avenue."  The  coroner  then 
said  to  her :  "  Mrs.  Ferola,  you  are  charged  with  homicide,  in 
having  caused  the  death  of  Carmello  Canestrale.  It  is  your 
privilege  to  testify  or  not,  just  as  you  see  fit.  Any  statement 
that  you  make  now  can  be  used  against  you  at  this  or  any 
future  proceeding.  Knowing  this,  do  you  wish  to  testify?  You 
are  entitled  to  counsel,  and  you  can  refuse  to  testify  until  such 
time  as  you  have  counsel,"  and  she  replied,  "  I  am  willing  to 
testify  without  a  lawyer."  Thereupon  she  was  examined  fully 
as  to  her  relations  with  the  deceased,  the  homicide  and  the  facts 
leading  up  to  it,  and  frankly  admitted  that  she  committed  it. 
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At  the  termination  of  the  proceeding  the  coroner  committed 
her  to  await  the  action  of  the  grand  jury. 

The  practice  of  calling  the  accused  as  a  witness  in  the  very 
proceeding  in  which  the  charge  is  being  investigated  cannot 
be  too  severely  condemned.  The  defendant  was  an  Italian,  un- 
acquainted with  our  language.  She  was  unattended  by  counsel 
and  ignorant  of  her  rights.  It  may  be  doubted  whether  as  a 
matter  of  fact  any  information  or  advice  given  her  by  the 
coroner  could  have  entirely  removed  the  effect  upon  her  mind  of 
calling  her  as  a  witness.  She  was  not  informed  that  her  refusal 
to  testify  could  not  be  used  against  her;  whereas,  if  the  pro- 
ceeding had  been  before  a  committing  magistrate,  it  would  have 
been  the  latter's  duty  to  inform  her  that  the  mere  waiver  of  a 
right  to  make  a  statement  could  not  be  used  against  her.  (Code 
of  Criminal  Procedure,  section  196.)  It  may  be  admitted  that 
chapter  7  of  title  8  of  the  Code  of  Criminal  Procedure  does  not 
in  terms  apply,  and  that  many  of  its  sections  are  inapplicable^ 
to  a  coroner's  inquest.  The  purpose,  however,  of  the  two  pro- 
ceedings is  the  same  where,  as  in  this  case,  the  fact  of  the  homi- 
cide is  established.  In  a  proceeding  before  a  committing  ma^ 
istrate,  it  is  the  right  of  the  accused  to  make  a  statement  not 
under  oath,  but  said  section  requires  that  before  he  is  called 
upon  to  determine  whether  to  exercise  that  right  he  must  be 
given  certain  information.  That  provision  does  not  expressly 
apply  to  a  case  where  the  accused  is  called  as  a  witness,  for  the 
very  good  reason  that  the  statute  does  not  contemplate  such  a 
violation  of  his  constitutional  rights.  It  is  the  calling  of  the 
accused  as  a  witness,  not  merely  the  administering  of  the  oath^ 
which  virtually  compels  him  to  be  a  witness  against  himself. 
There  is  a  plain  line  of  distinction  between  the  cases  on  the  sub- 
ject in  this  state.  On  the  one  side  are  People  v.  Thayer  (1 
Parker's  Crim.  Rep.  595) ;  Hendrickson  v.  People  (10  N.  Y. 
13)  ;  Teachout  v.  People  (41  N.  Y.  7)  ;  People  v.  McGloin  (28 
Hun,  150;  91  N.  Y.  241)  ;  People  v.  Chapleau  (121  N.  Y.  266). 
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On  the  other  side  are  People  v.  Singer  (18  Abb.  [N.  C.]96) ; 
People  V.  McMahon  (16  N,  Y.  884)  ;  People  v.  Mondon  (108 
N.  Y.  211 ;  4  N.  Y.  Crim.  552).  In  the  former  class  statements 
of  the  accused  were  held  admissible,  but  they  were  made  either 
when  he  had  come  forward  of  his  own  volition  and  asked  to  be  ex- 
amined, or  when  he  was  examined  merely  as  a  witness,  not  stand- 
ing in  the  position  of  the  accused,  or  as  in  the  McGloin  case 
where  the  examination  was  not  in  a  judicial  proceeding  at  all. 
In  the  other  class  it  was  held  that  it  was  an  invasion  of  the  rights 
of  the  accused  to  call  him  as  a  witness  in  the  proceeding  in  which 
the  charge  against  him  was  being  examined.  The  distinction  be- 
tween the  two  lines  of  cases  was  pointed  out  by  Judge  Weener 
in  People  v.  Molineux  (168  N.  Y.  264,  881 ;  16  N.  Y.  Crim.).  I 
repeat,  the  compulsory  attendance  of  the  accused  as  a  witness, 
not  simply  the  administering  of  an  oath,  violates  his  rights,  and 
that,  too,  irrespective  of  the  question  whether  the  provisions  of 
the  statute  applicable  to  proceedings  before  a  committing  mag- 
istrate apply  to  the  case  where  the  coroner  before  inquisition 
under  section  778  of  the  Code  of  Criminal  Procedure,  or  after 
inquisition  under  section  788,  is  examining  the  charge  against 
the  accused,  and  I  may  add,  irrespective  of  whether  the  accused 
is  called  before  a  coroner,  a  committing  magistrate,  or  a  grand 
jury. 

The  question  remains  whether,  although  it  was  a  violation 
of  her  constitutional  rights  to  call  her  as  a  witness,  her  sub- 
sequent statements  were  voluntary  and  admissible  under  section 
895  of  the  Code  of  Criminal  Procedure.  That  they  were  not 
voluntary  as  a  matter  of  fact  might  well  be  found.  But  whether, 
in  view  of  what  was  said  to  her  by  the  coroner  and  by  her  to  the 
coroner  and  the  interpreter,  it  was  an  error  of  law  to  admit  her 
subsequent  statement  in  evidence  is  a  different  question.  There 
being  a  difference  of  view  among  us,  we  leave  the  question 
undecided,  because  a  majority  of  us  are  of  the  opinion  that,  if 
error  was  committed,  it  was  harmless.    On  the  27th  of  January, 
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1914,  the  defendant  was  taken  from  the  Tombs  to  the  office  of 
the  district  attorney  by  the  officers  who  had  taken  her  before 
the  coroner,  and  was  again  examined.  She  had  not  then  had 
the  advice  of  counsel.  It  appears,  inferentially  at  least,  that  an 
oath  was  administered  to  her.     Her  examination  began  thus: 

"  Assistant  District  Attorney :  Any  answers  that  you  may 
make  to  the  questions  put  to  you  here  may  be  used  against  you, 
and  you  need  not  testify  unless  you  want  to.  Do  you  wish  to 
testify  in  this  proceeding?    A.  Yes.'* 

The  language  quoted  and  the  manner  in  which  the  examina- 
tion was  taken  may  have  led  the  defendant  to  think  that  she 
was  being  examined  in  a  legal  proceeding.  However,  the  pro- 
ceeding, like  that  involved  in  People  v.  McGloin  (supra) ,  was 
extra- judicial*  The  defendant's  attendance  as  a  witness  before 
the  coroner  was  compulsory  as  a  matter  of  law,  her  attendance 
and  examination  at  the  district  attorney's  office  may  have  been 
compulsory  as  a  matter  of  fact,  but  that  question  was  for  the 
jury,  whose  finding  that  her  statement  was  voluntary  is  not 
against  the  weight  of  the  evidence. 

Although  there  were  immaterial  variances,  no  more  than 
naturally  to  be  expected,  the  two  statements  were  substantially 
alike  in  all  essential  respects,  with  possibly  this  difference;  in 
the  statement  before  the  coroner  the  defendant  identified  the 
broken  parts  of  the  knife.  In  her  statement  before  the  district 
attorney  she  was  not  asked  to  do  so,  but  she  said  that  she  used 
a  knife  which  she  had  had  about  the  house,  and  that  after  in- 
flicting the  wound  she  threw  the  broken  part  of  the  knife,  which 
remained  in  her  hand,  away.  That  piece  of  evidence,  strongly 
corroborated  as  it  was  by  the  finding  of  that  part  of  the  knife 
the  next  morning  after  the  homicide,  was  even  more  important 
than  her  identification.  The  statement  before  the  coroner, 
therefore,  did  not  materially  strengthen  or  add  to  the  People's 
case.  Substantially  the  same  evidence  was  already  in  the  case, 
when  that  statement  was  admitted,  and  a  typical  case  is  thus 
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presented  of  an  error  not  affecting  the  substantial  rights  of 
the  defendant,  which  we  are  required  to  disregard  on  appeal. 
(Code  of  Criminal  Procedure,  section  642.) 

The  judge  in  charging  the  jury  quoted  from  the  statement 
before  the  coroner,  but  he  could  as  well  have  quoted  from  the 
other  statement.  The  only  possible  view  in  which  it  could  be 
said  that  the  defendant  was  prejudiced  by  having  both  state- 
ments admitted  in  evidence  was  the  added  force  to  be  given  to 
a  repetition  of  the  confession,  and  we  are  not  prepared  to  say 
but  that  in  a  doubtful  case  that  consideration  might  be  entitled 
to  weight.  The  statement,  however,  made  before  the  district 
attorney  so  fitted  in  with  the  surrounding  facts  and  circum- 
stances and  was  so  strongly  corroborated  by  undisputed  evi- 
dence as  to  make  it  practically  certain  that  the  jury's  verdict 
was  not  affected  in  the  slightest  by  the  fact  that  there  were  two 
confessions  instead  of  one. 

The  court  neglected  to  inform  the  jury,  as  it  should  have  done, 
that,  if  they  found  that  Peragine  was  an  accomplice,  they  could 
not  convict  upon  his  evidence  unless  it  was  corroborated  by 
other  evidence  "tending  to  connect  the  defendant  with  the 
commission  of  the  crime.**  (Code  of  Criminal  Procedure,  sec- 
tion 899.)  There  was  a  request  to  charge  upon  the  subject, 
but  it  was  not  technically  accurate,  and  it  was  coupled  with 
objectionable  matter,  so  that  the  refusal  to  charge  it  was  not 
technically  error.  Nevertheless  we  should  hesitate  to  affirm  a 
conviction  in  a  capital  case  in  which  the  jury  were  not  properly 
instructed  as  to  the  necessity  of  corroboration  of  an  accomplice 
if  the  verdict  depended  upon  such  evidence.  Manifestly  in  this 
case  the  verdict  was  based  on  the  confession  of  the  defendant  as 
corroborated  by  the  other  evidence,  and  the  statute  on  that 
subject  (section  896  of  the  Code  of  Criminal  Procedure)  was 
read  to  the  jury.  Counsel  evidently  did  not  deem  the  importance 
of  an  instruction  as  to  the  necessity  of  corroboration  of  Pera- 
gine suflBcient  to  present  a  clear-cut  request  to  charge  on  the 
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subject,  but  coupled  the  request  with  other  matter  which  he  was 
not  entitled  to,  but  which  he  was  apparently  more  desirous  of 
getting  before  the  jury.  It  is  a  practical  certainty  that  the 
jury  did  not  convict  the  defendant  on  the  testimony  of  Pera- 
gine. 

We  have  examined  the  other  points  raised,  but  find  nothing 
requiring  further  discussion. 

The  judgment  should  be  affirmed. 

Seabury,  J.  (concurring): 

I  concur  in  the  conclusion  that  the  judgment  of  conviction 
should  be  affirmed.  I  do  not  concur  in  the  opinion  that  there 
was  error  in  the  admission  of  the  confession  to  the  coroner.  In 
warning  the  defendant  that  she  need  not  make  a  statement  the 
coroner  did  not  state  that  her  election  not  to  make  a  statement 
could  not  be  used  against  her.  When  the  defendant  was  called 
at  the  inquest  the  coroner  did  make  the  following  statement  to 
her :  "  Mrs.  Ferola,  you  are  charged  with  homicide,  in  having 
caused  the  death  of  Carmello  Canestrale.  It  is  your  privilege 
to  testify  or  not,  just  as  you  see  fit.  Any  statement  that  you 
make  now  can  be  used  against  you  at  this  or  any  future  pro- 
ceeding. Knowing  this,  do  you  wish  to  testify?  You  are 
entitled  to  counsel,  and  you  can  refuse  to  testify  until  such 
time  as  you  have  counsel.'*  It  is  claimed  that  although  section 
198  of  the  Code  of  Criminal  Procedure  provides  that  if  the 
defendant  choose  to  make  a  statement,  the  magistrate  must 
take  it  "  without  oath,"  the  coroner  first  administered  an  oath 
to  the  defendant  and  asked  her  name  and  address.  It  is  also 
claimed  that  although  section  198  specifies  the  questions  which 
the  magistrate  shall  put  to  the  defendant,  the  coroner  did  not 
limit  himself  to  the  questions  specified  but  examined  the  de- 
fendant generally  as  to  the  facts  connected  with  the  crime.  In 
considering  the  question  presented  our  statutory  provisions 
must  be  kept  in  mind.     Sections  196  and  198  of  the  Code  of 
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Criminal  Procedure  prescribe  the  manner  in  which  the  state- 
ment of  the  defendant  is  to  be  taken  by  the  magistrate  and 
section  895  of  the  Code  of  Criminal  Procedure  codifies  the  law 
of  the  state  governing  the  admission  of  confessions  upon  a  trial. 
In  terms  sections  196  and  198  of  the  Code  of  Criminal  Proce- 
dure apply  to  an  examination  before  a  magistrate  and  make 
no  reference  to  examinations  before  a  coroner.  Considering 
the  object  of  these  statutory  provisions,  I  think  they  were  in- 
tended in  cases  of  homicide  to  apply  to  a  coroner  as  well  as  to 
a  magistrate.  (Code  of  Criminal  Procedure,  sections  147, 
780;  People  v.  Molineux,  168  N.  Y.  264,  331 ;  16  N.  Y.  Crim. 
120;  People  v.  Jackson,  191  N.  Y.  298;  22  N.  Y.  Crim.  298.) 
The  coroner  or  magistrate  in  order  to  comply  with  the  statute 
is  not  required  to  use  the  precise  words  of  the  statute  in  giving 
the  prescribed  caution.  It  is  sufficient  if  the  caution  sub- 
stantially complies  with  the  statute  and  informs  the  defendant 
of  his  entire  freedom  to  make  a  statement  or  not  as  he  thinks 
best.  (State  v.  Rogers,  112  N.  C.  874 ;  State  v.  De  Graff,  118 
N.  C.  688,  698.)  If  we  ignore  for  the  moment  the  fact  that 
the  defendant  was  sworn  and  consider  only  the  caution  or 
warning  which  the  coroner  gave  to  the  defendant,  it  is  evident 
that  the  coroner's  statement  complied  with  the  statute  except 
that  it  omitted  to  inform  her  that  if  she  did  not  make  a  state- 
ment, that  fact  could  not  be  used  against  her.  I  think  that 
this  omission  was  not  a  substantial  departure  from  the  require- 
ments of  the  statute  in  view  of  the  fact  that  the  coroner  fairly 
left  it  to  her  to  testify  or  not,  as  she  chose  and  warned  her  that 
anything  she  might  say  could  be  used  against  her.  If  the  fact 
that  an  oath  was  administered  is  not  fatal  to  the  admission  of 
the  confession,  the  fact  that  the  warning  or  caution  was  given 
after  she  was  sworn  seems  to  me,  not  to  have  been  an  irregu- 
larity of  substance.  The  fact  that  an  oath  was  administered, 
if  she  had  not  been  interrogated,  could  not  of  itself  prejudice 
the  defendant  in  any  of  her  rights.    If  she  was  prejudiced  at  all 
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it  was  in  answering  the  questions  that  were  put  to  her,  not  iir 
the  fact  that  she  was  sworn.  After  she  had  been  sworn  it  was 
then  made  perfectly  clear  to  her  that  "  it  is  your  privilege 
to  testify  or  not,  just  as  you  see  fit."  If  she  fully  understood 
and  appreciated  this  caution  and  still  desired  to  confess,  the 
fact  that  she  was  sworn  before  she  was  cautioned  cannot  as  & 
matter  of  law  establish  that  her  confession  was  involuntary. 
The  learned  trial  court  left  the  question  very  fairly  to  the  jury 
to  determine  whether  this  confession  was  voluntary.  Under 
the  instructions  which  the  learned  court  gave  to  the  jury^ 
we  are  required  to  assume  that  the  jury  found  that  this  con- 
fession was  not  made  under  the  influence  of  fear  produced  by 
threats  or  upon  the  stipulation  of  the  district  attorney,  that 
the  defendant  should  not  be  prosecuted.  Why  should  the 
fact  that  an  oath  was  administered  foreclose  all  further  inquiry 
as  to  whether  the  confession  was  voluntary  and  require  us  to 
hold  as  a  matter  of  law  that  the  confession  was  involuntary.^ 
It  will  hardly  be  argued  that  because  given  under  the  sanctity 
of  an  oath,  it  was  less  likely  to  be  true  than  if  it  had  not  been 
given  under  oath.  The  law,  in  the  requirement  that  witnesses 
shall  be  sworn,  proceeds  upon  the  assumption  that  their  testi- 
mony is  more  likely  to  be  true  if  given  under  oath.  In  State 
V.  Gilman  (61  Me.  206)  Rice,  J.,  said:  "Does  it  follow  that 
because  a  statement  is  made  upon  oath  in  a  proceeding  where  the 
circumstances  of  the  commission  of  the  crime  are  being  in- 
vestigated,  and  the  person  making  such  statements  is  a  sus- 
pected or  accused  person,  that  it  must  necessarily  be  involun- 
tarily made?  May  not  a  man  depose  on  oath  as  freely  as  he 
may  speak  when  unsworn?  And,  if  so,  do  his  statements  be- 
come any  less  reliable  than  when  made  without  the  sanction  of 
an  oath?" 

Morton,  J.,  pertinently  remarked  that  **  the  fact  that  it 
was  made  under  oath,  cannot  diminish  its  force  or  render  its 
competency  questionable.     If  it  contain  a  true  narrative  of 
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facts,  justice  requires  that  they  should  be  admitted.  And 
no  man  will  be  more  likely  to  make  false  admissions  against 
himself 9  because  he  has  been  sworn  to  tell  the  truth."  (Faunce 
y.  Gray,  88  Mass.  248.)  It  is  now  settled  in  this  state  that  the 
fact  that  a  confession  was  made  in  a  judicial  proceeding  does 
not  render  it  inadmissible.  Section  895  of  the  Code  of  Criminal 
Procedure  specifically  so  provides,  and  this  court  in  the  case 
of  People  V.  Chapleau  (121  N.  Y.  266,  274)  so  held.  In  the 
case  last  referred  to,  Judge  Gray,  speaking  for  this  court, 
said :  "  It  is  thus  perfectly  clear  that,  both  before  and  since 
the  enactment  of  the  Code  provisions,  the  test  of  admissibility 
of  the  statements  of  a  party  accused  of  the  commission  of  the 
crime,  whether  made  in  the  course  of  judicial  proceedings  or 
not,  is  whether  they  were  voluntary,  and  that  can  be  determined 
by  their  nature  and  the  circumstances  under  which  made.  If, 
in  all  respects,  and  however  viewed,  they  could  only  have  been 
the  voluntary  and  uninfluenced  statements  of  the  individual, 
no  principle  of  law  warrants  their  exclusion  and  the  Code  ex~ 
pressly  authorizes  their  being  given  in  evidence  upon  the  trial." 
From  what  has  been  said  I  think  it  has  been  shown  that  the 
fact  that  the  confession  was  made  in  a  judicial  proceeding  does 
not  render  it  involuntary  as  a  matter  of  law,  and  also  that  the 
fact  that  an  oath  was  administered  does  not  render  it  involun- 
tary as  a  matter  of  law,  unless  the  fact  that  the  statute  pro- 
vides that  the  accused  shall  not  be  examined  under  oath,  re- 
quires us  to  come  to  a  different  conclusion.  At  common  law 
a  confession,  otherwise  admissible,  is  not  rendered  inadmis- 
sible by  reason  of  the  fact  that  it  was  made  under  oath.  (The 
King  V.  Lambe,  2  Leach's  Cr.  C.  562 ;  Reg.  v.  Scott,  1  D.  &  B. 
47;  Regina  v.  Sansome,  4  Cox  Cr.  208,  207;  The  Queen  v. 
Johnston,  16  Irish  C.  L.  60,  88;  Reg.  v.  Stripp,  1  Dearsley^ 
649;  Regina  v.  Arnold,  8  C.  &  P.  621.) 

The  statutory  provision  embodied  in  section  198  of  the  Code 
of  Criminal  Procedure  was  taken  from  part  IV,  chapter  II, 
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title  2,  section  14  of  the  Revised  Statutes,  which  was  itself 
taken  from  the  Laws  of  1813  (2  Revised  Laws  of  New  York, 
page  507,  section  II).  It  was  modelled  upon  the  statutes  of 
1  &  2  Philip  &  Mary,  c.  13,  and  2  &  3  Philip  &  Mary,  c.  10,  which 
in  England  were  amended  and  amplified  in  7  Greorge  IV  and  11 
&  12  Victoria.  It  appears  clearly  from  the  history  of  the 
statute  that  its  purpose  was  to  prescribe  the  rules  which  should 
govern  the  conduct  of  magistrates,  and  that  it  was  not  designed 
to  alter  the  rules  of  evidence  governing  the  admissibility  of  con- 
fessions upon  a  trial.  (Stephen's  History  of  the  Criminal 
Law,  vol.  I,  p.  219.  See,  also.  The  King  v,  Lambe,  supra; 
State  V.  Gilman,  61  Me.  206.) 

Bearing  in  mind  the  purpose  of  these  statutes  it  is  nec- 
essary to  consider  whether  the  fact  that  the  statement  was 
taken  in  violation  of  the  statute,  renders  it  inadmissible  in 
evidence  upon  the  trial.  The  decisions  have  not  been  con- 
sistent and  most  of  them  are  nisi  prius  rulings  and  nothing  is 
to  be  gained  from  a  detailed  review  of  them.  There  are  a  few 
well-reasoned  opinions  on  the  subject,  delivered  upon  appeal, 
which  merit  attention.  In  The  King  v.  Lambe  (supra)  the 
question  whether  a  confession  by  a  prisoner  which  was  not 
signed,  as  required  by  the  statute,  either  by  the  prisoner  or 
the  magistrate,  was  considered  and  determined.  Mr.  Justice 
Grose,  delivering  the  opinion  of  the  twelve  judges  for  whose 
consideration  the  question  had  been  reserved,  said  that  the 
confession  "  is  clearly  receivable  in  evidence  at  common  law.** 
He  then  considered  the  question  whether  it  was  rendered  in- 
admissible by  reason  of  the  statute.  He  referred  to  the  nature 
of  the  examination  before  the  magistrate  and  said  that  when 
the  examination  "  contains  a  confession,  [it]  is  admitted,  not 
by  force  of  the  statutes,  but  by  the  common  law,  as  strong 
evidence  of  that  fact.  Consider  for  a  moment  what  an  absurdity 
would  follow,  if  the  manner  and  form  in  which  a  confession  is 
reduced  into  writing  were  to  be  the  ground  of  an  objection 
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against  receiving  the  confession  in  evidence.  The  confession 
of  a  fact  by  the  prisoner  to  the  constable,  the  moment  before 
they  entered  the  office  of  the  magistrate,  might,  on  the  viva  voce 
testimony  of  the  constable,  be  given  in  evidence ;  but  a  confession 
made  on  the  other  side  of  the  office  door,  in  the  presence  and 
hearing  of  the  magistrate,  could  not  be  given  in  evidence  if 
reduced  into  writing,  unless  such  writing  were  signed  by  the 
prisoner.  A  proposition  which  needs  only  to  be  stated  to 
shew  its  weakness  and  absurdity!  The  Leislature  has  not, 
by  even  a  remote  expression  in  either  of  the  statutes,  signified 
an  intention  to  alter  the  nature  of  evidence,  or  to  prevent  that 
from  being  received  as  evidence  against  a  prisoner  now,  which 
was  receivable  as  evidence  before.  The  intention  was  merely 
to  compel  justices  of  the  peace  to  return  the  examination  of 
the  prisoners,  and  the  information  of  those  who  appeared 
against  them,  for  the  purposes,  and  very  wise  ones  they  are, 
apparent  on  the  face  of  the  statutes.  As  matter  of  future  evi- 
dence it  was  not  even  in  the  contemplation  of  the  Legislature. 
But  at  the  time  when  these  statutes  passed,  the  examinations 
which  they  directed  to  be  taken,  became  evidence,  where  they 
contained  confessions,  by  operation  of  law,  leaving  all  other 
confessions,  good  or  bad,  as  they  were  before  those  statutes 
were  made;  and  it  is  clear,  that  what  a  prisoner  confessed 
before  a  justice  of  the  peace,  previous  to  the  reign  of  Philip 
and  Mary,  if  not  induced  by  hope  or  extorted  by  fear,  whether 
reduced  into  writing  or  not ;  or,  if  reduced  into  writing,  whether 
signed  or  not,  if  admitted  by  the  prisoner  to  be  true,  was  and 
is  as  good  evidence  as  if  in  the  adjoining  room  previous  to  his 
having  been  carried  into  the  presence  of  the  justice,  or  after 
he  had  left  him,  or  in  the  same  room  before  the  magistrate 
comes,  or  after  be  quits  it.  Thus,  as  it  seems  to  me,  the  point 
in  question  stands  both  at  the  common  law,  and  upon  the  con- 
struction of  the  statutes;  and  authorities  are  not  wanting  to 
support  the  principles  of  this  decision.''    In  Regina  v.  Sansome 
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(1850,  supra)  it  was  held  that  a  statement  of  a  prisoner  not 
taken  in  the  form  prescribed  by  statute  may  still  be  given  in 
evidence  against  him  upon  his  trial.  In  that  case  Lord  Camp- 
bell, Ch.  J.,  said:  "  We  are  all  of  opinion  that  this  objection 
is  unfounded.  *  *  *  Now  it  has  been  argued  *  *  * 
that  the  statute  makes  it  a  condition  precedent  that  the  magis- 
trate should  *  state  to  the  prisoner  and  give  him  clearly  to 
understand  that  he  has  nothing  to  hope  from  any  promise  of 
favor,  and  nothing  to  fear  from  any  threat  which  may  have 
been  holden  out  to  him,  to  induce  him  to  make  any  admission 
or  confession  of  his  guilt ;  but  that  whatever  he  shall  then  say 
may  be  given  in  evidence  against  him  upon  his  trial  notwith- 
standing such  promise  or  threat,'  but  in  this  case  there  was  no 
evidence  of  any  promise  or  threat  whatever,  and  therefore  there 
could  be  no  necessity  for  showing  that  any  caution  had  been 
given;  for  I  am  of  opinion  that  the  giving  of  such  caution 
cannot  be  a  condition  precedent  to  the  admissibility  of  every 
declaration  made  by  a  prisoner  before  a  magistrate  read  over 
to  him  and  signed  by  him.  It  seems  to  me  that  that  proviso 
contains  merely  a  direction  to  the  magistrate  how  to  proceed, 
and  not  a  condition  precedent.  If  he  neglects  his  duty,  there 
is  no  clause  of  nullity  in  the  statute,  nothing  to  exclude  a  con- 
fession which  would  be  admissible  at  common  law.'' 

In  this  country,  also,  similar  statutes  copied  from  the  Eng- 
lish statutes,  which  have  been  referred  to,  have  given  rise  to 
conflicting  decisions.  The  general  rule  in  this  country  is  the 
same  as  in  England,  and  where  no  statutor}'  provision  is  vio- 
lated the  sworn  or  unsworn  statements  made  by  the  accused  be- 
fore a  magistrate  are  admissible  if  voluntary,  and  whether 
or  not  they  are  voluntary  is  a  question  of  fact  for  the  jury. 
(People  V.  Kelley,  47  Cal.  125;  Kansas  v.  Sorter,  62  Kans, 
631 ;  Commonwealth  v.  Reynolds,  122  Mass.  464 ;  People  v. 
Taylor,  59  Cal.  640;  State  v.  Glass,  60  Wis.  218;  State  v. 
Wisdom,  119  Mo.  689,  541;  State  v.  Punshon,  183  Mo.  44; 
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State  V.  Gaman,  61  Me.  206.)  Where  the  confession  was  taken 
by  the  magistrate  in  violation  of  the  statute  it  was  held,  in 
State  V.  Briggs  (68  la.  416),  and  Anderson  v.  State  (188  Wis. 
601,  609),  that  it  was,  nevertheless,  admissible,  although  the 
contrary  was  held  in  State  v.  Parker  (182  N.  C.  1014). 

We  come  now  to  a  discussion  of  the  cases  in  this  state  which 
are  far  from  being  harmonious.  It  would  be  in  vain  to  attempt 
to  reconcile  them.  In  the  Hendrickson  Case  (1854)  (10  N.  Y. 
18)  it  was  held  that  a  statement  made  under  oath  before  the 
coroner  by  a  person  against  whom  suspicion  was  directed  was 
admissible  in  evidence  upon  the  trial  of  that  person  for  murder. 
In  the  McMahon  Case  (1867)  15  N.  Y.  884)  the  prisoner  was 
taken  by  a  constable  before  a  coroner  and  sworn  and  examined 
as  a  witness,  and  it  was  held  that  his  evidence  before  the  coroner 
was  not  admissible  upon  his  trial  for  murder.  In  the  Teachout 
Case  (1869)  (41  N.  Y.  7)  a  statement  made  by  a  prisoner, 
who  knew  he  was  suspected  of  having  poisoned  the  deceased,  to 
the  coroner  under  oath,  was  held  to  be  admissible.  In  the 
McGloin  Case  (1882)  (91  N.  Y.  241)  a  person  arrested, 
charged  with  murder,  made  a  confession  which  the  coroner 
took  down,  not  in  his  official  capacity  but  as  clerk,  and  it  was 
held  that  his  confession  was  admissible  in  evidence  on  his  trial 
for  murder.  In  the  Mondon  Case  (1886)  (108  N.  Y.  211)  the 
facts  were  practically  the  same  as  in  the  McMahon  case.  A 
person  under  arrest  accused  of  causing  death  by  criminal 
means  gave  evidence,  under  oath,  before  the  coroner,  and  upon 
his  trial  such  evidence  was  held  not  to  be  admissible.  In  the 
Chapleau  Case  (1890)  (121  N.  Y.  266)  the  day  after  the 
homicide  a  person  under  arrest  gave  testimony  under  oath  be- 
fore the  coroner  as  to  the  circumstances  of  the  homicide.  His 
evidence  was  held  to  be  admissible  upon  his  trial.  These  are 
the  leading  cases  in  this  court  upon  the  question  under  con- 
sideration, and  the  brief  statement  above  given  of  the  facts 
and  decision  in  each  case  disclose  a  conflict  which  is  irrecon- 
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cilable.  There  have  been  many  other  cases  which  referred  to 
these  cases  although  they  are  dissimilar  upon  their  precise  facts 
and  need  not  now  be  discussed.  (People  v.  Molineux,  supra; 
People  V.  Rogers,  192  N,  Y.  881,  22  N.  Y.  Crim.  876;  People 
V.  Randazzio,  194  N.  Y.  147,  28  N.  Y.  Crim.  158;  People  v. 
Garfalo,  207  N.  Y.  141.)  The  principle  of  the  Hendrickson 
case  was  followed  by  Chancellor  Walworth  when  circuit 
judge,  in  People  v.  Thayer  (1  Parker,  595).  A  recognition  of 
the  fact  that  the  decisions  in  this  state  upon  this  subject  are 
inconsistent  and  irreconcilable  is  necessarily  a  first  step  to  the 
enunciation  of  a  clear  rule  in  harmony  with  sound  legal  prin- 
ciples and  one  that  is  capable  of  serving  as  a  guide  to  trial 
judges  charged  with  the  duty  of  presiding  over  that  class  of 
cases  in  which  this  question  is  most  likely  to  arise.  As  our  own 
precedents  upon  the  subject  are  directly  opposed  to  one  an- 
other, we  are  entirely  free  to  adopt  a  rule  which  shall  be  in 
accord  with  those  decisions  in  our  own  court  and  in  other 
jurisdictions  which  are  based  upon  rational  principle.  The 
late  Professor  Thayer  in  commenting  upon  the  administration 
of  the  criminal  law  pointed  out  that  it  "  is  sadly  enfeebled 
by  a  continuance  of  some  rules  and  practices  which  should 
have  disappeared  with  the  cruel  laws  they  were  designed  to 
mitigate."  Among  the  enfeebling  influences  to  which  he  specifi- 
cally made  reference  is  "  the  absurd  extreme  to  which  the  rule 
about  confessions  in  evidence  is  sometimes  pressed."  (A  Pre- 
liminary Treatise  on  Evidence  at  Common  Law,  p.  551,  note  1.) 
Confessions  voluntarily  made,  which  are  illegally  obtained,  are 
not  on  that  account  nullified  and  rendered  inadmissible  in  evi- 
dence. Such  confessions  are  receivable  in  evidence  under  the 
general  rule  that  illegality  in  obtaining  a  confession  will  not 
justify  its  exclusion.  (People  v.  White,  176  N.  Y.  881,  17  N. 
Y.  Crim.  538 ;  People  v.  Buffom,  214  N.  Y.  58.)  "  It  has.  long 
been  established  that  the  admissibility  of  evidence  is  not  affected 
by  the  illegality  of  the  means  through  which  the  party  has 
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been  enabled  to  obtain  the  evidence.  The  illegality  is  by  no 
means  condoned;  it  is  merely  ignored."  (Wigmore  on  Evi- 
dence,  section  2183.)  Thus  evidence  obtained  as  a  result  of 
illegal  search  and  seizure  (People  v.  Adams,  176  N.  Y.  852,  17 
N.  Y.  Crim.  558)  and  confessions  obtained  by  fraud  or  decep- 
tive practices  (People  v.  Buffom,  214  N.  Y.  58)  are  receivable 
in  evidence.  The  same  rule  is  applicable  to  evidence  of  a  con- 
fession obtained  upon  an  examination  of  an  accused  person 
before  a  magistrate  which  is  not  taken  in  conformity  to  law. 
There  is  a  line  of  cases,  founded  entirely  upon  the  dissenting 
opinion  of  Judge  Selden  in  the  Hendrickson  case  and  his 
prevailing  opinion  in  the  McMahon  case,  which  treat  confes- 
sions under  oath  thus  illegally  obtained  as  an  exception  to  this 
rule.  It  is  this  supposed  exception  to  the  general  rule  which 
has  disturbed  the  harmony  of  the  decisions  of  this  state  and 
afforded  the  only  ground  to  doubt  that  such  confessiono  if 
voluntary  are  receivable  in  evidence  upon  the  trial  of  the  person 
accused.  In  my  judgment  there  is  no  basis  for  recognizing  such 
an  exception.  In  his  dissenting  opinion  in  the  Hendrickson 
case  Judge  Selden  contended  for  the  view  that  declarations 
of  a  person  made  under  oath  and  before  he  was  accused  or 
arrested  were  not  receivable  against  that  person  upon  his 
subsequent  trial.  This  opinion  was  based  upon  the  fact  that 
the  questions  put  to  Hendrickson  must  have  informed  him  that 
he  was  suspected.  His  argument  was  based  upon  the  following 
principle:  "  The  object  of  the  law  is  to  ascertain  truth;  and  it 
rejects  no  evidence,  come  from  what  source  it  may,  which  is 
calculated  to  throw  light  upon  it.  The  mental  disturbance  pro- 
duced by  a  direct  accusation,  or  even  a  consciousness  of  being 
suspected  of  crime,  is  always  great,  and,  in  many  cases,  in- 
calculable. The  foundation  of  all  reliance  upon  human  testi- 
mony is  that  moral  sentiment  which  almost  universally  leads 
men,  when  not  under  strong  counteracting  influence,  to  tell 
the  truth.     This  sentiment  is  sufficiently  powerful  to  resist  a 
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trifling  motive,  but  will  not  withstand  the  fear  of  conviction  for 
crime.  Hence,  the  moment  that  fear  seizes  the  mind,  the  basis 
of  all  reliance  upon  its  manifestations  is  gone.  *  *  *  The 
mind,  confused  and  agitated  by  the  apprehension  of  danger, 
cannot  reason  with  coolness ;  and  it  resorts  to  falsehood  when  the 
truth  would  be  safer,  and  is  hurried  into  acknowledgments 
which  the  facts  do  not  warrant.  Neither  false  statements  nor 
confessions,  therefore,  afford  any  certain  evidence  of  guilt 
when  made  under  the  excitement  of  an  impending  prosecution  for 
crime.**  (p.  83.)  Although  in  the  Hendrickson  case.  Judge 
Selden  expressed  his  views  in  a  dissenting  opinion,  in  the 
McMahon  case  he  embodied  the  same  views  in  the  prevailing 
opinion,  but  expressed  much  more  clearly  the  reason  for  his 
opinion.  In  the  McMahon  case,  a  prisoner  under  arrest  charged 
with  murder,  was  taken  before  the  coroner  and  sworn  and  ex- 
amined, and  his  examination  was  admitted  against  him  upon 
his  trial.  This  court  held  that  this  confession  was  not  re- 
ceivable in  evidence  and  in  his  opinion  Judge  Selden  was  care- 
ful to  state  the  precise  reason  why  it  was  not  receivable.  He 
distinctly  held  that  it  was  not  objectionable  '^because  a  mere 
arbitrary  rule,  which  prohibits  magistrates  from  taking  the 
examination  of  prisoners  charged  with  crime  upon  oath,  has 
been  violated."  (p.  895.)  After  stating  that  the  evidence  was 
not  objectionable  on  the  ground  of  the  violation  of  the  statute 
or  because  any  immunity  or  privilege  of  the  accused  was  vio- 
lated, he  said :  "  This  leaves  no  other  foundation  for  the  rule 
than  that  which  I  have  suggested,  viz: — ^that  the  statement  to 
be  admissible,  must  proceed  from  the  internal  and  spontaneous 
impulses  of  the  prisoner  alone,  uninfluenced  by  any  extraneous 
cause,  of  sufficient  force  to  present  free  and  voluntary  mental 
action.  It  is  considered  that  a  judicial  oath,  administered  when 
the  mind  is  disturbed  and  agitated  by  a  criminal  charge  may 
have  that  effect,  and  hence  the  exclusion.  Upon  no  other 
principle,  as  I  conceive,  can  the  cases  be  reconciled  with  each 
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other  or  with  reason."  From  Judge  Selden's  opinions  in  the 
Hendrickson  and  McMahon  cases,  therefore,  it  appears  that 
the  reason  why  sworn  statements  of  a  prisoner  taken  before  a 
magistrate  are  not  receivable  in  evidence,  is  not  because  the 
statute  under  which  the  magistrate  assumed  to  act  was  violated, 
but  solely  because  where  the  prisoner's  "  mind  is  disturbed  and 
Agitated  by  a  criminal  charge,"  administering  a  "  judicial  oath  " 
prevents  free  and  voluntary  mental  action.  The  theory  that  the 
administering  of  the  oath  so  disturbs  and  agitates  the  prisoner's 
mind  as  to  render  his  confession  unworthy  of  belief  has  been 
shown  to  be  invalid.  One  "  may  testify  as  freely  as  he  may 
speak."  (State  v.  Oilman,  51  Me.  206.)  The  analysis  to  which 
Prof.  Wigmore  has  subjected  this  theory  has  disclosed  its 
fallacious  character.  (Wigmore  on  Evidence,  section  845,  p. 
968,  vol.  1.) 

The  fact  is,  that  the  notion  that  the  single  circumstance 
that  an  oath  is  administered  operates  upon  the  mind  so  as  to 
prevent  free  and  voluntary  action,  is  wholly  fanciful,  contrary 
to  the  experience  which  teaches  us  to  receive  testimony  in  other 
cases  when  given  under  the  solemnity  of  an  oath  and  loses  sight 
entirely  of  the  purely  historical  reasons  which  led  to  the  pro- 
hibition against  taking  the  testimony  of  accused  persons  under 
oath.  The  history  of  the  rule  against  such  examination  shows 
that  the  reasons  which  prompted  the  rule  are  no  longer  ap- 
plicable. The  administration  of  an  oath  was  the  initial  step 
in  the  procedings  existing  in  the  ecclesiastical  tribunals,  and 
in  the  struggle  which  took  place  to  restrict  the  jurisdiction 
of  these  tribunals,  acts  of  Parliament  were  passed  which  at- 
tacked the  practice  of  examination  under  oath.  "  The  original 
motive  for  the  Acts,"  says  Mr.  Lowell  in  an  instructive  article, 
"  was  not  a  dislike  of  the  oath,  but  a  desire  to  free  laymen 
from  the  jurisdiction  of  these  tribunals  by  prohibiting  the  first 
48tep  in  their  regular  course  of  procedure.  As  often  happens, 
however,  the  means  finally  became  an  end  in  itself."     (Judicial 
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Use  of  Torture,  11  Harvard  L.  Rev.  293.)  Another  reason  for 
the  reluctance  in  taking  the  examination  of  an  accused  person 
under  oath,  was  that  at  common  law  the  accused  was  not  com- 
petent to  testif}^  at  all,  and,  therefore,  it  was  not  deemed  lawful 
to  examine  him  under  oath.  Neither  of  these  reasons  operate 
to-day  and  the  rule  that  confessions  made  under  oath  upon  an 
examination  before  a  magistrate  are  inadmissible  upon  the  trial 
rests  upon  no  other  basis  than  the  theory  elaborated  by  Judge 
Selden.  From  what  has  been  said  I  think  it  is  clear  that  the 
principle  that  a  confession  is  necessarily  and  as  a  matter  of 
law  involuntary  because  given  under  oath,  is  without  any  sup- 
port in  reason.  If  voluntary  confessions  are  receivable  in 
evidence  even  if  illegally  obtained,  there  is  no  reason  for  making^ 
an  exception  to  this  general  rule  so  as  to  exclude  confessions 
simply  because  they  are  made  under  oath. 

The  only  other  case  in  this  court  which  is  identical  with  the 
McMahon  case,  which  has  followed  it,  is  the  Mondon  case. 
Judge  Rapallo  in  his  opinion  in  that  case  said  that  it  was 
"  identical  in  all  its  essential  features  with  the  McMahon  case  '* 
(p.  218),  and  it  was  decided  upon  the  authority  of  that  case. 
In  his  opinion  Judge  Rapallo  held  the  evidence  inadmissible 
not  only  on  the  ground  that  the  prisoner's  statement  had  been 
made  under  oath,  which  was  the  only  ground  of  the  decision  of 
the  McMahon  case,  but  asserted  as  an  additional  reason  that 
the  statute  prohibited  such  an  examination.  This  last  ground 
that  Judge  Rapallo  urges  in  the  Mondon  case  was  expressly- 
stated  by  Judge  Selden  in  the  McMahon  case  not  to  be  a  good 
ground  for  the  exclusion  of  the  evidence.  Thus  the  two  decisions 
in  the  McMahon  and  Mondon  cases,  which  are  the  only  author- 
ities in  this  court  which  can  be  claimed  to  furnish  authority 
for  holding  that  the  defendant's  confession  to  the  coroner  vras 
inadmissible,  are  not  only  contrary  to  the  decisions  of  this 
court  in  the  Hendrickson,  Teachout,  McGloin  and  Chapleau 
cases,  but  they  are  inconsistent  with  each  other.     Under  these 
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circumstances  I  think  that  we  should  declare  the  McMahon  and 
Mondon  decisions  overruled,  and  accept  as  correctly  indicating 
the  rule  to  which  this  court  will  in  the  future  adhere,  the 
principle  asserted  in  the  Hendrickson,  Teachout,  McGloin  and 
Chapleau  cases.  There  is  only  one  other  argument,  so  far  as 
I  know,  which  has  been  urged  against  the  adoption  of  this  course, 
and  that  is  that  the  McMahon  case  has  stood  for  over  half  a 
century,  and  that  it  should  not  now  be  questioned.  The  first 
answer  to  this  argument  is  that  it  has  not  been  unquestioned. 
The  other  cases  in  this  court,  with  the  exception  of  the  Mondon 
ease,  have  given  to  it  only  lip-service,  while  the  reasoning  in  the 
Teachout  and  Chapleau  cases  repudiated  the  fundamental 
principle  upon  which  it  rests.  Indeed,  in  Brightly  &  Danforth's 
notes  to  the  Hendrickson  case,  in  tenth  New  York,  they  quote 
MuLUN,  J.,  in  People  v.  Montgomery  (13 'Abb.  Pr.  [N.  S.] 
251)  to  the  effect  "  that  the  case  of  McMahon  (supra)  is  over- 
ruled by  that  of  Teachout  v.  People  (41  N.  Y.  7),  and  the 
principle  decided  in  Hendrickson  v.  People  (supra)  reaffirmed, 
and,  it  is  to  be  hoped,  permanently  established  as  the  law  of  the 
State."  In  the  Mondon  case,  Ruger,  Ch.  J.,  and  Earl,  J.,  dis- 
sented from  the  opinion  of  Rafallo,  J.  In  other  courts  the 
reasoning  of  the  McMahon  case  has  been  attacked  as  unsound. 
Judge  Benedict  in  United  States  v.  Graff  (14  Blatch.  380, 
386)  said :  "  I  know  of  no  authority  binding  upon  the  courts 
of  the  United  States,  which  compels  the  holding  that  an  arrest, 
or  a  charge  of  crime,  or  being  sworn,  or  all  three  combined,  are 
sufficient  to  exclude  a  confession  that  otherwise  appears  to  have 
been  freely  made,  without  the  influence  of  threat  or  promise." 
Assuming  that  it  be  true  that  the  authority  of  the  McMahon 
case  has  not  been  questioned  in  this  court  for  over  half  a 
century,  that  fact  furnishes  no  reason  why  it  should  not  now 
be  questioned.  To  follow  the  McMahon  case  is  to  perpetuate 
an  erroneous  principle  in  a  most  important  branch  of  the  law 
and  to  defend  the  authority  of  that  case,  not  because  it  is  sound 
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but  because  we  have  grown  accustomed  to  its  error.  Ample 
protection  to  the  rights  of  a  person  accused  of  crime  will  be 
afforded  if  we  overrule  the  McMahon  and  Mondon  cases,  and 
adhere  to  the  sounder  principle  declared  in  the  Hendrickson, 
Teachout,  McGloin  and  Chapleau  cases,  and  the  statutory  rule 
embodied  in  section  895  of  the  Code  of  Criminal  Procedure.  If 
we  are  not  to  adopt  this  course  and  are  still  to  recognize  the 
authority  of  the  McMahon  case  which  held  a  confession  not 
receivable  in  evidence  because  it  was  given  under  oath  and  not 
because  it  was  taken  in  violation  of  the  statute,  then  logically 
we  are  required  to  hold  that  the  confession  made  under  oath  to 
the  district  attorney  was  also  improperly  received  in  evidence. 
The  fact  is,  that  there  is  no  good  reason  for  holding  either  of 
these  confessions  inadmissible.  They  were  freely  and  volun- 
tarily made.  No  threat  was  made  or  promise  or  hope  of  reward 
held  out.  The  defendant  was  arrested  shortly  after  the  mur- 
der. She  showed  a  complete  willingness  to  confess  her  crime. 
The  confession  was  not  conclusive  but  merely  evidence  which 
the  jury  might  consider  in  the  light  of  any  explanation  that 
the  defendant  might  offer.  The  question  whether  it  was  volun- 
tary was  submitted  to  the  jury  who  were  instructed  to  disre- 
gard it  altogether  if  they  were  not  satisfied  that  it  was  volun- 
tary. The  evidence  justified  their  finding  that  it  was  volun- 
tary. There  remains  to  be  considered  the  question  whether  in 
examining  the  defendant  before  the  coroner  her  constitutional 
privilege  against  self-incrimination  was  violated.  In  consider- 
ing this  aspect  of  the  case  the  alleged  violation  of  sections  196 
and  198  of  the  Code  of  Criminal  Procedure  is  in  no  way  in- 
volved. I  can  find  no  basis  for  the  contention  of  counsel  that 
the  defendant  was  compelled  to  testify  either  before  the  coroner 
or  district  attorney.  Her  right  to  refuse  to  testify  was  ex- 
plained to  her.  She  knew  that  she  had  the  option  to  speak  or 
to  keep  silent.  She  choose  to  confess.  She  was  not  subjected 
to  compulsion  of  any  kind.     She  had  the  right  to  waive  her  . 
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privilege  and  did  waive  it  when  she  consented  to  testify  and  an- 
swered all  the  questions  put  to  her.  It  follows  that  her  con- 
stitutional right  was  not  violated.  (Connors  v.  People,  50  N. 
Y.  240;  People  v.  Guidici,  100  N.  Y.  508,  508;  People  v.  Casey, 
72  N.  Y.  893,  899;  People  v.  Tice,  131  N.  Y.  651,  657;  10  N. 
Y.  Crim.  170;  Chamberlain  v.  WiDson,  12  Vt.  491 ;  Twining  v. 
New  Jersey,  211  U.  S.  78.)  The  fact  that  the  assistant  district 
attorney  asked  the  defendant  if  she  wished  to  testify  "  in  this 
proceeding"  when  there  was  not,  strictly  speaking,  any  legal 
"  proceeding "  before  him,  does  not  prove  that  he  practiced 
deception  upon  the  defendant.  Before  asking  her  if  she  was 
willing  to  make  a  statement  he  instructed  her  fully  and  fairly 
as  to  her  legal  rights.  The  circumstance  that  he  used  the  word 
"  proceeding  "  in  warning  her  is  wholly  insufficient  to  warrant 
us  in  concluding  that  he  practiced  deception  upon  her. 

For  these  reasons  I  vote  in  favor  of  affirming  the  judgment 
of  conviction. 

Collin,  J.  (dissenting) : 

On  December  29,  1913,  in  the  city  of  New  York,  Carmello 
Carnestraro  (or  Camestrale)  was  killed  by  a  stab.  Within  a 
brief  time  afterward  the  defendant  was  arrested  under  the 
charge  that  she  inflicted  the  stab  and  was  imprisoned  in  the 
Tombs  prison,  where  she  remained  until  her  conviction  of  mur- 
der in  the  first  degree.  On  January  9,  1914,  a  coroner  of  the 
county  of  Bronx  held  an  official  inquest  into  the  cause  of  the 
death  of  Carnestraro.  During  the  progress  of  the  inquest  the 
defendant  was  taken  by  two  police  officers  from  the  Tombs  to 
the  place  of  the  inquest  to  be  examined  in  the  inquest  by  the 
coroner.  She  was  an  Italian.  Having  been  brought  before  the 
coroner,  the  oath  was  administered  to  her  by  the  coroner 
through  the  official  interpreter,  and  the  coroner  then  through 
the  interpreter  asked  and  received  her  answer  to  the  question 
"Where  do  you  live?"  and  then  said:  "Mrs.  Ferola,  you  are 


Digitized  by  VjOOQIC 


268 


NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 


charged  with  homicide,  in  having  caused  the  death  of  Carmello 
Carnestrale.  It  is  your  privilege  to  testify  or  not,  just  as  you 
see  fit.  Any  statement  that  you  make  now  can  be  used  against 
you  at  this  or  any  future  proceeding.  Knowing  this  do  you 
wish  to  testify?  You  are  entitled  to  counsel  and  you  can  refuse 
to  testify  until  such  time  as  you  have  counsel."  The  defendant 
replied  through  the  interpreter :  "  I  am  willing  to  testify  with- 
out a  lawyer."  The  coroner  then  examined  the  defendant  by 
asking  her  fifty-two  questions,  or  thereabouts,  and  receiving 
her  answers  through  an  interpreter.  At  the  close  of  the  inquest 
the  coroner  held  the  defendant  and  remanded  her  to  the  Tombs 
prison  to  await  the  action  of  the  grand  jury. 

On  January  27,  1914,  the  defendant  was  taken  by  the  police 
ofiicers  from  the  Tombs  to  the  office  of  the  district  attorney  and 
before  an  assistant  district  attorney,  with  whom  were  the  official 
stenographer  and  the  official  interpreter.  The  assistant  dis- 
trict attorney  administered  the  oath  to  her  through  the  inter- 
preter and  then  said  to  her :  "  Any  answers  that  you  may  make 
to  the  questions  put  to  you  here  may  be  used  against  you,  and 
you  need  not  testify  unless  you  want  to.  Do  you  wish  to  testify 
in  this  proceeding.?  "  Defendant  said,  "  Yes."  The  assistant 
district  attorney  then  subjected  the  defendant  to  an  exami- 
nation, lasting  about  two  hours,  which  was  taken  stenographi- 
cally  and  fills  sixteen  pages  of  the  record  before  us.  While  the 
examination  by  the  coroner  and  that  by  the  assistant  district 
attorney  are  unlike  in  several  particulars,  they  contain,  in 
effect,  similar  statements  of  the  defendant  that  she  stabbed 
Carnestraro.  Each  was  received  in  evidence  under  the  compre- 
hensive objections  of  the  defendant's  counsel  and  his  exceptions. 
I  am  of  the  opinion  that  therein  there  was  prejudicial  error. 

First,  as  to  the  examination  by  the  coroner.  Sections  778 
to  790  of  the  Code  of  Criminal  Procedure  relate  to  the  functions 
of  coroners.  They  are  required  to  inquire  (in  certain  counties 
with  a  jury)  into  the  cause  of  any  death  suspiciously  or  vie- 
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lently  caused ;  to  compel  the  attendance  of  and  to  examine  wit- 
nesses and  cause  their  testimony  to  be  reduced  to  writing  and 
filed;  to  ascertain  the  persons  chargeable  with  the  deaths  and 
issue  warrants  for  the  arrest  of,  if  not  in  custody,  and  commit 
the  accused  persons  to  await  the  results  of  the  inquisitions ;  to 
render  decisions  (or  take  the  verdicts  of  juries)  as  to  the  causes 
of  deaths  and  the  guilty  persons,  for  whom,  if  not  in  custody, 
they  must  issue  their  warrants  to  be  served  as  prescribed  in  sec- 
tion 782.  Section  788  is :  "  Proceedings  of  magistrate  on  de- 
fendant's being  brought  before  him.  The  magistrate  or 
coroner,  when  the  defendant  is  brought  before  him,  must  pro- 
ceed to  examine  the  charge  contained  in  the  inquisition  or  in- 
formation, and  hold  the  defendant  to  answer,  or  discharge  him 
therefrom  in  the  same  manner,  in  all  respects,  as  upon  a  war- 
rant of  arrest  on  an  information."  By  section  1671  of  the 
Greater  New  York  charter,  coroners  within  that  city  possess 
the  powers  and  perform  the  duties  prescribed  by  the  laws  of  the 
state  relating  to  coroners. 

In  People  v.  Jackson  (191  N.  Y.  298,  297;  22  N.  Y.  Crim. 
298)  we  said:  "  While  the  chief  duty  of  a  coroner  is  to  hold  an 
inquest  when  a  suspicious  death  has  occurred  within  his  county, 
by  recent  legislation  he  has  been  given  the  power  of  a  magistrate 
in  a  limited  class  of  cases.  (L.  1887,  ch.  321 ;  L.  1889,  ch.  404.) 
He  can  exercise  that  jurisdiction  only  when  some  person  has  been 
killed  or  dangerously  wounded  by  another,  but  in  that  class  of 
cases  he  has  the  right  to  issue  warrants,  hold  examinations  and 
commit  or  discharge  the  accused,  the  same  as  any  of  the  regular 
magistrates."  Although  the  record  or  the  briefs  do  not  so  dis- 
close, it  must  be  assumed,  in  the  absence  of  other  empowerment, 
that  the  coroner  caused  the  defendant  to  be  present  at  the 
inquest,  examined  her  and  held  her  to  await  the  action  of  the 
grand  jury  and  by  virtue  of  the  section  788.  While  within  the 
definitions  of  the  Code  of  Criminal  Procedure  (§§  959,  147) 
the  coroner  was  not  a  magistrate,  the  defendant  when  brought 
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before  him  for  examination,  under  arrest  for  the  killing,  was 
entitled  under  the  section  783  and  the  judicial  decisions  (Mc- 
Mahon  v.  People,  15  N.  Y.  884 ;  Teachout  v.  People,  41  N.  Y.  7 ; 
People  V.  Mondon,  108  N.  Y.  211 ;  4  N.  Y.  Crim.  552)  People  v. 
Chapleau,  121  N.  Y.  266)  to  the  constitutional  and  statutory 
protection  due  a  prisoner  before  a  magistrate  for  examination. 
Such  protection  is  prescribed  by  sections  of  the  Code  of  Criminal 
Procedure.  Section  196  is:  "When  the  examination  of  the 
witnesses  on  the  part  of  the  people  is  closed,  the  magistrate 
must  inform  the  defendant,  that  it  is  his  right  to  make  a 
statement  in  relation  to  the  charge  against  him  (stating  to^ 
him  the  nature  thereof) ;  that  the  statement  is  designed  to 
enable  him,  if  he  sees  fit,  to  answer  the  charge  and  to  explain 
the  facts  alleged  against  him;  that  he  is  at  liberty  to  waive 
making  a  statement;  and  that  his  waiver  cannot  be  used 
against  him  on  the  trial."  Section  198  is:  "  If  the  defendant 
choose  to  make  a  statement,  the  magistrate  must  proceed  to 
take  it  in  writing,  without  oath,  and  must  put  to  the  defendant 
the  following  questions  only:  What  is  your  name  and  age? 
Where  were  you  born.'^  Where  do  you  reside,  and  how  long 
have  you  resided  there.?  What  is  your  business  or  profession? 
Give  any  explanation  you  may  think  proper,  of  the  circum- 
stances appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  will  tend  to  your  exculpation."  Section 
199  is :  "  The  answer  of  the  defendant  to  each  of  the  ques- 
tions must  be  distinctly  read  to  him  as  it  is  taken  down.  He 
may  thereupon  correct  or  add  to  his  answer,  and  it  must  be 
corrected  until  it  is  made  conformable  to  what  he  declares 
to  be  the  truth."  Section  200  provides  that  the  statement 
must  be  reduced  to  writing  and  authenticated  in  a  manner  it 
defines. 

It  is  manifest  from  the  facts  already  stated  that  the  coroner 
did  not  in  the  examination  of  the  defendant  even  substantially 
comply  with  the  mandates  of  those  sections  or  afford  or  secure 
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to  her  the  protection  they  imperatively  direct  should  be  given 
her.  To  hold  otherwise  is  to  judicially  reconstruct  them  in 
substance  and  in  effect.  Their  primary  and  direct  purpose 
and  intent  are  to  fulfill  and  enforce  the  constitutional  en- 
actment that  "  No  person  shall  be  *  *  *  compelled  in 
any  criminal  case  to  be  a  witness  against  himself"  (Constitu- 
tion, art.  1,  §  6),  and  which  is  reiterated  in  section  10  of  the 
Code  of  Criminal  Procedure  in  the  words :  "  No  person  can 
be  compelled  in  a  criminal  action  to  be  a  witness  against 
himself."  They  are  neither  arbitrary  rules  nor  rules  for 
the  purpose  of  obtaining  from  an  accused  person  a  con- 
fession which  shall  have  upon  his  subsequent  trial  for  the 
offense  charged  testimonial  trustworthiness.  Rather  are  they 
in  aid  and  preservation,  in  the  matter  of  such  examinations, 
of  the  principle  which  is  of  the  essence  of  constitutional  liberty 
and  security  that  any  forcible  and  compulsory  utterance  of 
a  man's  own  testimony  for  the  purpose  of  convicting  him  of  a 
crime  charged  against  him  is  an  invasion  of  his  indefeasible 
right  of  personal  liberty  and  security, — a  process  which  leads 
to  physicial  force,  brow-beating  and  torture,  cruel  and  in- 
human to  the  innocent  as  well  as  the  guilty  and  dangerous 
to  the  innocent.  They  are  the  legislative  interpretation  and 
application,  in  the  point  of  such  examinations,  of  the  con- 
stitutional interdiction  and  create  the  point  at  which  willing- 
ness and  freedom  in  making  statements  end  and  compulsion 
begins.  A  statement  made  by  a  prisoner  under  a  disobedience 
of  or  failure  to  conform  to  the  substance  and  intent  of  their 
provisions  is,  as  a  matter  of  law,  not  voluntary;  it  is  com- 
pulsory. In  his  trial  upon  the  accusation,  for  which  he  is 
imprisoned,  presented  in  an  indictment,  the  question  of  the 
truthfulness  or  testimonial  value  of  the  statement  is  not  in- 
volved and  may  not  be  considered  by  the  court  or  submitted 
to  the  jury.  The  violation  of  the  Constitution  and  the  statute 
in  obtaining  it  shall  not  be  repeated  by  its  introduction  at  the 


Digitized  by  VjOOQIC 


1 


m 


J 


272  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

trial.  As  was  said  by  Mr.  Justice  Brown  in  Brown  v.  Walker 
(161  U.  S.  591,  597)  :  "  So  deeply  did  the  iniquities  of  the 
ancient  system  impress  themselvefi  upon  the  minds  of  the 
American  colonists  that  the  States,  with  one  accord,  made  a 
denial  of  the  right  to  question  an  accused  person  of  their 
fundamental  law,  so  that  a  maxim,  which  in  England  was  a 
:j'  !  mere  rule  of  evidence,  became  clothed  in  this  country  with  the 

impregnability  of  a  constitutional  enactment." 

Section  895  of  the  Code  of  Criminal  Procedure  is :     **  A 
confession  of  a  defendant,  whether  in  the  course  of  judicial 
proceedings  or  to  a  private  person,  can  be  given  in  evidence 
I  against  him,  unless  made  under  the  influence  of  fear  produced 

1||  by  threats,  or  unless  made  upon  a  stipulation  of  the  district 

attorney,  that  he  shall  not  be  prosecuted  therefor;  but  is  not 
sufficient  to  warrant  his  conviction,  without  additional  proof 
that  the  crime  charged  has  been  committed."  The  rule  thus 
declared  is  not  new  or  modern.  It  was  of  the  common  law  and 
was  embodied  in  the  statutes  of  England  from  which  our 
I'i  statute  was  derived.     It  is  and  must  be  subordinate  and  sub- 

servient to  the  Constitution  and  the  statutes  auxiliary  to  it. 
It  is  and  should  remain  the  established  law  that  the  statement 
of  a  person,  charged  with  and  under  arrest  for  a  crime,  made 
at  an  inquest  as  to  that  alleged  crime  by  a  coroner,  or  at  an 
I  examination    after   inquisition,   through   examination   by   the 

I  j  coroner  in  substantial  transgression  and  disobedience  of  sec- 

f  tions  788,  196  and  198  of  the  Code  of  Criminal  Procedure, 

is,  as  a  matter  of  law,  compulsory  and  involuntary  and  is  in- 
I  competent  and  inadmissible  against  the  accused  upon  his  trial 

j  '  for  the  crime.     (People  v.  Molineux,  168  N.  Y.  264,  331 ;  16 

'  N.  Y.  Crim.  120;  People  v.  McMahon,  15  N.  Y.  384;  People 

V.  Mondon,  108  N.  Y.  211;  People  v.  Kennedy,  159  N.  Y. 
346,  361 ;  Adams  v.  State,  129  Ga.  248;  State  v.  Clifford,  86 
Iowa,  550;  Wharton's  Criminal  Evidence  [9th  ed.],  §§  666, 
668.) 
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I  am  unable  to  discern  any  conflict  in  the  decisions  of  this 
court  relating  to  the  question.  They  have  consistently  upheld 
the  rules  as  stated  by  Judge  Wekner  in  People  v.  Molineux 
(168  N.  Y.  264,  881)  :  «  What  were  the  defendant's  right  at 
the  inquest?  If  the  defendant,  when  he  attended  the  inquest, 
was  under  arrest  or  formal  accusation  for  the  murder  of  Mrs. 
Adams,  he  was  entitled  to  be  informed  of  the  charge  against 
him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of 
the  proceedings,  and  before  any  further  proceedings  were 
had.  (Code  Crim.  Pro.  section  188.)  This  section  is  in  terms 
applicable  only  to  examinations  before  a  magistrate.  It  is, 
however,  merely  a  codification  of  the  common  law  rule,  and 
this  court  has  held  that  when  a  person  is  called  upon  to 
testify  at  a  coroner's  inquest,  convened  to  inquire  into  a 
crime,  for  the  commission  of  which  such  person  is  then  under 
arrest,  or  upon  which  he  has  been  formally  accused,  he  oc- 
cupies the  same  position,  and  he  has  the  same  rights,  as 
though  he  were  before  an  examining  magistrate.  (People  v. 
Mondon,  108  N.  Y.  211.)  So,  on  the  other  hand,  if  the  per- 
son who  testifies  at  the  inquest  does  so  simply  as  a  witness, 
he  has  none  of  the  rights  or  immunities  of  a  party.  This  is 
the  foundation  of  the  rule  which  is  now  firmly  established  in 
this  state — that  when  a  person  testifies  at  an  inquest  as  an 
accused  or  arrested  party,  his  testimony  cannot  be  used 
against  him  upon  a  subsequent  trial  of  an  indictment  growing 
out  of  the  inquest,  unless  his  testimony  has  been  voluntarily 
given  after  he  has  been  fully  advised  of  all  his  rights  and  has 
been  given  an  opportunity  to  avail  himself  of  them.  (People 
V.  Chapleau,  121  N.  Y.  267.)  The  logical  and  necessary 
corollary  of  that  part  of  the  rule  stated  is  that  when  a  person 
testifies  simply  as  a  witness  and  not  as  a  party,  his  testimony 
can  be  used  against  him  even  though  he  is  afterwards  indicted 
and  tried  for  the  commission  of  the  crime  disclosed  by  the 
mquest.     (Hendrickson  v.  People,  10  N.  Y.  14;  Teachout  v. 
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People,  41  N.  Y.  7.)  "  There  is  a  substantial  and  cardinal 
distinction  between  the  cases  in  which  a  person  charged  with 
a  crime  is  compelled,  either  through  a  subpoena  or  an  arrest^ 
to  attend  a  judicial  investigation  concerning  the  crime  and 
his  guilt,  is  directed  to  take  the  oath  of  a  witness  and  the 
witness  stand  and  then  compelled  to  elect  whether  to  be  or 
decline  to  be  examined,  and  that  in  which  while  present  at  the 
investigation  he  is  informed  of  his  right  to  make  a  statement 
if  he  desires  and  that  his  silence  cannot  prejudice  him,  or  that 
in  which  he  volunteers  and  requests  to  be  sworn  and  have  the 
status  of  the  ordinary  witness.  In  People  v.  Mondon  (108  N. 
Y.  211,  220,  221 ;  16  N.  Y.  Crim.  120)  we  said  through  Judge 
Rapallo  :  "  But  I  do  not  apprehend  that  this  provision 
(section  895)  was  intended  to  apply  to  any  but  voluntary 
confessions,  or  to  change  the  statutory  rules  relating  to  the 
examination  of  prisoners  charged  with  crime.  The  Criminal 
Code  retains  the  provisions  of  the  Revised  Statutes  applicable 
to  such  examinations,  which  provisions  are  framed  with  ref- 
erence to  the  constitutional  provision  that  no  person  shall 
in  any  criminal  case  be  compelled  to  be  a  witness  against  him- 
self. (Art.  1,  §  6.)  In  all  the  cases  in  which  reference  ha» 
been  made  to  the  subject,  it  seems  to  be  conceded  that  an 
examination  of  a  person  arrested  on  a  criminal  charge,  con- 
ducted in  violation  of  the  statutory  provisions,  would  not 
be  admissible  in  evidence  against  him  on  his  trial  for  the 
offense.  To  take  a  prisoner  before  a  magistrate,  swear  him, 
subject  him  to  a  minute  interrogation  as  to  the  circumstancea 
relied  upon  as  evidence  of  his  guilt,  and  then  use  such  an 
examination  on  his  trial,  would  be  a  departure  from  our 
system  of  criminal  jurisprudence  which  should  not  be  tol- 
erated, and  whether  the  investigation  were  conducted  before 
a  committing  magistrate,  or  before  a  coroner's  jury,  could 
make  no  substantial  difference,  provided  it  appeared  that  a 
homicide  had  been  committed,  and  the  prisoner  was  brought 
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before  the  inquest  as  an  accused  person,  and  the  object  of 
the  inquisition  was  to  ascertain  his  guilt.  •  •  •  When  a 
coroner's  inquest  is  held  before  it  has  been  ascertained  that  a 
crime  has  been  committed,  or  before  any  person  has  been  ar- 
rested charged  with  the  crime,  and  a  witness  is  called  and 
sworn  before  the  coroner's  jury,  the  testimony  of  that  witness, 
should  he  afterward  be  charged  with  the  crime,  may  be  used 
against  him  on  his  trial,  and  the  mere  fact  that  at  the  time  of 
his  examination  he  was  aware  that  a  crime  was  suspected,  and 
that  he  was  suspected  of  being  the  criminal,  will  not  prevent 
his  being  regarded  as  a  mere  witness,  whose  testimony  may  be 
afterward  given  in  evidence  against  himself.  If  he  desires  to 
protect  himself  he  must  claim  his  privilege.  But  if,  at  the  time 
of  his  examination,  it  appears  that  a  crime  has  been  committed 
and  that  he  is  in  custody  as  the  supposed  criminal,  he  is  not 
regarded  merely  as  a  witness,  but  as  a  party  accused,  called 
before  a  tribunal  vested  with  power  to  investigate  preliminarily 
the  question  of  his  guilt,  and  he  is  to  be  treated  in  the  same 
manner  as  if  brought  before  a  committing  magistrate,  and 
an  examination  not  jbaken  in  conformity  with  the  statute 
cannot  be  used  against  him  on  his  trial  for  the  offense."  In 
People  V.  Chapleau  (121  N.  Y.  266,  274)  we  said  through 
Judge  Gray  :  "  There  [in  the  Mondon  case]  the  examination 
before  the  coroner  was  excluded;  not  because  of  any  principle 
of  inadmissibility  inherent  in  the  evidence  generally,  but,  be- 
cause it  had  not  and  could  not  have  been,  in  the  nature  of 
things,  a  voluntary  confession.  There  the  prisoner  upon 
being  arrested  was  brought  before  the  coroner  as  a  witness  and 
examined.  He  was  an  ignorant  man;  was  unattended  by 
counsel  and  was  not  informed  of  his  rights  or  privileges  as 
to  testifying.  Judge  Rapallo  reviewed  this  question  of  the 
admissibility  of  the  examination  of  persons  under  oath  before 
a  magistrate  or  coroner.  He  held  that  they  must  be  ex- 
cluded upon  the  subsequent  trial  for  the  offense,  under  cir- 
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cumstances,  where  the  prisoner,  having  been  arrested  as  a 
suspected  murderer,  was  taken  before  the  coroner's  inquest 
or  examining  magistrate,  and  there  examined  on  oath  as  to 
circumstances  tending  to  connect  him  with  the  crime.  His 
opinion  was  given  with  reference  to  the  facts  of  the  case 
before  him,  which  showed  that  there  was  no  confession;  but 
an  e:^amination  before  a  magistrate.  He  expressly  held  that 
section  395  of  the  Code  was  intended  to  apply  only  to  volun- 
tary confessions,  and  not  to  change  the  statutory  rules  relat- 
ing to  the  examination  of  prisoners  charged  with  crime."  In 
People  V.  McGloin  (91  N.  Y.  241,  245)  the  coroner  was 
acting  in  a  private  capacity  "  as  a  mere  clerk  to  take  down 
and  prove  the  confession,'*  and  not  in  an  official  capacity. 

Second,  as  to  the  examination  by  the  assistant  district 
attorney.  This  examination  was  not  in  fact  made  in  a  judi- 
cial investigation  of  the  accusation  against  the  defendant,  but 
by  a  private  person.  (People  v.  Rogers,  192  N.  Y.  331, 
350.)  That  the  examination  was  made  under  oath,  or  while 
the  defendant  was  under  arrest  and  accusation,  or  to  the 
prosecuting  attorney,  or  in  answer  to  questions  put  to  the 
defendant,  or  under  those  conditions  combined  did  not  render 
it  inadmissible.  (Cox  v.  People,  80  N.  Y.  500;  People  v. 
Garfalo,  207  N.  Y.  141 ;  People  v.  Giro,  197  N.  Y.  152;  24  N. 
Y.  Crim.  255.)  The  test  is  whether  the  statements  made  were 
voluntary,  whether  the  defendant  had  any  inducement  to  tell  a 
falsehood  against  herself  or  felt  compelled  to  speak  for  any  rea- 
son when  she  preferred  to  remain  silent.  Was  the  condition  of 
mind  which  made  her  willing  to  answer  brought  about  by  her 
own  independent  reasoning?  The  fact  that  a  defendant  may 
conclude  it  will  be  advantageous  to  him  to  confess  rather 
than  keep  silent  is  immaterial,  if  conditions  or  circumstances 
are  not  created  which  tend  to  make  silence  some  evidence  of 
guilt  and  if  his  mental  operations  are  free  from  and  unin- 
fluenced  by    any    external    inducement    to    falsify    or    invent. 
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(People  V.  White,  176  N.  Y.  881,  849;  17  N.  Y.  Crim.  538; 
People  V.  Rogers,  192  N.  Y.  381,  846;  Balbo  v.  People,  80 
N.  Y.  484,  499:  People  v.  Chapleau,  121  N.  Y.  266,  273.) 
Without  entering  with  particularity  into  the  facts  which 
raised  an  issue  of  fact  as  to  the  voluntariness  of  the  state- 
ment or  confession  to  the  assistant  district  attorney,  among 
which  were  the  nativity,  ignorance,  inexperience  and  condi- 
tion in  life  of  the  defendant,  that  she  had  been  theretofore 
exhaustively  examined  by  the  coroner,  that  she  without  re- 
quest or  suggestion  on  her  part  was  taken  before  and  was 
attended  through  her  examination  by  the  police  officers  who 
took  and  were  with  her  before  the  coroner,  that  the  oath  was 
administered  to  her  and  she  was  asked  if  she  was  willing  to 
"  testify  in  this  proceeding,"  that  she  made  no  statement  ex- 
cept under  the  smiilar  conditions  existing  at  the  inquest  and 
this  proceeding,  I  state  the  conclusion  that  the  trial  court 
did  not  err  in  receiving  the  confession  in  evidence  and  in- 
structing the  jury  to  reject  and  disregard  it,  unless  they 
found  it  was  voluntarily  made. 

Thirds  it  is  urged  that  although  there  was  error  in  re- 
ceiving in  evidence  proof  of  the  statements  made  by  the  de- 
fendant before  the  coroner,  it  was  harmless,  because  the  state- 
ments were  substantially  in  the  examination  by  the  assistant 
district  attorney  which  had  been  theretofore  proven.  From 
that  view,  I  earnestly  dissent.  In  People  v.  Koerner  (154 
N.  Y.  855,  12  N.  Y.  Crim.  608)  we  laid  down  relevant  rules 
for  capital  cases,  since  loyally  and  wisely  adhered  to.  An 
error  which  could  by  any  possibility  have  influenced  the  minds 
of  the  jury  is  prejudicial  and  not  harmless.  A  person  on  trial 
for  his  life  is  entitled  to  all  the  advantages  which  the  laws  give 
him,  and  among  them  is  the  right  to  have  his  case  submitted 
to  an  impartial  jury  upon  competent  evidence.  An  error  ex- 
isting, the  People,  in  order  to  nullify  it,  must  show  that  it 
could  by  no  possibility  have  prejudiced  the  defendant.  The 
existence  of  the  error  establishes  the  defendant's  claim  to  re- 
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lief>,  and  to  sustain  a  verdict  of  conviction  the  People  must 
prove  that  the  error  did  not  and  could  not  have  affected  it. 
(People  V.  Corey,  157  N.  Y.  882,  12  N.  Y.  Crim.  151;  People 
v.  Maine,  166  N.  Y.  50,  15  N.  Y.  Crim.  341 ;  People  v.  MiUs, 
178  N.  Y.  274,  806;  18  N.  Y.  Crim.  269.)  The  first  duty  of 
a  court  is  not  to  punish  crime,  but  to  punish  it  through  just 
and  lawful  procedure. 

The  People  upon  the  trial  deemed  proof  of  the  statements 
of  the  defendant  before  the  coroner  of  supreme  importance. 
The  prosecuting  attorney  persistently  met  and  sought  to  over- 
come the  strenuously  interposed  objections  of  the  defendant. 
The  People  sought  aggressively  and  successfully  by  proof  and 
summation  to  plant  in  the  minds  of  the  jury,  not  an  incidental 
or  adjunctive  fact,  but  an  independent  and  persuasive  fact,  to 
wit,  that  the  defendant  declared  her  guilt  at  different  times  and 
under  different  conditions,  which  they  manifestly  believed,  and 
correctly,  would  tend  to  procure  a  conviction.  The  reasons  for 
their  belief  were  as  sound  after  the  examination  had  been  used 
in  procuring  the  conviction  as  when  they  proved  it.  Having 
convinced  the  court  that  it  was  material  and  competent  and 
urged  it  upon  the  minds  of  the  jury,  they  should  not  now  be 
permitted  to  say  that  it  was  immaterial  and  harmless.  In 
Bram  v.  United  States  (168  U.  S.  532,  542)  Mr.  Justice 
White,  writing  for  the  court,  said:  "The  contradiction  in- 
volved in  the  assertion  that  the  statement  of  an  accused  tended 
to  prove  guilt,  and  therefore  was  admissible,  and  then  after 
procuring  its  admission  claiming  that  it  did  not  tend  to  prove 
guilt,  and  could  not,  therefore,  have  been  prejudicial,  has  been 
well  stated  by  the  Supreme  Court  of  North  Carolina,  State  v. 
Rorie,  (1876)  74  N.  C.  148:  *  But  the  State  says  this  was  a 
denial  of  guilt,  and  not  a  confession.  It  was  a  declaration 
which  the  State  used  to  procure  a  conviction ;  and  it  is  not  for 
tlie  State  to  say  the  declaration  did  not  prejudice  the  prisoner's 
case.  Why  introduce  it  at  all  unless  it  was  to  lay  a  foundation 
for  the  prosecution  ?    The  use  which  was  made  of  the  prisoner's 


Digitized  by 


Google 


PEOPLE  V.  FEROLA.  279 

statement  precluded  the  State  from  saying  that  it  was  not  used 
to  his  prejudice.' " 

The  trial  judge  in  his  charge  referred  to  the  statements  or 
**  confessions,"  and  directed  the  jury  to  determine  under  what 
circumstances  they  were  made,  and  if  under  the  influence  of 
fear,  produced  by  threats,  they  should  reject  them  or  either  of 
them  so  made  as  of  no  weight.  He  read  to  the  jury  the  part  of 
the  copiession  before  the  coroner  descriptive  of  the  stabbing, 
and  from  that  before  the  district  attorney  a  few  sentences, 
adding  slightly  to  the  description.  It  may  be  safely  and  prop- 
erly asserted  that  the  evidence  in  proof  of  the  defendant's  guilt 
was,  apart  from  the  examinations,  very  slight. 

The  jury  were  to  determine  the  probative  weight  and  value 
of  the  **  confession."  This  is  not  a  case  where  a  fact  errone- 
ously proven  by  incompetent  evidence  was  subsequently  proven 
by  competent  evidence  and  the  incompetent  evidence  thereby 
rendered  harmless.  A  question  was,  the  extent  of  the  belief  and 
force  that  should  be  given  to  the  statements  of  the  defendant. 
It  is  common  knowledge,  and  one  has  a  slight  understanding  of 
the  mental  operations  of  himself  or  others  who  denies  that  the 
reiteration  of  a  statement  at  a  different  time,  under  different 
conditions  and  circumstances  and  to  different  persons  does  ap- 
preciably enhance  its  credibility  and  evidential  weight.  The 
consistency  in  the  repetitions,  the  willingness  and  the  ability  to 
reproduce  the  statement  naturally  and  necessarily  urge  belief 
in  its  integrity  and  tend  to  beget  conviction  that  it  is  true. 
Repetition  creates  confidence  and  conviction,  as  contradiction 
and  repugnance  create  suspicion  and  doubt.  An  assertion  that 
the  knowledge  by  the  jury  that  the  defendant  made  the  confes- 
sion on  January  9th  under  oath  to  the  coroner  at  the  inquest 
did  not  have  and  could  not  have  had  any  influence  or  considera- 
tion In  their  determination  as  to  the  effect  which  they  should 
give  to  the  confession  to  the  assistant  district  attorney  seems 
to  me  inaccurate  and  unjust.  It  is  well  within  a  reasonable 
and  just  conclusion  that,  in  tlie  absence  of  that  knowledge,  they 
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might  and  would  have  found,  under  all  the  circumstances  and 
conditions,  that  the  confession  to  the  assistant  district  attorney 
did  not  possess  the  credibility  justifying,  in  connection  with  the 
other  evidence,  the  verdict  and  conviction.  Assuredly,  it  is  im- 
possible for  us  to  say  that  the  confession  of  January  9th,  which 
the  People  upon  the  trial  deemed  material  and  important,  could 
not  have  added  to  any  extent  to  the  value  and  effect  of  the  lat- 
ter or  influenced  to  any  extent  the  verdict. 

The  jury  were  to  determine  whether  or  not  the  confession 
to  the  district  attorney  was  voluntary.  If  they  found  it  in- 
voluntary, they  were  to  reject  it.  Upon  this  question,  the 
illegal  and  incompetent  proof  of  the  confession  of  January  9th 
bore  directly  and  illicitly.  The  finding  that  the  first  was  volun- 
tary would  be  an  argument  and  ground  for  the  finding  that  the 
second  was  of  the  like  nature. 

It  may  be  that  the  verdict  of  the  jury  was  based  upon  the 
illegal  confession  of  January  9th.  The  court  emphatically  and 
forcibly  brought  it  to  their  attention  and  instructed  them  to  re- 
ject that  of  January  27th  or  that  of  January  9th  if  they 
found  it  was  not  voluntary.  It  was  quite  possible  for  the  jury 
to  have  put  that  of  January  27th  wholly  aside  and  found,  under 
the  charge^  that  that  of  January  9th  was  voluntary  and  truth- 
ful. The  conviction  of  the  defendant  may,  therefore,  rest  upon 
a  statement  of  defendant,  illegal  and  incompetent,  which  ought 
not  to  have  been  proved  or  received  in  evidence  and  which  was 
in  law  and  fact  compulsory  and  involuntary. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  ordered. 

WiLLARD  Bartlett,  Ch.  J.,  Chase  and  Cardozo,  JJ.,  con- 
cur with  Miller,  J. ;  Seabury,  J.,  concurs  in  result  in  separate 
opinion ;  Collen,  J.,  reads  dissenting  opinion,  and  Hogan,  J.^ 
concurs. 

Judgment  of  conviction  affirmed. 
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SUPREME  COURT— APP.  DIVISION-SECOND  DE- 
PARTMENT, 

June  17,  1915. 
THE  PEOPLE  V.  WILLIAM  SCHARF. 

(168  App.  Div.  494.) 

(1.)  Grand  laboeny,  fibst  degbeb — ^Afpbopbiation  of  jewelry  by  bailee 
— ^Refusal  of  judge  to  chabqe. 

Upon  the  trial  of  a  defendant  for  the  crime  of  grand  larceny  in  the 
first  degree,  under  an  indictment  charging  that  the  defendant,  having 
jewelry  in  his  possession  as  bailee,  appropriated  the  same  to  his  own 
use  with  the  intent  to  deprive  the  owner  thereof,  and  also  charging  the 
same  offense  in  the  so-called  common-law  form,  it  appeared  that  the 
complainant,  a  dealer  in  jewelry,  delivered  certain  articles  to  the  de- 
fendant, under  a  promise  of  the  latter  to  have  them  appraised  and  re- 
turn them  on  the  next  day;  that  the  defendant  pawned  the  articles 
and  subsequently  sold  the  pawn  tickets,  and  thereafter  gave  notes  for 
the  purchase  price,  which  were  never  paid. 

Held,  that  although  the  evidence  was  sufficient  to  warrant  the  de- 
fendant's conviction,  the  judgment  should  be  reversed,  because  of  the 
refusal  of  the  court  to  specifically  charge  that  if  there  was  an  arrange- 
ment at  the  inception  of  the  transaction  that  the  complainant  was  to 
accept  notes  of  the  defendant  in  payment,  then  the  latter  was  not  a 
bailee,  and  because  of  the  statement  of  the  court  that  there  was  no 
such  evidence,  and  of  his  subsequent  refusal  to  charge  that  the  jury 
have  the  right,  if  they  so  find,  to  draw  the  conclusion  from  the  fact 
that  these  notes  were  accepted,  that  there  was  such  an  arrangement 
between  the  parties. 

(2.)  Same — Tbial   judge   shoxtld  pass   upon   beasonable   bequest  to 

CHABGE. 

The  trial  judge  should  pass  squarely  upon  every  reasonable  request 
to  charge  made  without  undue  repetition,  so  that  the  jurors  may  at 
once  realize  whether  or  not  the  proposition  tendered  is  correct. 

Rich,  J.,  dissented. 

Appeal  by  the  defendant,  William  Scharf,  from  a  judgment 
of  the  County  Court  of  Kings  county,  rendered  against  him  on 
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the  11th  day  of  November,  1914,  convicting  him  of  the  crime 
of  grand  larceny  in  the  first  degree. 

Luke  O^ReQlyj  for  the  appellant. 

Ralph  E.  Hemstreet^  Assistant  District  Attorney  [James  C. 
Cropsey,  District  Attorney,  and  Harry  G.  Anderson,  Assist- 
ant District  Attorney,  with  him  on  the  brief],  for  the  re- 
spondent. ' 

Mills,  J. : 

This  is  an  appeal  from  a  judgment  of  conviction  of  the  de- 
fendant of  the  crime  of  grand  larceny  in  the  first  degree  after 
a  trial  before  a  county  judge  and  a  jury  under  an  indictment 
charging  that  crime.  The  sentence  was  imprisonment  in  the 
State  prison  at  Sing  Sing  under  an  indeterminate  sentence,  the 
maximum  of  such  imprisonment  to  be  nine  years  and  six  months 
and  the  minimimi  thereof  five  years.  The  defendant  had  not 
previously  been  convicted. 

The  indictment  contains  two  counts,  the  first  charging  that 
on  the  2d  of  April,  1914,  in  the  county  of  Kings,  the  defendant^ 
having  in  his  possession  as  bailee  of  Harry  Spievack  (the  com- 
plainant) two  pairs  of  diamond  earrings  of  the  value  of  $1,218» 
appropriated  the  same  to  his  own  use  with  the  intent  to  deprive 
the  owner  thereof,  and  thereby  committed  the  crime  of  grand 
larceny  in  the  first  degree ;  and  the  second  count  charging  the 
same  offense  in  the  so-called  common  law  form.  The  trial  was 
had  November  10-11,  1914.  The  defendant  was  defended  by 
counsel  apparently  of  his  own  employment,  but  no  evidence  was 
introduced  in  his  behalf.  The  following  is  a  summary  of  the 
substance  of  the  evidence  in  behalf  of  the  People. 

The  complainant  was  a  dealer  in  jewelry — diamonds — in 
April,  1914;  and  on  the  second  of  that  month  his  nephew,  the 
witness  Alperin,  brought  the  defendant  to  the  complainant's 
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house  in  Manhattan  and  introduced  him  as  a  person  desiring  to 
buy  a  pair  of  diamond  earrings.  The  defendant  asked  com- 
plainant to  give  the  earrings  to  him  to  have  them  appraised, 
but  the  complainant  refused  as  he  did  not  know  him.  There- 
upon the  defendant  took  the  complainant  and  his  nephew  to  his 
(defendant's)  home  in  Brooklyn,  showed  him  there  a  well-ap- 
pointed house,  and  told  him  of  his  other  alleged  property,  so  as 
to  give  the  impression  that  he  was  a  person  of  very  considerable 
means.  Thereupon  he  asked  complainant  to  let  him  take  the 
two  pairs  of  earrings,  which  the  latter  had  brought  over,  so 
that  he,  the  defendant,  might  have  them  appraised  and  tested. 
Accordingly  the  complainant  delivered  them  to  the  defendant, 
telling  him  to  have  them  appraised  and  to  return  them  to  him 
the  next  day,  which  the  defendant  promised  to  do ;  but  the  com- 
plainant failed  to  take  from  the  defendant  any  receipt  for  the 
same. 

The  market  value  of  the  two  sets  of  earrings  was  $1,218. 
Defendant  did  not  return  them  to  the  complainant  at  all.  He 
did  not  appear  at  the  complainant's  house  the  next  day,  as  he 
had  promised  he  would,  but  did  appear  there  on  April  sixth, 
saying  that  he  had  not  yet  had  the  articles  appraised,  but 
would  do  so  and  bring  them  back  to  the  complainant.  The 
complainant  thereafter  went  repeatedly  to  defendant's  house, 
but  failed  to  find  or  meet  him  until  May  first,  when  he  chanced 
to  meet  him  in  Manhattan ;  and  defendant  then  admitted  that 
he  had  pawned  both  sets  of  earrings  and  sold  the  pawn  tickets. 
In  fact,  on  April  fourth  or  sixth  he  pawned  one  set  for  $225, 
and  on  April  thirtieth  the  other  set  for  $800.  On  April  nine- 
teenth, the  defendant,  by  Mrs.  Alperin,  wife  of  the  complain- 
ant's nephew,  sent  to  the  complainant  certain  promissory  notes 
for  the  price  of  the  earrings,  and  she  delivered  them  to  the  com- 
plainant. The  complainant  thereupon  gave  the  notes  to  the 
dealers  from  whom  he  purchased  his  goods ;  and  he  had  at  least 
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one  of  them,  for  the  sum  of  $300,  protested.    Nothing  was  ever 
paid  upon  any  of  the  notes. 

Complainant's  nephew,  Alperin,  was  examined  as  a  witness 
for  the  People  and  corroborated  the  version  of  the  matter  given 
by  the  complainant  as  above  set  forth,  especially  as  to  the 
original  delivery  of  the  articles  and  as  to  the  defendant's  later 
admission  that  he  had  pawned  them.  The  complainant's  wife 
alse  testified  to  the  original  meeting  of  the  parties  at  the  com- 
plainant's house  and  corroborated  her  husband  in  that  respect. 
Several  other  witnesses  testified  to  various  statements  by  the 
defendant  admitting,  in  eflFect,  that  he  had  pawned  the  two  sets 
of  earrings.  One  witness  testified  that  the  defendant  asked 
him  and  another  to  say,  probably  meaning  to  testify,  that  they 
had  seen  defendant  pay  the  complainant  $150,  which  was  un- 
true. 

It  is  plain  from  the  foregoing  review  that  the  evidence  was 
amply  sufficient  to  warrant  the  defendant's  conviction. 

The  sole  question  of  substantial  error,  or  indeed  of  any  error 
to  the  prejudice  of  the  defendant,  presented  by  the  record,  is 
that  of  the  ruling  of  the  trial  judge  in  disposing  of  two  certain 
requests  to  charge  made  by  defendant's  counsel.  The  follow- 
ing is  that  part  of  the  record :  "  I  ask  your  Honor  to  charge 
that  if  there  was  an  arrangement  at  the  inception  of  this  trans- 
action between  Scharf  and  Spievack,  by  which  Scharf  was  to 
give  certain  notes  and  Spievack  was  to  accept  notes  in  pay- 
ment of  the  earrings,  that  Scharf  was  not  then  a  bailee  and  that 
there  was  no  bailment.  The  Court :  There  is  no  such  evidence. 
I  decline  to  charge  except  as  I  have  already  charged.  Mr. 
O'Reilly :  I  take  exception  to  your  Honor's  statement  that  there 
is  no  such  evidence  and  to  your  Honor's  refusal  to  charge  as 
requested.  I  ask  your  Honor  to  charge,  in  view  of  what  your 
Honor  has  stated,  that  the  jury  have  the  right,  if  they  so  find, 
to  draw  the  conclusion  from  the  fact  that  these  notes  were  ac- 
cepted, were  given  by  Scharf  and  accepted  by  Spievack  by 


Digitized  by  VjOOQIC 


PEOPLE  V.  SCHARF.  285 

indorsement,  that  there  was  such  an  arrangement  between 
Spievack  and  the  defendant.  The  Court:  I  decline  to  charge 
except  as  I  have  already  charged." 

I  have  no  doubt  that  each  of  those  two  requests  was  techni- 
cally correct  and  should  have  been  granted.  The  form  of  the 
ruling  was  objectionable,  namely :  "  I  decline  to  charge  except 
as  I  have  already  charged,"  because  that  left  it  to  the  laymen 
jurors  to  determine  for  themselves  whether  or  not  the  proposi- 
tion of  the  request  was  in  harmony  with  the  charge  as  made,  a 
task  very  likely  difficult,  if  not  impossible  for  them  to  perform. 
The  proper  practice,  no  doubt,  is  for  the  trial  judge  to  pass 
squarely  upon  every  reasonable  request  to  charge  made  without 
undue  repetition,  so  that  the  jurors  may  at  once  realize  whether 
or  not  the  proposition  tendered  be  correct. 

The  form  of  the  ruling  was  also  objectionable  because  in  fact 
the  main  charge  had  not  in  precise  terms  stated  the  proposition 
of  the  requests.  It  had,  upon  the  general  subject,  stated 
(1)  that  the  jury  should  not  convict  unless  it  found  that  the 
goods  were  not  sold  to  the  defendant,  but  were  given  to  him  only 
to  have  them  appraised^  and  tested,  and  then  to  be  returned  to 
the  owner  by  the  defendant,  unless  a  sale  was  then  made  by  the 
owner  to  the  defendant;  and  (2)  that  the  jury  should  not  con- 
vict provided  the  jurors  believed  that  "  through  certain  notes 
and  through  argument  of  counsel,  asking  your  deductions  from 
that  data,  that  certain  notes  were  received,  that  there  was  a 
sale,  that  the  defendant  bought  from  this  complaining  witness 
this  property;"  and  (8)  "that  it  makes  no  difference  at  all 
whether  these  notes  were  given  or  not  at  that  subsequent  date." 
These  several  instructions  certainly  did  not  make  it  clear  to  the 
jurors  that  they  might,  from  the  fact  that  the  notes  were  sub- 
sequently given  and  apparently  accepted  by  the  owner  and  used 
by  him,  infer  that  there  had  been  a  sale  at  first  with  the  agree- 
ment that  payment  was  to  be  made  by  means  of  the  notes,  or 
at  least  that  the  jurors  might  entertain  a  reasonable  doubt 
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whether  or  not  the  notes  were  so  given  and  accepted  pursuant: 
to  an  original  understanding  that  they  should  be  accepted  a& 
payment,  so  that  there  had  been  originally  a  real  sale. 

The  matter  is  further  at  least  technically  complicated  by  the 
fact  that  in  passing  upon  the  first  of  the  two  requests  the  trial 
judge  declared :  "  There  is  no  such  evidence,"  It  is  true  that 
there  was  no  such  direct  evidence,  but  I  think,  as  above  indi- 
cated, the  circumstances  proven  were  such  that  they  might 
raise  in  the  mind  of  a  juror  at  least  a  reasonable  doubt  as  to 
whether  the  original  transaction  was  not  a  sale  with  such  an 
understanding  about  the  notes  as  above  indicated.  To  my 
mind,  the  effect  of  the  several  instructions  and  the  rulings 
upon  the  two  requests  above  recited  was  to  belittle  in  the  minds 
of  the  jurors  the  fact  of  the  giving  and  receiving  of  the  notes, 
and  to  practically  deprive  that  fact  of  probative  force.  The 
jurors  were  nowhere  instructed  that  they  might  consider  the 
facts  of  the  subsequent  giving  and  accepting  and  using  of  the 
notes  as  evidence  tending  to  establish  that  there  had  been  an 
original  sale  with  the  then  understanding  that  if  the  defendant 
elected  to  retain  the  goods  after  having  them  examined,  he 
could  do  so  and  give  or  send  to  the  complainant  his  (defend- 
ant's) notes  therefor.  Perhaps  even  that  much  might  by  some 
minds  be  implied  from  the  statement  in  the  charge  to  the  effect 
that  the  jury  might  find  the  contention  of  the  defendant's 
counsel,  that  there  had  been  a  sale,  sustained.  Certainly,  how- 
ever, that  part  of  the  charge  left  the  matter  somewhat  obscure, 
so  that  the  defendant  was  entitled,  upon  the  appropriate  re- 
quest of  his  counsel  made  at  the  close  of  the  charge,  to  have  the 
jury  instructed  precisely  that  they  might  take  the  facts  proven 
as  to  the  notes  as  some  evidence  that  the  notes  were  given  pur- 
suant to  an  agreement  made  at  the  original  delivery  of  the  goods 
by  the  complainant  to  the  defendant,  and,  therefore,  as  evidence 
that  the  transaction  was  really  a  sale. 

The  judgment  of  conviction  of  the  County  Court  of  Kings 


Digitized  by  VjOOQIC 


PEOPLE  V.  SCHARF.  287 

county  should,  therefore,  be  reversed,  and  new  trial  ordered. 

Jenks,  p.  J.,  Carr  and  Stapleton,  JJ.,  concurred ;  Rich,  J.> 
dissented. 

Judgment  of  conviction  of  the  Countj  Court  of  Kings  county 
reversed,  and  new  trial  ordered. 
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SUPREME    COURT— APR    DIVISION— FIRST    DE- 

PARTMENT, 

June  18/1915. 
THE  PEOPLE  V.  CHARLES  R.  UEBELMESSER. 

(168  App.  Div.  158.) 

(1.)  Grand  labgeny,  second  deqbee — Fraudulent  representations  in- 
ducing COMPLAINANT  TO  INVEST  IN  CORPORATE  STOCK. 

Where  upon  the  prosecution  of  one  of  the  members  of  a  so-called  cor- 
poration for  grand  larceny  in  the  second  degree,  in  that  he  had  by 
false  and  fraudulent  representations  induced  the  complainant  to  in- 
vest money  in  the  stock  of  the  corporation,  and  as  security  for  sucli 
investment  had  given  him  deeds  of  worthless  property  which  were  to 
be  reconveyed  to  the  defendants,  there  was  evidence  of  the  fraudulent 
nature  of  the  scheme  sufficient  to  sustain  a  conviction,  aside  from  tes- 
timony concerning  the  value  of  the  lots,  the  admission  of  such  testi- 
mony, although  unnecessary,  was  not  a  sufficient  error  to  require  a 
reversal  of  the  conviction. 

(2.)   Same — Evidence. 

Although  the  defendant  did  not  make  any  specific  representations  to 
the  complainant  as  to  the  value  of  the  lots  given  as  security  for  the 
money  invested,  and  he  said  that  it  was  not  worth  the  amount  of  the 
stock  subscribed  for,  the  mere  fact  that  it  was  given  as  security  for 
the  money  invested  and  that  the  defendant  stipulated  that  the  lots 
were  to  be  redeeded,  implied  a  representation  that  they  were  worth 
something  and  may  be  classed  as  a  false  and  fraudulent  representation 
tending  to  establish  the  fraudulent  character  of  the  enterprise* 
DowLiNG,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Charles  R.  Uebelmesser,  from  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York,  rendered  against  him  on  the 
1st  day  of  May,  1914,  convicting  him  of  the  crime  of  grand 
larceny  in  the  second  degree. 
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Martin  W.  Littleton^  for  appellant. 

Robert  S.  Johnstone^  for  the  respondent. 

Scott,  J.: 

I  feel  constrained  to  vote  for  an  affirmance  of  this  conviction 
notwithstanding  the  admission  of  the  testimony  as  to  the  value 
or  lack  of  value  of  the  New  Jersey  lots.  It  is  quite  true  that 
Uebelmesser  did  not  make  any  specific  representations  to  the 
complaining  witness  as  to  the  value  of  the  lots  given  as  security 
for  the  money  invested  in  the  fraudulent  enterprise  and  that 
he  said  that  it  was  not  worth  the  amount  of  the  stock  sub- 
scribed for,  but  the  mere  fact  that  it  was  given  as  security  for 
a  substantial  sum  of  money  invested  in  the  enterprise  and  that 
Uebelmesser  stipulated  that  the  lots  were  to  be  redeeded  im- 
plied a  representation  that  the  lots  were  worth  something. 
In  point  of  fact  it  was  shown  that  they  were  worth  nothing  or 
practically  nothing.  This  I  think  may  fairly  be  classed  as  a 
false  and  fraudulent  representation  tending  to  establish  the 
fraudulent  character  of  the  enterprise  into  which  the  complain- 
ing witness  was  induced  to  put  his  money.  To  be  sure  there 
was  more  than  ample  evidence  of  the  fraudulent  nature  of  the 
scheme  outside  of  the  testimony  concerning  the  value  of  the 
lots,  and  it  may  be  said  that  that  testimony  was  unnecessary. 
But  I  cannot  say  that  its  admission,  even  if  it  had  better  been 
left  out,  is  a  sufficient  error  to  require  the  reversal  of  a  most 
just  conviction. 

The  judgment  should  be  affirmed. 

Ingraham,  p.  J.,  Claeke  and  Hotchkiss,  JJ.,  concurred; 
DowuNG,  J.,  dissented. 
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DowLiNG,  J.  (dissenting) : 

The  appellant  herein  has  been  convicted  of  the  crime  of  grand 
larceny  in  the  second  degree.  The  complaining  witness,  Harold 
Woffinden,  had  been  a  stenographer  in  England,  and  in  this 
country  has  taught  English  in  some  business  schools.  He  an- 
swered an  advertisement  in  the  New  York  Times  in  June,  1912, 
and  received  in  reply  a  letter  signed  by  W.  Wenderhold,  the 
codefendant,  asking  him  to  call  and  saying  that  the  writer's- 
proposition  was  one  that  "  ought  to  suit  the  most  conserva- 
tive and  critical."  Upon  calling  he  first  met  Wenderhold,  who 
said  the  advertisement  referred  to  the  American  Transporal 
Company,  which  was  engaged  in  the  manufacture  of  stains, 
varnishes,  enamels  and  polishes  made  from  a  secret  formula 
invented  by  the  defendant,  Charles  Uebelmesser,  who  was  an 
expert  chemist;  that  they  had  more  business  than  they  could 
take  care  of  among  themselves,  the  concern  then  consisting  of 
Uebelmesser,  Wenderhold  and  one  Walter  Thompson ;  that  they 
were  keenly  anxious  to  get  hold  of  a  smart,  capable  man  to 
take  charge  of  the  sales  management,  which  was  then  in  the 
hands  of  Wenderhold,  who  was  anxious  to  take  over  the  fac- 
tory end  of  the  business,  and  that  the  witness  was  to  gradually 
succeed  him.  Wenderhold  showed  witness  a  book  containing 
^hat  he  said  were  orders  received  from  some  of  the  biggest 
firms  in  New  York,  naming  specifically  Abraham  &  Straus, 
Simpson-Crawford  Company  and  Jacob  Ruppert.  He  said  the 
company  was  capitalized  for  $100,000,  and  that  he  and  Uebel- 
messer were  the  owners  of  $19,000  or  $20,000  of  stock,  rep- 
resenting money  to  that  amount  actually  put  in  by  them,  and 
that  they  were  in  good  financial  condition  and  only  required 
the  services  of  a  capable  man.  When  the  witness  inquired 
why  they  wanted  an  investment  of  $600,  Wenderhold  replied 
that  it  was  merely  to  be  invested  as  evidence  of  good  faith 
and  active  interest  in  the  concern,  and  in  response  to  a  query 
if  they  were  actually  in  need  of  funds,  said  "  No,"  that  all  they 
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wanted  was  the  service  of  a  bright  man.  The  witness  inquired 
as  to  the  nature  of  the  formula,  whereupon  Wenderhold  said 
that  it  was  a  secret  and  known  only  to  himself  and  the  inventor, 
and  that  he  could  not  tell  witness,  what  it  was,  but  the  formula 
was  safely  deposited,  and  arrangements  had  been  made  for  its 
accessibility  in  the  event  of  the  withdrawal  of  either  of  them, 
and  that  goods  made  from  the  formula  had  been  submitted  to 
various  tests;  articles  coated  with  the  product  had  been  im- 
mersed in  acid;  they  had  been  subjected  to  water  tests,  and 
to  tests  of  heat  and  cold,  and  had  withstood  them  all.  Uebel- 
messer  then  made  his  appearance,  was  introduced  as  the  in- 
ventor of  the  formula,  and  joined  in  the  conversation,  saying 
that  as  they  had  an  English  business  and  a  London  ofRce, 
Woffinden  might  eventualy  go  to  England  and  handle  that 
end  of  the  business.  He  told  the  witness  that  they  had  been 
in  business  about  a  year,  and  Wenderhold  said  that  they  had 
made  sufficient  profit  to  pay  a  dividened  of  ten  per  cent  on  the 
stock,  which  money  had  been  put  back  into  the  treasur3\ 
Then  Woffinden  asked  what  sort  of  security  he  might  have 
if  he  invested  his  money ;  that  he  did  not  care  to  put  in  $600, 
but  could  invest  $500,  to  which  Uebelmesser  said  that  he  would 
give  him  a  deed  to  some  real  estate  owned  by  his  wife.  A  con- 
tract was  then  exhibited  to  witness  by  Wenderhold,  which  the 
former  read  through  rapidly,  and  it  was  then  suggested  that  he 
might  like  to  look  through  the  warerooms,  so  a  trip  was  made 
to  them,  the  contract  being  handed  to  the  witness  in  order  that 
he  might  take  it  away  with  him  and  examine  it  at  his  leisure. 
The  force  in  the  warerooms  consisted,  at  the  time  he  was  taken 
there,  of  two  boys  sticking  labels  on  cans  and  pouring  out 
liquids.  Nothing  was  said  by  Uebelmesser  at  this  time  as  to 
the  land  in  New  Jersey  that  his  wife  owned.  Witness  in- 
quired as  to  who  Walter  Thompson  was,  and  Uebelmesser  re- 
plied that  he  was  the  president  of  the  company,  a  financial  man 
in  Wall  street,  with  any  amount  of  credit,  and  any  time  they 
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wanted  money  it  was  easy  to  get  it  through  Thompson's  good 
offices ;  that  he  was  a  graduate  of  Harvard  and  a  man  of  excel* 
lent  reputation.  Several  days  afterwards  Woffinden  noticed 
a  clause  in  the  contract  stating  that  the  company  desired  money 
for  the  purchase  of  materials  and  called  Wenderhold's  atten- 
tion to  it  over  the  telephone,  reminding  him  that  he  had  said 
they  did  not  want  money  but  the  services  of  a  man,  whereupon 
Wenderhold  reiterated  that  that  was  so,  and  that  the  clause 
was  simply  a  statement  of  the  way  in  which  the  money  was  to 
be  expended.  At  the  same  time,  Woffinden  asked  what  salary 
he  was  to  be  paid,  since  he  was  at  that  time  in  a  good  position, 
to  which  Wenderhold  replied  "  $26  a  week,"  which  was  satis- 
factory to  the  other.  Wenderhold  also  told  him  that  the 
market  value  of  the  stock  was  ten  dollars  a  share  but  that 
since  the  witness  was  coming  in  early,  he  could  get  it  for  five 
dollars  a  share.  Thereafter,  and  within  a  few  days,  Woffinden 
met  both  the  defendants  at  the  company's  office  and  they  con- 
firmed the  promise  as  to  salary  made  over  the  telephone. 
Shortly  thereafter,  they  had  another  interview  and  the  con- 
tract wae  finally  signed.  Before  signing  it,  Woffinden  said 
he  was  willing  to  enter  into  the  contract  provided  the  deed  which 
was  promised  was  forthcoming.  Thereupon  Wenderhold  handed 
him  a  deed  to  ten  lots  in  New  Jersey,  at  which  the  witness  re- 
marked :  "  I  thought  Mr.  Uebelmesser  was  to  give  me  a  deed 
to  some  property  owned  by  his  wife."  Uebelmesser  replied  that 
so  long  as  Woffinden  got  a  deed  it  did  not  matter  very  much 
from  whom  he  got  it,  if  the  title  and  property  were  good,  to 
which  proposition  witness  agreed  and  signed  the  contract. 
Up  to  this  time  nothing  whatever  had  been  said  as  to  the  value 
of  the  property  in  New  Jersey,  nor  was  anything  thereafter 
said  to  Woffinden  as  to  its  actual  value.  Uebelmesser  had  said, 
however,  before  the  contract  was  signed  that  the  deed  was  to 
be  held  by  Woffinden  until  such  time  as  he  was  satisfied  with 
the  way  things  were  going,  and  with  what  he  was  getting  out  of 


Digitized  by  VjOOQIC 


PEOPLE  V.  UEBELMESSER.  293 

the  concern,  say  for  six  months,  after  which  time  he  was  to  sur- 
render the  deed  to  Wenderhold.     Before  signing,  Uebelmesser 
also  stated  to  Woffinden  that  as  they  had  been  making  profits 
constantly  for  the  past  year,  there  was  no  actual  danger  of 
his  failure  to  draw  the  $26  a  week.    In  answer  to  the  question 
as  to  whether  anything  was  said  by  either  of  the  defendants  as 
to  the  value  cf  the  property  represented  by  the  deed,  he  said: 
"They  told  me  that  it  was  not  equal  to  the  amount  of  the 
stock,  but  that  it  was  given  to  me  as  an  evidence  of  good  faith 
on  their  part,  and  was  to  be  returned  to  them."     He  was 
further  asked  the  explicit  question :     "  Did  they  make   any 
statment  as  to  what  the  lots  were  worth?"  to  which  he  an- 
swered, "  No,  sir."    The  deed  having  been  offered  in  evidence, 
a  question  was  put  to  him  in  the  following  form :     "  Now,  as 
I  understand  it,  the  deed  was  given  to  you  as  security  for  the 
money  that  you  had  put  in.     Is  that  right ! "     And  he  an- 
swered, "  Yes,  sir."     Whether  this  was  merely  his  conclusion, 
or  whether  it  was  based  on  any  statement  made  by  either  of  the 
defendants,  does  not  appear,  nor  does  he  testify  who  told  him 
so,  if  anybody,  and  this  answer  is  in  direct  contradiction  to  the 
one  given  by  him  a  few  lines  earlier  upon  the  very  same  page  of 
the  record,  where  he  said  it  was  given  to  him  as  evidence  of 
good   faith.      It   will   thus   be   seen   that   the   representations 
claimed  to  have  been  made  to  the  complaining  witness  were 
within  a  very  narrow  compass.     Specifically  they  were:    That 
the  company  was  the  owner  of  a  secret  formula  for  the  pro- 
duction of  varnishes,  polishes  and  stains  discovered  by  Ubel- 
messcr,  and  which  had  stood  practical  tests;  that  orders  had 
been  given  for  their  goods  by  some  of  the  largest  firms  in  New 
York;  that  the  company  was  in  a  good  financial  condition; 
that  Wenderhold  and  Uebelmesser  had  put  from  $19,000  to 
$20,000  into  the  company ;  that  the  secret  formulas  were  safely 
deposited ;  that  they  had  made  enough  profit  in  a  year  to  pay 
a  dividened  of  ten  per  cent  on  the  stock,  and  which  had  been 
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paid  back  into  the  treasury ;  that  one  Walter  Thompson,  con- 
nected with  the  company,  was  a  man  of  standing,  through  whom 
they  could  get  money  as  they  needed  it,  and  that  as  the  company 
had  been  making  money  for  the  past  year,  there  was  mo  danger 
that  Woffinden  would  not  be  paid  the  $25  a  week  which  the 
company  had  agreed  to  pay  him  for  his  services  as  salesman 
and  ultimately  as  manager  of  the  sales  department.  The  truth 
or  falsity  of  these  representations  could  easily  have  been  dem- 
onstrated. As  a  matter  of  fact  the  record  amply  discloses 
their  falsity.  Woffinden's  connection  with  the  company  was 
not  of  long  duration.  After  he  had  put  his  $600  into  the 
company  he  received  stock,  not  in  the  American  Transporal 
Company,  but  in  another  concern — the  Transporal  Products 
Company,  although  he  did  not  notice  the  fact  until  a  few 
months  before  the  trial.  He  did  not  look  at  the  stock  when  he 
received  it.  His  money  was  paid  to  Wenderhold.  His  activities 
consisted  in  trying  to  sell  some  empty  casks  for  the  corpora- 
tion, in  which  he  was  successful ;  in  getting  prices  on  cans  for 
metal  polish,  and  in  endeavoring  to  collect  accounts  from 
persons  who  had  purchased  Transporal  products.  He  suc- 
ceeded in  making  some  collections  from  about  twenty  or  twenty- 
five  persons,  of  small  amounts,  out  of  a  total  of  one  hundred 
and  fifty,  many  of  whom  repudiated  their  purchases  and  said 
the  goods  had  been  left  on  trial  and  were  not  to  be  paid  for 
unless  they  were  satisfied.  Woffinden  remained  with  the  com- 
pany about  five  weeks,  during  which  time,  instead  of  $26  a 
week,  he  succeeded  in  getting  $10  a  week  on  account  of  his 
salary,  being  told  it  was  the  summer  season,  cash  was  rather 
low,  and  they  could  not  pay  him  the  full  salary.  At  the  end 
of  this  term  he  departed  from  the  service  of  the  company  and 
never  received  back  any  part  of  his  investment. 

The  prosecution  called  John  P.  Vandermyn,  William  Blood- 
good,  William  J.  Young,  John  G.  Hultin,  Walter  Anderson, 
Edwin  A,  Oden,  John  J.  Menges,  Harry  J.  Zeachder,  Charles 
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N.  Dusenbury  and  George  F.  Proudfoot,  who  testified  to  simi- 
lar transactions  with  the  defendants.  There  is  no  doubt  that 
there  was  some  point  of  similarity  between  each  one  of  these 
transactions  and  that  had  with  the  complaining  witness  herein, 
and  the  general  scheme  of  conduct  of  the  defendants  was  the 
same  in  each  case.  Their  advertisements  in  the  newspapers 
produced  replies  and  the  writers  calling  in  response  to  the 
invitation  of  the  defendants  were  induced  to  invest  from  $300 
to  $600  in  the  Transporal  business,  $600  apparently  being  the 
maximun  amount  which  the  defendants  hoped  to  obtain  from 
each  victim,  although  in  one  case  they  succeeded  in  borrowing 
$300  from  Young,  besides  his  original  investment  of  $600. 
In  return  for  this  investment,  which  was  to  evidence  their  good 
faith  and  interest  in  the  enterprise,  the  investor  was  to  be 
employed  at  $25  a  week  as  sales  manager,  or  in  charge  of  the 
salesmen  in  the  ofBce,  or  in  some  way  connected  with  the  sales 
department.  None  of  these  investors  succeeded  in  getting 
back  even  the  salary  which  was  promised  him,  and  the  most 
successful  of  the  witnesses  got  back  only  $30  out  of  his  invest- 
ment on  account  of  his  salary,  while  one  of  the  least  successful 
was  the  treasurer  of  the  company,  who  got  back  nothing  at  all. 
The  witness  Vandermyn  testified  that  one  of  the  representations 
made  to  him  by  Uebelmesser,  when  he  wanted  security  for  six 
months  for  his  money  so  as  to  satisfy  him  that  the  whole  thing 
was  all  right  was  that  Uebelmesser's  wife  owned  property  in 
New  Jersey,  and  he,  Uebelmesser,  was  willing  to  have  her  give 
the  witness  six  lots  worth  $160  apiece,  and  let  him  hold  them 
as  security  for  the  money  for  six  months ;  that  thereafter  the 
deed  was  turned  over  by  Uebelmesser.  Some  time  later  Uebel- 
messer has  asked  the  witness  if  he  had  recorded  the  deed  and 
when  witness  answered  in  the  negative,  Uebelmesser  said: 
"  Well,  if  I  was  you,  I  wouldn't  do  it,  because  it  isn't  worth 
the  recording  fee."  The  testimony  as  to  the  lack  of  value  of 
the  lots  was  received  after  a  colloquy  with  the  court,  in  which 
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the  assistant  district  attorney  said  that  the  complaining  witness 
had  testified  that  the  property  in  New  Jersey  was  represented 
to  him  as  amply  sufficient  to  secure  him  the  repayment  of  his 
money.  In  this  he  was  plainly  in  error.  The  testimony  does 
not  support  this  contention.  The  court  received  the  testimony, 
not  on  the  theory  of  a  similar  transaction,  but  on  that  of 
knowledge  of  the  value  of  the  lots,  and  limited  it  to  the  defend- 
tan,  Uebelmesser.  He  then  said  to  the  jury:  "Gentlemen 
of  the  jury,  this  evidence  that  is  to  be  admitted  as  to  state- 
ments of  Uebelmesser  about  the  lots  sold  or  conveyed  to  this 
witness,  I  instruct  you  that  that  evidence  can  be  considered 
by  you  only  as  binding  on  Uebelmesser,  and  not  as  binding  on 
the  other  defendant,  Wenderhold,  unless  there  should  be  subse- 
quent evidence  conveying  that  knowledge  or  information  to 
Wenderhold."  To  the  receipt  of  this  evidence  defendant's 
counsel  duly  objected.  While  the  testimony  of  this  witness 
as  to  the  representations  made  to  him  to  induce  him  to  part 
with  his  money  was  admissible,  as  is  testimony  of  similar  tran- 
sactions in  all  cases  of  larceny  by  false  pretense  for  the  pur- 
pose of  showing  the  criminal  intent  (People  v.  Katz,  209  N.  Y. 
811),  I  am  of  the  opinion  that  the  testimony  should  have  been 
limited  to  proof  of  the  representations  made  to  him  and  the 
other  witnesses  for  the  purpose  of  inducing  them  to  part  with 
their  money,  and  that  this  testimony  of  Vandermyn  as  to 
Uebelmesser's  confession  of  the  lack  of  value  of  the  lots  was 
inadmissible,  in  view  of  the  fact  that  concededly  no  representa- 
tion had  been  made  to  Woifinden  as  to  their  value ;  that  it  was 
explicitly  stated  to  him  that  the  lots  were  worth  less  than 
the  amount  of  money  he  was  advancing,  and  that  he  does  not 
testify  to  any  statement  made  by  either  of  the  defendants  jus- 
tifying his  conclusion  that  the  deed  was  given  him  as  security 
for  his  investment.  The  importance  of  this  error  is  empha- 
sized by  the  court's  charge  to  the  jury,  just  quoted,  wliich 
made  this  knowledge  of  the  lack  of  value  of  the  lots  evidence 
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against  Uebelmesser.  Whfle  sim3ar  transactions  are  admissible 
in  evidence  upon  the  question  of  intent,  it  seems  to  me  that  it 
is  stretching  the  doctrine  too  far,  after  having  received  such 
evidence,  to  take  details  of  such  representations  not  made  to 
the  complaining  witness,*  and  by  proving  their  falsity  (thus 
showing  that  other  witnesses  had  an  equally  good  grievance 
against  the  defendants  and  could  perhaps  have  established  an 
even  stronger  case  of  larceny  against  them),  to  supply  an 
element  entirely  lacking  in  the  complainant's  case  and  to  am- 
plify and  pad  out  the  lesser  representations  made  to  him.  That 
this  was  not  merely  an  accidental  offer  of  improper  proof  is 
accentuated  by  the  prosecution's  calling  Walter  J.  Lowenhaupt 
as  their  last  witness  in  chief.  Lowenhaupt  was  a  convict  who 
had  been  an  associate  of  the  defendant,  Uebelmesser,  and  who 
at  the  time  of  the  trial  was  still  an  inmate  of  the  New  Jersey 
State  Reformatory.  He  was  called  to  testify  to  an  admission 
made  by  the  defendant,  Uebelmesser,  that  he  had  bought  a 
hundreds  lots,  or  thereabouts,  of  the  Davenport  Company ;  that 
he  had  not  paid  for  them  because  he  gave  notes  maturing  every 
three  months  which  could  be  renewed,  and  no  cash  was  neces- 
sary, and  that  Uebelmesser  had  said  it  was  a  good  thing  to 
offer  as  security  to  investors  investing  money  in  this  company, 
namely,  the  American  Transporal  Company.  This  testimony 
was  received  as  an  admission  by  Uebelmesser,  made  after  the 
time  of  the  occurrence  for  which  he  was  indicted.  It  was  re- 
ceived solely  against  him.  Exception  was  promptly  taken  to 
the  receipt  of  this  evidence.  Furthermore,  the  prosecution  called 
as  a  witness  Isidore  J.  Auerbach,  a  real  estate  dealer,  to  tes- 
tify to  the  value  of  the  property  of  this  Davenport  Realty 
Company,  as  all  of  the  property  for  which  deeds  were  given 
to  the  investors  seems  to  have  constituted  a  part  of  this  tract. 
Questioned  as  to  the  value  of  the  Davenport  tract,  Auerbach 
was  allowed  to  testify,  over  objection  and  exception,  that  the 
property  was  of  so  little  value  that  it  could  not  be  determined 
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by  lots  but  by  acreage,  and  he  swore  that  the  value  of  the  land 
was  from  five  dollars  to  ten  dollars  an  acre ;  there  being  sixteen 
lots  to  the  acre,  the  value  of  ten  lots  would  be  from  three  dol- 
lars and  thirteen  cents  to  six  dollars  and  twenty-five  cents. 

The  record  satisfactorily  discloses  that  there  was  no  secret 
formula  of  any  kind  invented  by  Uebelmesser  or  any  one  else 
associated  with  the  company,  and  that  all  that  it  did  was  to 
buy  regular  trade  varnishes,  into  the  barrels  containing  which 
Uebelmesser  poured  through  the  bung  hole  a  waste  product 
of  kerosene  known  as  "  Texico,"  about  a  pint  to  a  barrel,  stir- 
ring it  up  with  a  stirrer  which  he  bought  from  a  peddling  sup- 
ply house,  and  then  allowing  it  to  stand  for  two  days,  when  it 
became  their  mysterious  product.  Their  special  metal  polish 
was  bought  from  the  manufacturers  in  bulk,  and  being  white 
in  color  a  certain  amount  of  cochineal  was  mixed  with  it, 
whereupon  that  also  became  a  special  product  of  the  company. 
It  did  appear  that  orders  for  the  goods  had  been  given  by  some 
of  the  parties  enumerated  by  the  defendants  in  their  talks  with 
investors,  but  it  also  sufficiently  appears  that  whatever  value 
the  product  had  was  due  to  its  original  qualities  and  not  to  the 
defendant's  meddling  with  it.  The  company  never  paid  any 
dividend ;  never  earned  any  net  profit,  and  its  general  activities 
seem  to  have  been  the  procuring  of  money  from  dupes.  It 
also  was  disclosed  by  the  examination  of  the  defendant  Uebel- 
messer that  he  had  been  connected  with  a  variety  of  ventures 
in  which  he  had  been  the  active  promoter,  such  as  the  American 
Moving  Picture  Company;  the  Charles  R.  Uebelmesser  Com- 
pany, makers  of  "  Bakerine,''  a  flavoring  compound  prepared 
according  to  a  secret  formula ;  a  stencilling  machine  company ; 
C.  R.  U.  Brazing  Salts,  used  for  soldering  cast  iron ;  the  Ameri- 
can Railway  Street  Car  Indicator  Company;  the  United  Sus- 
pender Company;  the  Automatic  Brush  Company,  and  the 
Realty  Harvest  Company.  In  these  companies  stock  was  sold 
to  the  public,  sometimes  by  means  of  advertisements  in  the 
newspapers,  and  the  end  of  each  company  was  speedy  and  dis- 
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astrous.     But  the  fact  that  defendant  may  have  been  engaged 
in  many  swindling  operations  did  not  justify  his  conviction 
of  the  crime  with  which  he  was  charged  nor  deprive  him  of  his 
right  to  a  fair  trial  wherein  the  rules  of  law  were  observed.    In 
my  opinion  the  admission  of  the  testimony  of  Lowenhaupt  as 
to  Uebelmesser's  acquisition  of  the  New  Jersey  property  and 
his  failure  to  pay  therefor,  and  the  fact  that  it  was  a  good  thing 
to  oflFer  as  security  to  investors  investing  money  in  the  company ; 
of  the  testimony  of  Vandermyn  as  to  Uebelmesser's  admissions 
to  him  after  his  transactions  with  the  complaining  witness  that 
the  New  Jersey  property  was  practically  valueless;  of  the 
testimony  of  Auerbach  as  to  the  value  of  the  New  Jersey  prop- 
erty and  of  the  testimony  of  Zeachder  and  Proudfoot  as  to 
representations  as  to  the  value  of  the  New  Jersey  lots  made 
to  them  by  Uebelmesser,  not  at  the  time  that  they  were  being 
induced  to  invest  their  money  in  the  Transporal  Company,  but 
subsequent  thereto  (in  the  case  of  the  first  mentioned  sixty  days 
after  his  money  has  been  invested;  in  the  second,  more  than 
thirty  days  afterwards),  all  constituted  reversible  error.    Some 
of  this  testimony  would  have  been  material  upon  the  trial  of 
an  indictment  for  larceny  of  the  money  invested  by  Vandermyn, 
for  in  that  case  there  had  been  a  positive  representation  made 
to  him  by  Uebelmesser  that  the  lots  were  worth  $160  apiece. 
But  in  the  case  at  bar,  as  has  been  shown,  there  was  no  rep- 
resentation as  to  the  value  of  this  property  for  which  the 
complaining  witness  was  given  the  deed,  and  there  is  no  testi- 
mony of  any  statement  by  Uebelmesser  that  a  deed  was  given 
to  WofBnden  as  security  for  his  investment.     Whatever  may 
be  said,  therefore,  as  to  the  probative  force  of  the  evidence 
properly  received  upon  the  trial,  it  is  plain  that  this  improper 
testimony  received  under  objection  and  exception  must  have 
and  did  prejudice  the  defendant  and  requires  the  reversal  of 
the  judgment  of  conviction  and  the  granting  of  a  new  trial. 
The  judgment  appealed  from  should,  therefore,  be  reversed  and 
a  new  trial  directed. 
Jud^micnt  affirmed. 
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SUPREME    COURT  —  SPECIAL    TERM  —  EXNOS 

COUNTY, 

June  1, 1915. 
THE  PEOPLE  V.  WILLIAM  F.  WYCKOFF. 

(01  Misc.  101.) 

(L)     Grand  labcrnt — Crimijcal  intent  must  be  shown. 

Where  defendant's  criminal  intent  is  not  shown  his  oonviciioii  for 
grand  larceny  cannot  stand. 

;(2.)  Same — Certificate  of  reasonable  doubt. 

Where  on  a  trial  for  grand  larceny  in  the  second  degree,  other  than 
the  inference  drawn  from  the  fact  that  a  year  after  the  alleged  crime 
the  defendant  included  in  his  bankruptcy  scliedules  an  acknowledg- 
ment of  his  personal  indebtedness  to  the  complaining  witness  for  whom 
defendant's  firm  had  transacted  the  business  relating  to  the  payment 
of  a  mortgage  held  by  her,  there  was  no  proof  supporting  the  charge 
on  which  defendant  was  indicted,  tried  and  convicted,  which  would 
not  be  equally  applicable  to  the  other  members  of  the  firm,  defendant 
will  be  granted  a  certificate  of  reasonable  doubt  and  a  stay  of  execu- 
tion of  the  judgment  of  conviction  pending  the  detenoination  of  an 
appeal  therefrom. 

Motion  for  a  certificate  of  reasonable  doubt. 

Eugene  N.  L.  Young,  in  support  of  motion. 

Dennis  J.  O'Leary,  district  attorney  of  Queens  county  (Frank 
Adel,  assistant  district  attorney,  of  counsel) ,  in  opposition. 

Benedict,  J.: 

This  is  an  application  for  a  certificate  of  reasonable  doubt 
whether  the  judgment  of  conviction  entered  against  this  de- 
fendant should  stand  and  for  a  stay  of  execution  of  the  judg- 
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ment  pending  the  determination  of  an  appeal  taken  to  the 
Appellate  Division  from  the  judgment  of  conviction  and  from 
an  order  denying  the  defendant's  motion  for  a  new  trial. 

The  defendant  was  indicted  charged  with  the  crime  of  grand 
larceny  in  the  second  degree.  Trial  was  had  in  the  County 
Court  of  Queens  county  before  a  county  judge,  acting  as  county 
judge  of  said  county,  and  it  resulted  in  a  conviction,  upon 
which  judgment  was  imposed  that  the  defendant  be  imprisoned 
in  the  New  York  Penitentiary  for  the  period  of  one  year.  The 
order  to  show  cause  herein  contained  a  temporary  stay  pend- 
ing the  hearing  and  determination  of  this  application. 

The  defendant  in  the  case  at  bar  was  an  attorney  and 
counselor-at-law  and  a  member  of  the  firm  of  Wyckoff,  Clarke 
&  Frost.  The  firm  was  engaged  in  the  general  law  practice, 
but  the  business  of  the  firm  was  chiefly  that  of  conveyancing, 
examination  of  titles  and  investment  of  funds  for  clients  upon 
bonds  secured  by  mortgages.  The  firm  had  an  extensive  busi- 
ness of  this  general  nature  and  had  an  ofSce  at  215  Montague 
street,  Brooklyn,  another  office  in  the  town  of  Jamaica,  in 
Queens  county,  another  in  Long  Island  City,  and  a  fourth  at 
Mineola,  in  Nassau  county. 

The  firm  had  succeeded  the  former  firm  of  Wyckoff,  Statesir 
&  Frost,  and  it  and  its  predecessor  had  been  in  business  for  a 
considerable  period. 

The  defendant  was  charged  with  the  crime  of  grand  lar- 
ceny in  the  second  degree  under  the  following  circumstances: 
A  check  for  the  sum  of  $700,  representing  the  principal  of  a 
mortgage  held  by  Fannie  Halsey,  one  of  the  persons  for  whom 
the  firm  had  been  transacting  business,  both  of  a  legal  character 
and  of  a  financial  nature,  was  paid  in  to  the  Brooklyn  office  of 
the  firm  on  or  about  January  24, 1912,  by  a  check  drawn  to  the 
order  of  the  firm.  This  check  was  indorsed  to  the  order  of  the 
defendant  Wyckoff  and  deposited  in  an  account  in  the  Me- 
chanics Bank  of  Brooklyn,  standing  in  the  name  of  William  F. 
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Wyckoff.  Two  payments  of  interest  upon  this  sum  were  made 
to  Miss  Halsey  after  the  receipt  of  the  principal  of  the  mort- 
gage. About  the  1st  day  of  January,  1913,  the  firm  of 
Wyckoff,  Clarke  &  Frost  was  dissolved  and  the  defendant  filed 
a  voluntary  petition  in  bankruptcy,  the  schedules  in  which  were 
verified  on  the  18th  day  of  February,  1918.  Fannie  Halsey 
appeared  in  the  schedule  of  creditors  whose  claims  were  un- 
secured as  a  creditor  for  $700. 

Upon  the  trial  it  appeared  by  undisputed  proof  that  the  ac- 
count carried  in  the  name  of  William  F.  Wyckoff,  in  the  Me- 
chanics Bank  of  Brooklyn,  was  an  account  of  the  firm  of 
Wyckoff,  Clarke  &  Frost,  and  that  in  it  were  deposited  very 
considerable  amounts  of  money  representing  the  investment  and 
interest  account  of  the  firm  with  its  clients.  These  deposits 
ran  up,  as  was  testified  to  by  the  cashier  of  the  firm,  at  about 
the  time  of  this  alleged  crime  to  $200,000  or  thereabouts  in 
each  month.  Both  of  the  partners,  Mr.  Clarke  and  Mr,  Frost, 
who  were  called  as  witnesses  by  the  People,  as  well  as  the  cashier 
in  the  Brooklyn  office,  stated  positively  that  this  account  was 
a  firm  account,  although  carried  in  the  name  of  the  defendant 
Wyckoff  individually.  It  appeared  by  uncontradicted  proof 
that  not  only  had  the  defendant  Wyckoff  the  right  to  with- 
draw funds  from  it,  but  that  Mr.  Frost,  his  partner,  had  a 
similar  right,  and  that  Mr.  Vanderveer,  the  cashier  in  the 
Brooklyn  oflice  of  the  firm,  had  a  similar  right  under  power 
of  attorney. 

It  appeared  that  in  November,  1911,  the  complaining  wit- 
ness received  a  notification  from  the  finn  that  the  mortgage  was 
to  be  paid  off  and  that  an  assignment  of  it  was  required,  and 
inclosing  a  blank  assignment.  She  thereupon  went  to  the  office 
of  the  firm  in  Jamaica  and  saw  Mr.  Clarke.  She  executed  the 
assignment  of  mortgage  and  left  it  with  him.  The  mortgage 
had  been  received  by  her  with  the  usual  accompanying  papers 
upon  the  settlement  of  the  estate  of  her  deceased  sister,  and 


Digitized  by  VjOOQIC 


PEOPLE  V.  WYCKOFF.  SOa 

all  of  these  papers  were  delivered  by  her  to  the  firm  of  Wyekoflf, 
Clarke  &  Frost.  She  nowhere  stated  that  she  had  any  conver- 
sation with  the  defendant  Wyekoflf  personally  about  the  assign- 
ment of  this  mortgage.  About  the  24th  of  January,  1912,  the 
mortgage  was  paid  oflT  at  the  Brooklyn  office  of  the  firm  by  a 
check  drawn  or  indorsed  to  the  order  of  the  firm  and  delivered, 
not  to  the  defendant  Wyekoflf,  but  to  Mr.  Vanderveer.  This 
check  was  thereupon  indorsed  by  him  with  the  stamped  indorse- 
ment making  it  payable  to  the  order  of  the  defendant  person- 
ally, and  by  another  stamped  indorsement  making  it  payable 
for  deposit  in  the  Mechanics  Bank  in  the  firm's  account  carried 
in  the  defendant's  name  as  stated.  At  the  time  when  this  money 
went  into  the  firm  account  in  the  Mechanics  Bank  the  firm  had 
a  large  credit  balance  in  that  account,  it  being  shown  that  dur- 
ing the  period  from  January,  1912,  until  October,  1912,  there 
were  average  balances  in  each  month  in  that  account  running 
from  $8,000  to  $86,000.  There  is  not  even  a  scintilla  of  direct 
proof  that  connects  the  defendant  with  knowledge  of  the  pay- 
ment of  the  sum  of  $700,  nor  of  its  deposit  in  his  account. 

It  appeared  without  contradiction  that  the  firm  of  Wyekoflf, 
Clarke  &  Frost  charged  a  commission  of  two  per  cent  upon  the 
collection  and  payment  of  interest  which  it  made  on  account  of 
its  clients.  In  regard  to  the  two  interest  pa3Tnents  made  to  the 
complaining  witness  subsequently  to  the  receipt  of  the  $700,  it 
appeared  that  these  were  made  in  the  customary  and  usual 
course  of  the  firm's  business  upon  its  regular  forms  of  trans- 
mitting interest,  in  the  firm  name,  and  it  also  appeared  that  in 
this  case  the  firm  had  deducted  its  usual  commission  of  two  per 
cent  and  that  its  fee  had  been  credited  to  the  firm's  account  on 
its  own  books,  and  not  to  the  individual  account  of  the  defend- 
ant Wyekoflf.  There  is  no  testimony  in  the  case  to  show  that 
these  subsequent  interest  payments  were  made  with  the  defend- 
ant's knowledge  or  by  his  direction. 

Other  than  the  inference  drawn  from  the  fact  that  a  year 
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after  the  alleged  crime  the  defendant  included  in  his  bankruptcy 
schedules  an  acknowledgment  of  his  personal  indebtedness  to 
the  complaining  witness,  there  is  not  in  the  case  any  proof  sup- 
porting the  charge  against  him  which  would  not  be  equally  ap- 
plicable to  the  other  members  of  his  firm. 

In  my  opinion,  criminal  intent  on  his  part  cannot  be  predi- 
cated solely  upon  the  admission  of  indebtedness  contained  in  his 
bankruptcy  schedules,  and  without  criminal  intent  the  convic- 
tion cannot  stand. 

The  sum  of  $700,  representing  the  principal  of  the  mort- 
gage, came  lawfully  into  the  possession  of  the  defendant's  firm 
as  bailees  with  the  consent  of  the  complaining  witness;  and 
when  deposited  in  the  Mechanics  Bank  it  was  still  in  the  firm's 
custody.  The  indictment  charges  that  the  crime  was  committed 
on  or  about  January  24,  1912,  but  the  case  is  barren  of  proof 
of  any  felonious  intent  on  the  defendant's  part  at  that  time, 
or  even  of  knowledge  on  his  part  of  the  payment.  There  is  no 
proof  as  to  what  the  firm — and  certainly  none  as  to  what  the 
defendant — was  instructed  to  do  with  the  money  when  received, 
whether  to  retain  it  pending  investment  or  to  reinvest  it  or  to 
pay  it  over  immediately  upon  its  receipt  to  the  true  owner ;  nor 
is  there  any  proof  as  to  what  application  was  in  fact  made  of 
it,  nor  by  whom  such  application,  if  any,  was  made.  The  jury, 
in  order  to  convict,  must  have  found  upon  the  evidence  that  the 
defendant  appropriated  the  money  to  uses  other  than  that  for 
which  it  was  received  and  that  a  criminal  intent  existed  when 
the  defendant  made  such  appropriation,  which,  under  the  in- 
dictment, must  have  been  on  or  about  January  24,  1912,  and 
not  at  any  date  months  afterward.  People  v.  Meadows,  199 
N,  Y.  1,  24  N.  Y.  Crim.  461. 

The  defendant  did  not  have,  in  my  opinion,  a  legal  trial  on 
account  of  numerous  errors  committed  in  the  exclusion  or  ad- 
mission of  the  evidence  in  the  case,  but  it  is  not  necessary  to 
particularize  these  errors  because  there  was  not,  as  I  view  it. 
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sufficient  proof  to  support  the  verdict  of  the  jury  that  the  de- 
fendant was  guilty  of  the  crime  with  wliich  he  was  charged  be- 
yond reasonable  doubt. 

I  think  the  People  entirely  failed  to  establish  their  case,  and 
that  the  indictment  should  have  been  dismissed  at  the  conclu- 
sion of  the  case. 

The  application  for  a  certificate  of  reasonable  doubt  is, 
therefore,  granted,  and  the  defendant  will  be  admitted  to  bail 
in  the  sum  of  $2,500. 

Application  granted. 
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SUPBEIIE    COXTBT  —  SPECIAL  TERM  —    KINGS 

COUNTY, 

June  19,  1915. 
THE  PEOPLE  V.  FRANK  P.  MARTIN. 

(91  Misc.  107.) 
Cebufioate  or  seasonable  doubt — ^Motion  bhottld  be  hade  at  spboiai. 

TBBM. 

A  motion  for  a  certificate  of  reasonable  doubt  should  be  addressed 
to  and  determined  by  a  regularly  appointed  Special  Term  and  not  by 
a  justice  of  the  Supreme  Court,  even  though  he  be  the  justice  sitting 
at  that  term,  but  where  the  district  attorney  makes  no  objection  to 
the  form  of  the  application  it  may  be  regarded  as  waived,  and  the 
court  and  not  a  justice  thereof  will  consider  the  motion  on  its  merits. 

Upon  a  motion  for  a  certificate  of  reasonable  doubt  the  court  need 
not  arrive  at  a  positive  conclusion  that  the  trial  court  erred;  it  is 
enough  if  in  the  opinion  of  the  court  there  is  reasonable  doubt  whether 
the  judgment  of  conviction  should  stand  and  it  is  not  necessary  to 
show  that  the  alleged  error  did  in  fact  prejudice  the  defendant,  but 
the  court  must  determine  that  the  error  complained  of  could  not  in 
any  way  have  affected  or  prejudiced  the  defendant,  before  it  is  war- 
ranted in  denying  the  certificate. 

Defendant  was  the  vice-president  of  a  company  which  owned  a  tract 
of  land  which  was  subdivided  into  lots;  four  of  them,  upon  which  was 
due  their  ratable  share  of  a  blanket  mortgage  covering  187  lots,  were 
sold  to  F.,  and  the  policy  of  title  insurance,  delivered  by  defendant 
to  the  purchaser,  guaranteed  to  her  that  the  lots  were  free  from  in- 
cumbrance. Defendant  was  convicted  of  grand  larceny  in  the  first 
degree  upon  the  theory  that  he  had,  prior  to  the  delivery  of  the  deed 
and  policy  of  insurance  and  the  payment  of  the.  purchase  price,  made 
statements  to  the  purchaser  which  induced  her  to  part  with  her  money 
and  that  it  was  then  the  defendant's  intention  to  cheat  and  defraud 
her.  On  the  trial  the  purchaser  testified  that  she  knew  that  the  com- 
pany which  issued  the  policy  of  title  insurance  was  to  release  the  prop- 
erty at  the  close  of  the  trial  and  that  she  still  owned  the  lots  which 
had  as  the  uncontradicted  testimony  showed  a  present  value  in  excess 
of  the  purchase  price.    On  granting  defendant's  motion  for  a  certificate 
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of  reaeonable  doubt,  held,  that  while  defendant  knew  of  the  blanket 
mortgage  he  also  knew  that  to  all  intents  and  purposes  the  property 
was  free  and  that  the  purchaser  could  suffer  no  loss  by  reason  of  the 
incumbrance  and  in  addition  defendant  had  a  right  to  rely  upon  the 
equitable  rule  that  the  primary  fund  out  of  which  the  mortgagee 
could  enforce  and  collect  his  mortgage  was  the  unsold  mortgaged  prop- 
erty, because  such  property  as  had  been  sold  would  not  be  applied  to 
the  mortgage  debt  until  the  unsold  property  was  first  exhausted. 

Motion  for  a  certificate  of  reasonable  doubt. 

Albert  Tameling  {Edward  J.  Byrne^  of  counsel),  in  support 
of  motion. 

James  C.  Cropsey,  district  attorney  {Ralph  E.  Hemstreet, 
assistant  district  attorney y  of  counsel),  in  opposition. 

Benedict,  J. : 

Upon  the  20th  day  of  April,  1915,  the  defendant  was  con- 
victed in  the  County  Court  of  Kings  county  of  the  crime  of 
grand  larceny  in  the  first  degree,  and  he  was  thereafter 
sentenced  to  be  confined  for  one  year  in  the  New  York  County 
Penitentiary.  He  now,  in  connection  with  his  appeal  from 
said  judgment,  applies  to  me  at  the  Special  Term,  Part  I,  for 
a  certificate  by  a  justice  of  this  court  that  there  is  in  his  opin- 
ion reasonable  doubt  whether  the  judgment  of  conviction  should 
stand,  and  he  has  obtained  an  order  to  show  cause  to  that  end 
which  contains  an  intermediate  slay  of  execution. 

The  form  of  the  application,  both  as  to  the  affidavit  and 
order  to  show  cause,  is  inartificial,  becaues  it  is  assumed  to  be 
an  application  to  a  justice  of  the  Supreme  Court  and  not  to 
the  court  itself.  As  I  had  occasion  to  point  out  in  People  v. 
Timaeur,  77  Misc.  Rep.  887,  this  is  not,  since  the  amendment 
of  1907  (Laws  of  1907,  chap.  479),  the  proper  form  of  motion. 
The  motion  should  be  addressed  to  and  determined  by  a  regu- 
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larly  appointed  Special  Term  and  not  by  a  justice  of  the  Su- 
preme Court,  even  though  he  be  the  justice  sitting  at  that  term. 
As,  however,  this  objection  to  form  of  application  was  not 
taken  by  the  district  attorney,  it  may  be  regarded  as  waived 
by  him,  and  the 'application  will  be  considered  upon  its  merits 
and  be  determined  by  the  court  and  not  by  a  justice  thereof. 
I  call  attention  to  it  now  only  for  the  purpose  of  emphasis,  be- 
cause the  statutory  amendment  is  frequently  overlooked  by  the 
bar. 

The  rule  governing  the  Special  Term  in  the  determination  of 
an  application  of  this  kind  is  that  the  court  hearing  the  ap- 
plication need  not  arrive  at  a  positive  conclusion  that  the  trial 
court  erred ;  it  is  enough  if,  in  the  opinion  of  the  court,  there  is 
reasonable  doubt  whether  the  judgment  should  stand;  and,  in 
this  connection,  it  is  not  necessary  for  the  applicant  to  show 
that  the  alleged  error  did,  in  fact,  prejudice  the  defendant,  but 
the  court  must  determine  that  the  error  complained  of  could 
not  in  any  way  have  affected  or  prejudiced  the  defendant 
before  it  is  warranted  in  denying  a  certificate.  People  v. 
Tirnauer,  supra,  and  cases  there  cited;  People  v.  Damron,  80 
Misc.  Rep.  114.  The  granting  of  certificates  of  reasonable 
doubt  is  not  infrequently  the  subject  of  adverse  criticism  by 
unthinking  persons  who  overlook  the  fact  that,  whereas  in  civil 
cases  affecting  only  rights  to  property  a  defeated  litigant  can 
obtain  a  stay  of  execution  pending  a  review  of  the  case  upon 
appeal  by  furnishing  security,  a  defendant  deprived  of  his  per- 
sonal liberty  in  a  criminal  case  can  only  obtain  a  stay  of  execu- 
tion pending  appeal,  except  where  the  judgment  is  of  death,  if 
he  be  able  to  secure  a  certificate  of  reasonable  doubt.  If  he 
cannot  get  that  he  may,  even  if  successful  upon  his  appeal,  have 
already  served  all  of  the  sentence  before  his  appeal  can  be  de- 
cided; and  so,  as  Justice  Marcus  intimated  in  People  v. 
Meadows,  62  Misc.  Rep.  573,  judicial  action  should  not  be  con- 
trolled by  manifestations  of  public  impatience  with  the  delays 
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that  at  times  mark  the  administration  of  criminal  law.  ^^  If  the 
present  mode  of  procedure  in  criminal  trials,  with  the  appeal 
or  appeals  allowed,  results  in  undesirable  delay  in  the  enforce- 
ment of  criminal  law,  relief  should  be  had  by  legislative  action, 
in  the  way,  either  of  abolishing  appeals  altogether  *  *  ♦ 
or  still  further  expediting  their  disposition  toward  final  ad- 
judication." 

In  the  present  case  the  court  should  grant  the  certificate. 
There  are  several  grounds  of  error  assigned,  but  I  shall  only 
consider  two  of  them. 

The  defendant  was  found  guilty  of  the  crime  of  grand  larceny 
in  the  first  degree,  upon  the  theory  that  he  had,  prior  to  the 
delivery  to  the  complaining  witness,  Mrs.  Ferrando,  of  the 
deed  and  the  policy  of  title  insurance  showing  the  title  to  be  free 
from  incumbrances,  and  the  payment  and  delivery  of  the  pur- 
chase money  by  her,  made  statements  to  Mrs.  Ferrando,  either 
orally  or  in  writing,  which  induced  her  to  part  with  her  money, 
and  that  it  was  then  the  defendant's  intention  to  cheat  and  de- 
fraud her. 

The  defendant  was  vice-president  of  the  Bellmore  Villa  Site 
Development  Company,  which  owned  a  tract  of  land  at  Bell- 
more,  L.  I.,  which  was  subdivided  into  lots,  of  which  about  187 
remained  unsold,  and  upon  which  there  appear  to  have  been 
two  blanket  mortgages,  having  at  that  time  a  balance  of  about 
$9,500  remaining  unpaid.  Four  of  these  lots  were  sold  and 
conveyed  to  Mrs.  Ferrando  in  March,  1910,  for  the  sum  of 
$700,  ostensibly  as  being  free  of  incumbrance.  In  reality  there 
was  then  due  upon  these  lots  their  ratable  share  of  the  blanket 
mortgage,  and  this  amounted  to  about  $57  a  lot.  The  policy 
of  title  insurance  delivered  by  the  defendant  to  the  purchaser 
and  issued  by  the  New  York  Title  Insurance  Company  at  the 
time  of  the  conveyance  guaranteed  to  her  that  the  lots  were 
free  of  incumbrance.  Mrs.  Ferrando,  much  of  whose  testi- 
mony was  quite  confused  and  unsatisfactory,  testified  that  she 
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knew  that  the  title  company  was  to  release  the  property  when 
the  trial  was  over ;  and  that  she  still  owned  the  lots ;  and  it  was 
testified  to,  and  not  contradicted,  that  they  had  a  present  value 
of  $1,000,  or  more  than  the  purchase  price.  The  defendant 
denied  any  criminal  intent,  and  it  seems  doubtful  under  the  cir- 
cumstances attending  the  sale  whether  it  was  in  fact  made  with 
the  criminal  intent  on  the  defendant's  part  to  cheat  the  pur- 
chaser. Admitting,  for  the  sake  of  the  argument,  that  there 
was  a  false  representation  or  pretense,  was  it  made  by  this  de- 
fendant with  intent  to  defraud?  In  the  case  of  a  sale  of  real 
property,  where  the  representation  is  as  to  the  existence  of  an 
incumbrance,  the  question  of  fraudulent  intent  in  a  criminal 
prosecution  depends  upon  something  more  than  the  knowledge 
of  the  incumbrance  by  the  vendor.  See  People  v.  Baker,  96  N. 
Y.  840,  848.  It  assumes  that  the  incumbrance  will  not  be  re- 
moved from  the  property  without  expense  to  the  vendee.  In 
such  a  case  the  element  of  fraud  may  be  predicated  upon  the 
fact  that  the  vendor  had  no  title  to  the  property  which  he  rep- 
resented he  owned,  or  that  it  is  subject  to  an  incumbrance,  the 
existence  of  which  he  knowingly  withheld  from  the  purchaser 
to  cheat  her  out  of  her  money.  Is  the  present  case  of  that  na- 
ture.^ Suppose  a  case  where  property  sold  and  represented  as 
free  of  incumbrance  has  in  fact  a  mortgage  unsatisfied  of  rec- 
ord, but  the  vendor  has  in  his  possession  a  certificate  of  satis- 
faction upon  which  he  relies  to  support  his  representation  and 
to  protect  the  purchaser  from  loss.  Now,  in  such  a  case  the 
representation  is  in  fact  false,  but  the  vendor  would  not  be 
guilty  of  grand  larceny  in  obtaining  the  purchase  money  for 
the  property.  So  here,  the  defendant  knew  of  the  outstanding 
lien,  but  he  also  knew  that  to  all  intents  and  purposes  the  prop- 
erty was  free,  and  that  the  purchaser  could  suffer  no  loss  by 
reason  of  the  incumbrance — the  title  insurance  company  hav- 
ing guaranteed  her  against  that  at  the  instance  of  the  defend- 
ant.   In  addition  to  knowledge  of  that  fact  the  defendant  had  a 
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right  to  rely  upon  the  equitable  rule  which  governs  such  cases, 
but  which  seems  to  have  been  lost  sight  of  by  all  concerned  in 
this  trial,  including  court  and  counsel,  that  the  primary  fund 
out  of  which  the  mortgagee  could  enforce  and  collect  the  mort- 
gage incumbrance  was  the  unsold  mortgaged  property,  because 
such  property  as  had  been  sold  would  not  be  applied  to  the 
mortgage  debt  until  the  unsold  property  was  first  exhausted. 
There  appears  to  have  been  a  considerable  equity  in  the  unsold 
lots  over  and  above  the  mortgage  debt,  and  knowledge  of  this 
fact  by  the  defendant  would  go  far  to  dissipate  the  charge  of 
criminal  intent  on  this  defendant's  part.  The  bearing  which 
these  matters  had  upon  the  question  of  criminal  intent  was  not 
explained  to  the  jury  at  all.  Had  it  been  I  am  inclined  to  think 
the  result  would  have  been  different.  It  is,  in  my  opinion,  a 
matter  of  grave  doubt  whether  there  did  exist  in  this  case  suffi- 
cient evidence  to  support  the  finding  beyond  a  reasonable  doubt, 
that  the  false  pretenses  were  made  with  intent  to  cheat  and  de- 
fraud. I  might  rest  upon  the  foregoing  statement  were  it  not 
that  I  deem  it  necessary  to  consider  one  other  assignment  of 
error  at  the  trial.  This  relates  to  the  admission  in  evidence 
over  defendant's  objection  of  the  transcribed  notes  of  a  con- 
versation heard  and  stenographically  taken  by  a  clerk  in  the 
office  of  a  certain  attorney.  The  facts,  as  set  out  in  the  brief 
submitted  by  the  district  attorney,  were  as  follows :  Frederick 
Scharfenburg,  the  brother-in-law  of  the  defendant,  was  presi- 
dent of  the  development  company  of  which  the  defendant  was 
vice-president  and  of  which  they  were  the  sole  proprietors. 
Scharfenburg  executed  the  deed  to  Mrs.  Ferrando,  who  was  an 
acquaintance  of  his.  After  the  arraignment  of  the  defendant 
and  while  he  was  out  on  bail  pending  action  by  the  grand  jury, 
Scharfenburg  and  the  defendant  applied  to  Scharfenburg's 
mother  for  aid.  They  were  referred  to  the  mother's  attorney 
and  Martin  went  by  appointment  to  the  office  of  the  attorney. 
A  dictagraph  had  a  few  days  previously  been  installed  in  the 
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oiBce  of  the  attorney,  and  at  a  preconcerted  signal  given  by 
the  attorney  to  his  stenographer  in  an  adjacent  room  she  took 
down  stenographically  a  portion  of  the  conversation  as  she 
heard  it  over  the  dictagraph  between  the  attorney  and  the  de- 
fendant and  transcribed  her  selected  and  incomplete  notes  of 
such  report.  The  stenographer  was  not  in  the  room  where  the 
defendant  was ;  she  had  never  seen  him  before  that  time  and  she 
did  not  know  or  recognize  his  voice.  She  was  not  called  as  a 
witness  to  testify  to  statements  made  in  her  presence  by  the 
defendant,  but  her  transcription  of  the  incomplete  notes  which 
she  had  taken  from  the  dictagraph  was  received  in  evidence 
against  the  defendant  as  primary  or  independent  evidence  of 
his  admissions  and  not  to  contradict  the  defendant  upon  hia 
cross-examination,  nor  as  an  aid  to  the  recollection  of  a  witness 
to  a  conversation  which  she  had  heard.  It  is  claimed  that  this 
was  error,  and  I  think  it  was,  whether  the  interview  between  the 
attorney  and  the  defendant  who  was  seeking  his  aid  be  or  be 
not  regarded  as  privileged,  as  is  the  claim  of  the  defendant. 

Application  granted  and  defendant  admitted  to  bail  in  the 
sum  of  $2,000. 

Application  granted. 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 
PABTMENT, 

June  4, 1915. 
THE  PEOPLE  V.  TONY  MARTINITIS. 

(168  App.  Div.  446.) 
(1.)  Highway — Dbivino  on  wrong  side  op  road  not  a  misdemeaicob 

UNDER  SEC.  43  or  PENAL  LAW. 

Driving  on  the  left  side  of  a  highway  is  not  a  nuisance,  and  does 
not  violate  section  1630  of  the  Penal  Law,  nor  is  it  a  misdemeanor 
within  the  meaning  of  section  43  of  the  Penal  Law  which  involves  a 
wrongful  purpose.  Driving  on  the  left  side  of  a  road  subjects  the 
offender  only  to  a  civil  penalty,  to  be  recovered  by  the  party  injured, 
in  addition  to  the  damages  caused  by  such  violation. 

Hence,  a  driver  of  a  farm  wagon  cannot  be  convicted  under  section 
43  of  the  Penal  Law  for  a  misdemeanor  for  driving  on  the  wrong  side 
of  the  road  in  the  evening  without  lights,  thereby  causing  injury  to  a 
motor  car  and  the  driver  thereof. 

ApPEAii  by  the  defendant,  Tony  Martinitis,  from  a  judgment 
of  the  Court  of  Special  Sessiops  in  the  town  of  Oyster  Bay, 
Nassau  county,  N.  Y.,  rendered  against  him  on  the  8th  day  of 
January,  1915,  convicting  him  of  the  crime  of  violating  section 
43  of  the  Penal  Law,  and  also  an  appeal  from  the  judgment 
and  order  of  the  County  Court  of  Nassau  county  entered  in 
the  office  of  the  clerk  of  said  county  on  the  27th  day  of 
February,  1915,  affirming  said  conviction. 

Harry  W.  Moore  [John  P.  McCarthy  with  him  on  the  brief], 
for  the  appellant. 

Lewis  J.  Smiihj  District  Attorney  [Charles  I.  Wood,  Assis- 
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tant  District  Attorney,  with  him  on  the  brief],  for  the  respon- 
dent. 

Per  Curiam: 

On  December  12, 1914,  at  about  7 :  80  in  the  evening,  defend- 
ant was  driving  a  farm  wagon  with  two  horses  along  a  public 
road,  running  between  Oyster  Bay  and  Bayville.  A  motor  car 
passing  along  this  road  met  the  defendant's  team,  which  had 
no  lights,  so  that  the  two  vehicles  collided.  The  shaft  of  the 
cart  passed  through  the  motor  car's  windshield,  injuring  the 
driver  and  another  in  the  car. 

The  evidence  warranted  the  jury  in  finding  that  the  accident 
was  because  defendant  drove  on  the  wrong  side  of  the  road. 

Was  this  a  violation  of  section  48  of  the  Penal  Law?  This 
is  the  familiar  provision  which  makes  a  misdemeanor  any  will- 
ful and  wrongful  act  which  seriously  injures  the  person  or 
property  of  another,  or  which  seriously  disturbs  or  endangers 
the  public  peace  or  health,  or  which  openly  outrages  public 
decency,  for  which  no  other  punishment  is  expressly  prescribed. 

This  defendant  negligently  drove  on  the  wrong  side  of  the 
highway,  which  resulted  in  injury  to  person  and  property. 
But  this  section  of  the  Penal  Law  requires  that  the  injuring 
act  shall  be  XffiUfid.  There  must  exist  an  intention  designedly 
and  purposely  to  cause  injury.  Not  every  intentional  act  is 
willful.  It  must  be  with  wrongful  purpose,  or  with  a  design  to 
injure  another,  or  one  committed  out  of  mere  wantonness  or 
lawlessness.  (Wass  v.  Stephens,  128  N.  Y.  128, 128.)  Driring 
on  the  left  side  of  the  highway  is  not  a  nuisance,  and  does  not 
violate  section  1580  of  the  Penal  Law. 

The  conviction  in  People  v.  Darragh  (141  App.  Div.  408, 
25  N.  Y.  Crim.  259),  cited  on  this  point,  is  not  applicable. 
Darragh  was  operating  a  motor  car  at  high  speed  in  a  closely 
built  up  section  of  the  city.  He  drove  into  a  crowd  of  boys  and 
killed  one.    He  was  rightly  convicted,  since  his  excessive  speed 
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was  a  misdemeanor  (Highway  Law  [Consol.  Laws,  chap.  25; 
Laws  of  1909,  chap.  80],  §§  291,  807),  giving  to  his  act  of 
running  down  the  boy  the  character  of  manslaughter.  (Penal 
Law,  §  1050,  subd.  1.)  But  driving  on  the  left  side  of  a  road 
is  not  a  misdemeanor.  It  subjects  the  offender  only  to  a  civil 
penalty  of  five  dollars  to  be  recovered  by  the  party  injured,  in 
addition  to  the  damages  caused  by  such  violation.  (Highway 
Law,  §§  826,  882.)  Modern  traffic  conditions  upon  country 
roads  at  night  may  well  call  for  more  strict  regulations  to  pre- 
vent collision,  but  this  consideration  is  for  the  Legislature.  A 
civil  penalty  having  been  affixed  for  driving  on  the  wrong  side 
of  the  road,  that  infraction  is  not  subject  to  prosecution  under 
the  Penal  Law. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions 
and  order  of  the  County  Court  of  Nassau  county  affirming  said 
conviction  should,  therefore,  be  reversed,  and  the  defendant 
discharged. 

Jenks,  p.  J.,  Thomas,  Carb,  Rich  and  Putnam,  JJ.,  con- 
curred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions  and 
order  of  the  County  Court  of  Nassau  county  affirming  said 
conviction  reversed,  and  defendant  discharged. 
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SUPREME    COURT— APP.    DIVISION— FIRST    DE- 

PARTBIEirr, 

June  11, 1915. 


THE  PEOPLE  ex  rel.  FRANCIS  MARTIN  v-  HON.  JOHN 
BRADY,  JUSTICE  SUPREME  COURT,  AND  JOHN 
PALMIERI. 

(168  App.  Div.  108.) 

'(1.)  Wbit  op  pbohibition* — Inspection  of  minutes  op  grand  jury. 

The  only  function  of  a  writ  of  prohibition  is  to  prevent  a  court  or  a 
judicial  officer  from  acting  without  or  in  excess  of  its  or  his  jurisdic- 
tion. 

Hence,  such  a  writ  should  not  be  granted  to  restrain  a  justice  of  the 
Supreme  Court  from  granting  leave  to  inspect  the  minutes  of  the  grand 
jury,  for  he  has  power  to  make  such  order. 

;(2.)  Same. 

A  motion  for  leave  to  inspect  the  minutes  of  the  grand  jury  should 
never  be  granted  unless  the  court  is  satisfied  that  it  is  made  in  good 
faith,  for  the  purpose  of  moving  to  dismiss  the  indictment  upon  legal 
grounds.  But,  even  if  so  satisfied,  it  is  not  obligatory  upon  the  court 
to  grant  the  motion  where  a  disclosure  of  the  evidence  heard  by  the 
grand  jury  may  tend  to  defeat  the  ends  of  justice. 

Application  by  Francis  Martin,  district  attorney  of  the 
county  of  Bronx,  to  make  absolute  an  alternative  writ  of  pro- 
hibition heretofore  issued  out  of  this  court  and  attested  on  the 
12th  day  of  May,  1915. 

Francis  Martin,  relator,  .in  person. 

Henry  W.  Unger,  for  defendant  Palmieri. 


♦  See  Note,  Writ  of  Prohibition,  Vol.  XXVII,  p.  368. 
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Scott,  J. : 

The  relator  is  district  attorney  of  the  county  of  Bronx. 
The  respondent  John  J.  Brady  is  a  justice  of  the  Supreme 
Court.  The  respondent  Pahnieri  has  been  indicted  by  the 
grand  jury  of  the  county  of  Bronx  upon  two  indictments,  one 
charging  him  with  subornation  of  perjury,  and  the  other  with 
conspiracy  to  obstruct  justice. 

Said  Palmieri  moved  before  the  respondent  John  J.  Brady, 
sitting  as  a  justice  of  the  Supreme  Court,  for  leave  to  inspect 
the  minutes  of  the  grand  jury,  his  avowed  purpose  being  to 
move  to  dismiss  said  indictments  upon  the  ground  that  the  evi- 
dence before  the  grand  jury  was  insufficient  to  justify  the  find 
ing  of  the  indictments.  Mr.  Justice  Brady  has  announced  his 
intention  to  grant  the  motion,  and  the  object  of  the  writ  now 
applied  for  is  to  restrain  him  from  so  doing.  It  is  clear  that 
this  application  cannot  prevail.  The  only  function  of  a  writ 
of  prohibition  is  to  prevent  a  court  or  a  judicial  officer  from 
acting  without  jurisdicton,  or  in  excess  of  its  or  his  jurisdic- 
tion. The  order  which  Mr.  .Justice  Brady  has  announced  his  in- 
tention of  making  is  neither  outside  of  nor  beyond  his  jurisdic- 
tion. He  has  the  power  to  make  it  if  in  his  judgment  a  proper 
case  is  presented  by  the  applicant  for  the  order.  The  conditions 
upon  which  such  an  order  may  properly  be  made  were  discussed 
with  some  care  by  this  court  in  Matter  of  Montgomery  (126 
App.  Div.  72).  It  was  pointed  out  there  that  the  motion  should 
never  be  granted  unless  the  court  was  satisfied  that  it  was  made 
in  good  faith  for  the  purpose  of  moving  to  dismiss  the  indictment 
upon  one  of  the  grounds  upon  which  such  a  motion  can  legally  be 
made.  That  the  court  shall  be  so  satisfied  is  sine  qua  non  to  the 
granting  of  the  motion.  But  even  if  so  satisfied  it  is  not  obliga- 
tory upon  the  court  to  grant  the  motion,  for  there  may  be  many 
cases  in  which  a  disclosure  of  the  evidence  heard  by  the  grand 
jury  would  serve  to  defeat  the  ends  of  justice.  The  relator  in- 
sists that  this  is  just  such  a  case,  but  that  is  a  question  which 
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we  are  not  called  upon  to  decide  and  upon  which  we  refrain  from 
expressing  an  opinion.  The  authority  and  the  responsibility 
rest  upon  the  respondent  and  we  have  no  power  to  control  his 
action  in.  that  regard.  The  weight  and  cogency  of  the  reasons 
urged  against  the  granting  of  the  order  are  to  be  determined  by 
the  respondent,  and  doubtless  have  been  presented  to  and  con- 
sidered by  him.  If  they  have  not  all  been  so  considered  it  is 
open  to  the  relator  to  seek  a  reargument  of  the  motion.  There 
is  nothing  presented,  however,  to  justify  our  interference. 

The  application  must  be  denied  and  the  alternative  writ 
vacated. 

Ingraham,  p.  J.,  Clarke,  Downing  and  Hotckiss,  JJ.^ 
concurred. 

Application  denied  and  alternative  writ  vacated.    Order  to 
be  settled  on  notice. 
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COURT  OF  APPEALS, 
June  18,  1915. 

PEOPLE  V.  ORESTO  SHILITANO. 

(215  N.  Y.  97.) 
MinffiiB — 'b/LonoN  fob  new  trial  on  gbound  of  newly-discovebed  evi* 

DINCE  8H0TTLD  BE  MADE  X7F0N  VEBIFIED  AFFIDAVITS  IN  DUE  FOBM  OB  EX- 
PLANATION FOB  FAILUBE  SUBMITTED— WHEN  OPPOBTUNITY  FOB  BEHEAB- 
IK6  OBANTED. 

A  defendant,  convicted  of  mmrder  in  the  first  degree,  on  an  appli- 
cation for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
Bhonld  submit  afiidavits  in  due  form  verified  by  the  witnesses  on 
whose  testimony  he  relies,  and  if  this  cannot  be  done  should  at  least 
submit  some  explanation  of  his  failure  to  produce  the  affidavits,  and 
some  excuse  for  the  presentation  of  informal  or  unverified  statements 
Where  this  has  not  been  done,  and  there  are  features  of  the  case  un- 
usual and  suspicious,  an  opportunity  for  a  rehearing  will  be  granted 
upon  which  the  afiiants  should  be  placed  upon  the  witness  stand  and 
subjected  to  the  test  of  cross-examination.  (Code  Crim.  Pro.  S  ^^^t 
subd.  7.) 

Appeal  from  a  judgment  of  the  Court  of  Greneral  Sessions 
of  the  Peace  in  the  county  of  New  York,  rendered  March  6, 
1914,  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree.  Also  appeal  from  an  order  entered 
April  13,  1915,  denying  a  motion  for  a  new  trial. 

Martin  TV.  Littleton  for  appellant. 

Charles  A.  Perkins,  District  Attorney  {Robert  C  Taylor  6t 
counsel),  for  respondent. 

Cabdozo,  J. : 

The  defendant  moved  in  the  court  below  for  a  new  trial  on 
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the  ground  of  newly-discovered  evidence.  He  submitted  state- 
ments of  four  witnesses,  three  of  whom  are  claimed  to  have 
retracted  the  testimony  given  by  them  for  the  prosecution  on 
the  trial.  These  statements  are  styled  affidavits,  but  they  are 
not  such  affidavits  as  are  contemplated  by  the  law.  They  do 
not  show  the  venue;  they  are  not  entitled  in  the  action  (Code 
Crim.  Pro.  §  683)  ;  they  are  not  proved,  to  have  been  delivered 
for  use  in  any  pending  judicial  proceeding;  they  are  merely 
statements  to  a  newspaper,  signed  and  sworn  to  before  a  notary. 
It  is  doubtful  whether  they  could  be  made  the  basis  of  a  prosecu- 
tion for  perjury,  if  shown  to  be  false.  We  think  that  the  de- 
fendant on  an  application  of  this  nature  should  submit  affi- 
davits in  due  form,  verified  by  the  witnesses  on  whose  testi- 
mony he  relies,  and  if  this  cannot  be  done,  should  at  least  sub- 
mit some  explanation  of  his  failure  to  produce  the  affidavits, 
and  some  excuse  for  the  presentation  of  informal  or  unverified 
statements.  No  such  explanation  or  excuse  is  offered  here. 
The  trial  judge  would,  therefore,  have  been  justified  in  denying 
the  motion  on  that  ground  alone.  We  do  not  say  that  he  was 
not  justified  in  denying  it  on  its  merits  in  view  of  the  inconsis- 
tencies and  improbabilities  which  it  is  claimed  may  be  found  in 
the  statements  of  the  affiants.  On  that  question  we  express  no 
opinion  now.  We  think  an  opportunity  should  at  least  be  given 
to  the  defendant  to  submit  affidavits  in  due  form,  or  to  explain 
the  failure  to  submit  them.  On  such  a  rehearing,  we  think  the 
cause  of  justice  will  be  promoted  if  the  affiants  are  placed  upon 
the  witness  stand  and  subjected  to  the  test  of  cross-examina- 
tion (Code  Crim.  Pro.  §465,  subd.  7).  There  are  featured  of 
the  case  sufficiently  unusual  and  suspicious  to  require,  in  justice 
both  to  the  people  and  to  the  defendant,  that  there  be  a  search- 
ing investigation.  After  it  has  been  ascertained  whether  the 
witnesses  are  willing  to  retract  their  testimony,  not  by  letters 
or  informal  statements,  but  by  affidavits,  and  after  the  test  of 
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cross-examination  has  been  applied  to  the  retraction,  we  shall 
be  better  able  to  determine  where  the  truth  lies. 

We  will,  therefore,  withhold  the  determination  of  the  appeal 
now  before  us  until  the  fall  session  of  the  court  to  the  end  that 
an  opportunity  may  be  given  to  the  defendant  to  renew  the 
motion  for  a  new  trial  in  the  manner  herein  suggested. 

HiscocK,  Collin,  Cuddeback,  Hogan  and  Seabuey,  JJ., 
concur ;  Willaed  Baetlett,  Ch.  J.,  absent. 

Decision  of  appeal  withheld,  etc 
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SUPREME    COURT— APR    DIVISION—FIRST  DE- 
PARTMENT, 
June  18, 1915. 

THE  PEOPLE  V.  MAX  EICHNER. 

(168  App.  Div.  200.) 
Assault — Indictkent  fob  assault  in  first  degree,  chaboino  each  of 

THE  defendants  AS  PRINCIPALS — CONVICTION  OF  ONE  DEFENDANT  FOB 
ASSAULT  IN  THE  SECOND  DEGREE  UPON  PROOF  THAT  CRIME  WAS  COlIi 
MITTED  BY  PERSON  ENGAGED  WITH  HIM  NOT  INCONSISTENT  WITH  AC- 
QUITTAL OP  OTHER  DEFENDANTS  UPON  PROOF  OF  ALIBI. 

Where,  upon  the  prosecution  of  one  K.  and  two  others,  each  charged 
as  a  principal,  for  the  crime  of  assault  in  the  first  de<i^ree,  it  appeared 
that  a  nuinl)er  of  men,  of  whom  E.,  the  secretary  of  a  labor  union,  was 
the  leader,  entered  the  complainant's  bake  shop  and  violently  assaulted 
one  of  his  employees;  that,  escaping  tlierefrom,  they  were  met  by  the 
complainant,  whom  £.  struck,  and  then,  with  the  men  accompanying 
him,  ran  away  and  the  complainant  pursued;  that  one  of  the  company, 
not  indicted  with  E.,  thereupon  struck  the  complainant  with  a  bar  or 
blackjack,  committing  the  assault  for  which  the  indictment  was  ob- 
tained, the  conviction  of  E.  of  assault  in  the  second  degree  is  not  in- 
consistent with  the  acquittal  of  the  other  two  defendants  upon  proof 
of  an  alibi. 

(2.)  Same. 

The  responsibility  of  E.  depends  upon  the  fact  that  the  actual  blow 
with  the  dangerous  weapon  was  delivered  by  a  person  engaged  with 
him  in  the  same  transaction  and  not  upon  the  identification  of  that 
person  with  a  man  named  in  the  same  indictment  as  a  principal. 

(3.)  Same. 

Under  an  indictment  charging  a  person  as  a  direct  common-law 
principal  it  may  be  shown  that  he  either  committed  the  act  himself  or 
that  he  acted  in  conjunction  with  those  who  did  commit  it. 

Appeal  by  the  defendant,  Max  Eichner,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
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county  of  New  York,  entered  against  him  on  the  19th  day  of 
November,  1914,  convicting  him  of  the  crime  of  assault  in  the 
second  degree. 

Abraham  Levy  of  counsel  ^Leo  J.  J.  Schwartz  with  him  on 
the  brief],  for  the  appellant. 

Robert  S.  Johnstone,  Assistant  District  Attorney  \_John  M. 
Minton  Jr.,  Louis  Fabricant  with  him  on  the  brief],  Charles 
Albert  Perkins,  District  Attorney,  for  the  respondent. 

Clarke,  J. : 

The  indictment  charged  Abe  Finkelstein,  Gustave  Green- 
berger  and  Max  Eichner  with  making  an  assault  on  one  Max 
Tiger  with  a  deadly  and  dangerous  weapon  likely  to  produce 
grievous  bodily  harm  with  intent  to  kill,  and  that  they  did,  by 
the  means  aforesaid,  inflict  grievous  bodily  harm  and  injury 
upon  him.  This  indictment  was  for  the  crime  of  assault  in  the 
first  degree,  each  of  the  defendants  being  charged  as  a  prin- 
cipal. The  three  were  tried  together.  All  three  defendants  in- 
terposed the  defense  of  an  alibi.  The  jury  acquitted  Finkel- 
stein and  Greenberger  and  convicted  Eichner  of  assault  in  the 
second  degree.  It  appeared  upon  the  trial  that  the  complain- 
ing witness  Tiger  was  an  employing  baker  who  kept  an  open 
shop.  The  defendant  Eichner  was  the  secretary  of  a  local 
branch  of  the  Bakers'  Union.  He  testified  that  his  duty  was 
"  to  take  care  of  the  members ;  they  should  have  work ;  they 
should  pay  their  dues,  and  there  is  sometimes  an  open  shop 
strike,  and  if  they  get  arrested  I  shall  arrange  the  matter  to 
bail  them  out  or  to  pay  the  fine." 

He  had  been  well  known  to  the  complainant  for  a  number  of 
years  and  had  been  employed  by  him.  The  complainant  testi- 
fied that  about  two  months  before  the  28th  of  May,  1918,  the 
day  the  assault  took  place,  Eichner  had  said  to  him  that  he 
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should  settle  with  the  union.  "  If  not,  I  will  be  in  the  biggest 
trouble,  I  ain't  sure  for  my  life."  On  the  twenty-eighth  of  May 
there  was  a  strike  on  at  Tiger's  bakery  shop.  About  nine 
o'clock  p.  M.  a  number  of  men  entered  the  bake  shop  and  as- 
saulted one  of  the  complainant's  workmen,  beating  him  so  badly 
that  he  had  to  be  taken  to  the  hospital.  These  men  then  ran  up 
out  of  the  cellar.  Tiger,  who  had  been  attracted  to  the  front 
door  by  the  screams  of  his  daughter,  was  standing  at  the  top 
of  the  stairs  when  this  body  of  men  came  up.  Eichner  hit  him 
on  the  chest,  knocking  him  down  upon  his  daughter  and  they 
both  feU  to  the  pavement.  A  bystander  helped  Tiger  to  his 
feet  and  they  started  to  pursue  the  men  who  had  come  up  from 
the  basement,  Tiger  running  in  the  middle  of  the  street  and 
shouting  for  the  police.  Two  men,  who  were  running  on  the 
sidewalk,  suddenly  left  it  and  ran  out  in  the  street  and,  while 
one  caught  the  daughter  and  held  her,  the  other  struck  Tiger 
with  a  blackjack  or  bar  on  the  shoulder,  dislocating  it,  felling 
him  to  the  earth  and  very  seriously  injuring  him.  Subsequently 
Eichner  and  four  other  men  were  arrested.  Two  of  them  were 
discharged  in  the  Magistrate's  Court  and  the  said  three  defend- 
ants were  indicted.  It  turned  out  that  Finkelstein  and  Green- 
berger  were  not  bakers,  but  painters.  Tiger  had  only  seen 
Greenberger  once,  some  years  before  the  assault  and  did  not 
know  Finkelstein  at  all.  While  they  were  identified  to  a  cer- 
tain extent,  it  being  claimed  upon  the  trial  that  Finkelstein  was 
the  man  who  struck  the  complaining  witness  with  the  blackjack 
or  bar,  the  jury  accepted  the  strong  defense  of  alibi  interposed 
in  their  behalf  and  acquitted  them.  The  identification  of 
Eichner  was  so  strong,  made  by  people  who  had  known  him  for 
many  years,  and  his  proof  of  an  alibi  was  so  weak,  that  the 
jury  rejected  it  and  convicted  him  of  assault  in  the  second  de- 
gree. 

The  only  point  involved  in  the  case  is  whether  the  acquittal 
of  Finkelstein  and  Greenberger  as  defendants  was  inconsistent 
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with  Eichner's  conviction  for  assault  in  the  second  degree  since 
the  blow  which  resulted  in  the  injury  was  not  inflicted  by 
Eichner  personally  but  by  one  of  the  other  participants  in  the 
transaction.  The  appellant  claims  that  the  verdict  was  illogi- 
cal and  unlawful  and  all  that  the  appellant  could  have  been 
rightfully  convicted  of  was  assault  in  the  third  degree.  He 
cites  People  v.  Munroe  (190  N.  Y.  485,  22  N.  Y.  Crim.  221). 
In  that  case  one  Munroe  and  one  Barry  were  jointly  indicted 
for  robbery  in  the  first  degree  under  subdivision  2  of  section 
228  of  the  Penal  Code  (now  Penal  Law,  §  2124,  subd.  2),  which 
describes  the  oifense  as  committed  by  a  person,  "  being  aided 
by  an  accomplice  actually  present."  The  indictment  charged 
that  Barry  was  the  accomplice  actually  present  with  Munroe 
and  that  Munroe  was  the  accomplice  actually  present  with 
Barry.  Barry  was  acquitted  and  Munroe  was  convicted.  The 
court  said:  "A  grand  jury  framing  an  indictment  under  sec- 
tion 228,  subdivision  2,  of  the  Penal  Code,  providing  that  the 
robber  must  be  *  aided  by  an  accomplice  actually  present,'  is 
bound  to  plead  that  fact  and  point  out  the  accomplice,  if  able 
to  do  so,  or  aver  that  his  name  is  unknown  to  them.  In  the 
case  before  us  the  indictment  was  properly  drawn,  and  we  are 
brought  to  the  question  whether  the  defendant  Munroe  was 
legally  convicted,  his  accomplice,  Barry,  having  been  found  not 
guilty.  ♦  ♦  ♦  The  evidence  that  convicted  Munroe  also 
convicted  Barry;  if  it  was  not  sufficient  to  convict  Barry,  it 
is  clear  that  it  was  insufficient  to  convict  Munroe.  The  ac- 
quittal of  Barry  amounted  to  this,  in  substance:  The  jury 
found  that  Barry  was  not  actually  present  at  the  time  of  the 
robbery  aiding  Munroe.  This  being  the  fact,  how  was  it  pos- 
sible to  convict  Munroe  of  robbery  in  the  first  degree?  •■ 

The  court  cited  People  v.  Massett  (7  N.  Y.  Supp.  889) 
where  Massett  was  jointly  indicted  with  two  other  men  for 
robbery  in  the  first  degree  and  where  the  two  other  men  were 
acquitted  and  Massett  convicted.     Van  Brunt,  P.  J.,  said: 
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"  The  jury,  in  the  consideration  of  this  evidence,  either  must 
have  violated  their  oaths  in  the  acquittal  of  Cornell  and  Lull,  or 
in  the  conviction  of  Massett,  because,  as  already  stated,  the  evi- 
dence against  the  one  was  precisely  the  same  as  the  evidence 
against  the  others.  They  were  all  engaged  in  the  robbery,  or 
none  of  them.'* 

There  is  a  radical  difference  between  the  crime  of  robbery  in 
the  first  degree  which  depends  upon  the  actual  presence  of  an 
accomplice  to  constitute  the  crime  and  that  in  the  case  at  bar. 
Here  three  defendants  were  indicted  as  principals.  The  actual 
presence  at  the  site  of  the  crime  of  neither  of  them  was  neces- 
sary in  order  to  constitute  the  crime  for  which  they  were  in- 
dicted nor  for  the  lesser  degree,  of  which  Eichner  has  been 
convicted.  Nor  is  there  a  conspiracy  alleged  in  the  indictment. 
Under  an  indictment  charging  a  person  as  a  direct  common-law 
principal  it  may  be  shown  that  he  either  committed  the  act 
himself  or  that  he  acted  in  conjunction  with  those  who  did 
commit  it. 

In  People  v.  Katz  (154  App.  Div.  44;  affd.,  209  N.  Y.  811) 
the  defendant  appealed  from  a  judgment  convicting  him  of 
grand  larceny  in  the  first  degree.  The  court  said :  "  The  basis 
of  the  charge  against  the  defendant,  as  it  developed  upon  the 
trial,  was  the  allegation  that  he  conspired  with  one  Clark, 
described  as  a  curb  broker,  one  Persch  and  one  Sherwood,  the 
cashier  of  a  stock  brokerage  firm,  to  steal  certain  stock,  the 
property  of  one  Heinze.  The  scheme  devised  to  obtain  pos- 
session of  the  stock  was  bold  and  ingenious,  and  involved  the 
intervention  of  the  officers  of  a  trust  company.  It  was  not 
charged  that  defendant  actually  and  physically  stole  the  stock. 
He  was  claimed  to  be  what,  in  former  days,  would  have  been 
termed  *  an  accessory  before  the  fact,'  but  was  charged  and 
indicted  as  a  principal  under  the  provisions  of  section  29  of 
the  Penal  Code  (now  Penal  Law,  §  2).  He  was  indicted  alone, 
Clark,  Sherwood,  Persch  and  Field  being  separately  indicted. 
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Defendant's  indictment  does  not  mention  any  one  else  as  having 
been  concerned  in  the  larceny,  and  does  not  explain  that  defend- 
ant is  charged  with  the  crime  because  he  aided  and  abetted 
others  in  conmiitting  it.  It  simply  charges  him,  substantially 
in  the  words  of  the  statute,  with  having  committed  the  crime. 
It  is  strongly  urged  that  such  an  indictment  is  insufficient  under 
the  circumstances  of  the  case,  and  that  the  indictment  should 
have  alleged  who  is  said  to  have  physically  committed  the  crime. 
The  Court  of  Appeals  in  People  v.  Bliven  (112  N.  Y.  79,  6  N.  Y. 
Crim.  865)  seems  to  have  entertained  a  contrary  opinion,  and 
it  is  a  well-known  fact  in  the  legal  history  of  this  State  that 
the  same  contentions  now  made  by  the  defendant  were  vehe- 
mently urged  upon  the  Court  of  Appeals  on  the  motion  for  a 
reargument  of  the  appeal  from  the  conviction  for  murder  in 
People  V.  Patrick,  and  were  necessarily  overruled  when  the 
motion  for  reargument  was  denied.  (People  v.  Patrick,  188 
N.  Y.  52, 19  N.  Y.  Crim,  284.)  We  are  of  the  opinion,  therefore, 
that  this  objection  to  the  indictment  is  not  well  founded.'* 

On  appeal  (209  N.  Y.  811,  825),  Judge  Weenee  said: 
"The  learned  counsel  for  the  defendant  argues  that  the  in- 
dictment, which  charges  the  defendant  as  principal,  is  not  sus- 
tained by  proof  that  he  aided  and  abetted  others  who  were  not 
jointly  indicted  with  him.  The  indictment  contains  three 
counts,  but  the  only  one  we  need  consider  is  the  first,  which 
charges  larceny  in  the  simple  common-law  form.  This  court 
charges  the  defendant  with  feloniously  stealing,  taking  and 
carrying  away  the  property  described,  and  the  argument  is 
that  such  a  charge  is  not  sufficient  to  permit  proof  that  the 
defendant  aided  and  abetted  others  in  the  consummation  of  a 
conspiracy  to  commit  larceny.  Over  against  this  argument  we 
quote  the  plain  language  of  the  statute  that  *  a  person  concerned 
in  the  commission  of  a  crime,  whether  he  directly  commits  the 
act  constituting  the  offense  or  aids  and  abets  in  its  commission, 
and  whether  present  or  absent,  and  a  person  who  directly  or 
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indirectly  counsels,  commands,  induces  or  procures  another  to 
commit  a  crime,  is  a  "principal."'  (Penal  Law,  section  2; 
Cons.  Laws,  ch.  40.)  ♦  ♦  ♦  Under  the  statute  (Penal 
Law,  section  2)  he  is  a  principal  if  he  has  feloniously  taken  any 
part  in  the  commission  of  the  crime,  and  it  was,  therefore, 
proper  to  indict  him  separately,  or  jointly  with  others.  Either 
form  of  indictment  will  sustain  a  conviction  based  upon  evidence 
establishing  his  guilty  participation  in  the  crime,  even  though 
he  may  not  have  been  present  at  its  final  consummation.  (Peo- 
ple V.  Bliven,  112  N.  Y.  79;  People  v.  Patrick,  183  N.  Y.  52.)  '* 

People  V.  Adrogna  (189  App.  Div.  595,  10  N.  Y.  Crim.  546) 
was  an  appeal  from  a  judgment  convicting  the  defendant  of  the 
crime  of  extortion.  The  court  said :  "  There  is  no  direct  evi- 
dence that  the  defendant  wrote  the  letters  or  any  of  them,  and 
for  this  reason  it  is  urged  that  the  defendant  could  not  be  con- 
victed under  the  indictment  charging  extortion  by  means  of 
threats  that  the  defendant  would  kill  Scarito.  But  he  could  be 
convicted  under  the  indictment  not  only  if  he  wrote  the  letters 
himself,  but  also  if  he  acted  in  conjunction  with  those  who  did 
write  them.  (People  v.  Bliven,  112  N.  Y.  79 ;  People  v.  McKane, 
148  id.  455;  People  v.  Giro,  197  id.  152,  24  N.  Y.  Crim.  255.)" 

In  People  v.  Micelli  (156  App.  Div.  756,  759)  the  court  said: 
"  It  is  true  that  he  was  not  indicted  for  conspiracy.  In  People 
V.  McKane  (148  N.  Y.  455,  9  N.  Y.  Crim.  882)  it  was  said: 
*  No  conspiracy  was  charged  in  the  indictment,  nor  was  it  neces- 
sary, since  the  conspiracy,  if  shown,  was  evidence  in  support  of 
the  charge  stated  from  which  the  jury  might  find  the  main  fact 
in  issue.  ♦  ♦  ♦  When  a  conspiracy  is  shown,  or  evidence 
on  the  subject  given  sufficient  for  the  jury,  then  the  acts  and 
declarations  of  the  conspirators,  in  furtherance  of  its  purpose 
and  object,  are  competent,  and  in  a  case  like  this  it  is  not 
necessary,  in  order  to  make  such  proof  competent,  that  the 
conspiracy  should  be  charged  in  the  indictment.*    To  the  same 
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effect.  People  v.  Putnam  (90  App.  Div.  126;  affd.  on  opinion 
below,  179  N.  Y.  518.)  '' 

It  was  shown  here  that  a  number  of  men  of  whom  Eichner  was 
one,  and  inferentially  the  leader,  entered  Tiger's  bake  shop  and 
violently  assaulted  one  of  his  employees;  that  escaping  from 
the  shop  they  were  met  by  Tiger;  that  Eichner  struck  him, 
knocking  him  down;  that  Eichner  and  the  men  accompany- 
ing him  ran  away ;  that  Tiger  pursued,  shouting  "  Police ; " 
that  two  of  the  company  thereupon  left  the  sidewalk  and  while 
one  seized  his  daughter  the  other  struck  him  down  with  a  bar 
or  blackjack.  This  is  established  by  the  evidence  and  found  by 
the  jury.  The  verdict  also  established  that  the  two  men  who 
left  the  sidewalk  were  not  Finkelstcin  and  Greenberger,  but 
two  other  unidentified  individuals  who  were  engaged  with  Eich- 
ner in  the  transaction.  It  docs  not  seem  to  me  that  Eichner 
is  any  the  less  guilty  because  the  immediate  assailant  of  Tiger 
was  not  identified.  If  he  would  have  been  responsible  if  the  blow 
had  been  delivered  by  Finkelstein,  I  think  Finkelstein's  alibi 
having  been  accepted,  he  is  equally  responsible  for  the  blow 
delivered  by  his  unidentified  associate. 

If  Eichner  alone  had  been  indicted  his  conviction  on  this  evi- 
dence could  have  been  sustained.  If  he  had  been  tried  sepa- 
rately the  same  result  would  have  followed.  So  far  as  Eichner 
is  concerned  his  responsibility  depends  upon  the  fact  that  the 
actual  blow  with  the  dangerous  weapon  was  delivered  by  a  per- 
son engaged  with  him  in  the  same  transaction,  and  not  upon 
the  identification  of  that  person  with  a  man  named  in  the  same 
indictment  as  a  principal. 

I  think  the  judgment  of  conviction  should  be  affirmed. 

Ingsaham,  p.  J.,  McLAUGHiiiN,  Laughlin  and  Scott,  JJ., 
concurred. 

Judgment  and  orders  affirmed. 
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COURT  OP  APPEALS, 
June  18, 1915. 

THE  PEOPLE  ex  rel.  EGBURT  E.  WOODBURY  v.  PETER 
A.  HENDRICK,  AS  JUSTICE,  et  al. 

(215  N.  Y.  339.) 

Habeas  cobpus — ^Proceedings  to  obtain  release  of  a  eelatob  held  ix 
custody  as  an  insane  criminal. 

Where  in  habeas  corpus  proceedings  for  the  release  of  a  relator  who 
is  in  custody  under  a  valid  commitment  to  a  state  hospital  for  insane 
criminals,  the  issue  presented  and  to  be  determined  is  whether  the  re- 
lator has  regained  his  sanity,  and,  therefore,  is  entitled  to  be  released 
in  accordance  with  the  provisions  of  the  Insanity  Law,  the  justice  of 
the  Supreme  Court,  before  whom  the  writ  is  returnable,  may  impanel 
a  jury  to  aid  him  in  deciding  such  issue,  and  an  application  for  a 
writ  of  prohibition  directing  such  justice  to  refrain  from  impaneling 
a  jury  should  be  denied. 

<2.)  Same — Power  of  trial  justice  to  impanel  jury  to  decide  issues 
OR  aid  his  conscience. 

The  trial  justice  is  not  precluded  from  calling  a  jury  in  such  pro- 
ceeding by  the  statute  (Code  Civ.  Pro.  §  2039)  relating  to  procedure 
in  habeas  corpus  proceedings,  which  commands  that,  issue  having  been 
joined  by  the  return  of  a  writ  and  the  traverse  of  the  person  detained, 
"  the  court  or  judge  must  proceed,  in  a  summary  way,  to  hear  the  evi- 
dence, produced  in  support  of  or  against  the  imprisonment  or  deten- 
tion, and  to  dispose  of  the  prisoner  as  the  justice  of  the  case  requires." 
The  command  of  the  statute  for  a  '"summary"  way  of  procedure 
means  that  it  shall  be  prompt  and  without  unreasonable  and  unneces- 
sary delay,  but  whether  the  question  of  fact  should  be  submitted  to 
the  jury  for  the  aid  of  the  court  is  within  the  discretion  of  the  justice 
to  be  decided  by  the  circumstances  of  the  particular  case. 

<3.)   Same. 

Even  upon  the  assumption  that  a  justice  has  no  authority  to  im- 
panel a  jury  to  aid  him  in  determining  the  sanity  of  a  relator  in  a 
habeas  corpus  proceeding,  the  party  aggrieved  may  have  his  action 
reviewed  upon  appeal,  the  same  as  if  erroneous  rulings  had  been  mad« 
in  the  reception  or  rejection  of  evidence  or  in  respect  to  other  matters 
more  commonly  occurring  on  trial,  and  hence  a  writ  of  prohibition 
should  not  be  granted. 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
17,  1915,  which  dismissed  an  application  for  a  writ  of  pro- 
hibition directed  especially  to  the  defendant  Hendrick  com- 
manding him  to  refrain  from  impaneling  a  jury  in  habeas  corpus 
proceedings  returnable  before  him  at  Special  Term. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Egburt  E.  Woodbury,  Attorney-General  (Alfred  L,  Becker, 
Leonard  J.  Obermeier  and  Robert  S.  Johnstone  of  counsel) 
for  appellant. 

The  writ  of  prohibition  lies.  It  is  the  only  remedy  or  at  least 
the  only  adequate  remedy.  (People  ex  rel.  Livingston  v.  Wyatt, 
186  N.  Y.  388;  People  ex  rel.  Hummel  v.  Trial  Term,  184  N. 
Y.  80;  People  ex  rel,  Ballin  v.  Smith,  184  N.  Y.  96;  People  ex 
rel.  Duryee  v.  Duryee,  188  N.  Y.  440;  People  ex  rel.  Keator  v. 
Moss,  6  App.  Div.  414;  N.  Y.,  L.  &  W.  Ry.  Co.  v.  Erie  R.  R. 
Co.,  170  N.  Y.  448;  Bryant  v.  Thompson,  128  N.  Y.  426;  Van 
Marter  v.  Hotchkiss,  4  Abb.  Ct.  App.  Dec.  484 ;  Honegger  v. 
Wetstein,  94  N.  Y.  252;  McCall  v.  Moschowitz,  10  Civ.  Pro. 
Rep,  107 ;  Roslyn  Heights  L.  &  I.  Co.  v.  Burrowes,  22  App.  Div. 
540.)  The  Special  Term  is  without  power  to  impanel  a  jury 
in  a  habeas  corpus  proceeding.  (Code  Civ.  Pro.  §  2039;  Orr 
V.  Miller ;  98  Ind.  486 ;  Baker  v.  Gordon,  28  Ind.  204 ;  State  v. 
Farlee,  1  N.  J.  L.  41 ;  State  v.  Beaver,  1  N.  J.  L.  80 ;  Garner 
V.  Gordon,  41  Ind.  92;  Sumner  v.  Sumner,  117  Ga.  229;  Mc- 
Glennan  v.  Margowski,  90  Ind.  150;  Joab  v.  Sheets,  99  Ind. 
328;  Ex  parte  Mosby,  81  Tex.  566;  Matter  of  Leggatt,  162 
N.  Y.  487;  People  v.  Glen,  178  N.  Y.  395.)  The  court  has  no 
inherent  or  statutory  power  to  order  a  jury  trial.  (McQuigan 
v.  D.,  L.  &  W.  R.  R.  Co.,  129  N.  Y.  50;  Code  Civ.  Pro.  §  828; 
Brinkley  v.  Brinkely,  56  N.  Y.  192 ;  People  ex  rel.  Keator  v. 
Moss,  6  App.  Div.  414;  Phillips  v.  Gorham,  17  N.  Y.  270; 
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Hahl  V.  Sugo,  169  N.  Y.  109;  Sadlier  v.  City  of  New  York, 
185  N.  Y.  404.) 

John  B.  Stanchfield  and  Morgan  J.  O^Brien  for  respondents. 

Assuming  that  the  decision  of  Mr.  Justice  Hendsick  is  er- 
roneous, the  writ  of  prohibition  was  properly  denied,  because 
the  assumed  erroneous  ruling  and  the  proposed  conduct 
of  the  hearing  in  conformity  therewith  involve  no  question  of 
jurisdiction.  (People  ex  rel.  Patrick  v.  Fitzgerald,  78  App. 
Div.  339;  People  ex  rel.  Livingston  v.  Wyatt,  113  App.  Div. 
Ill ;  Thomson  v.  Tracy,  60  N.  Y.  81 ;  People  ex  rel.  Jones  v. 
Sherman,  66  App.  Div.  281 ;  People  ex  rel.  Bender  v.  M illikin^ 
185  N.  Y.  .85;  People  ex  rel.  Smith  v.  Doyle,  28  Misc.  Rep. 
411 ;  People  ex  rel.  Oakley  v.  Pettey,  82  Hun,  448;  People  ex 
rel.  Cook  v.  Parker,  68  How.  Pr.  8;  Learned  v.  Tillotson, 
99  N.  Y.  1 ;  McClave  v.  Gibb,  157  N.  Y.  418.)  Even  assuming 
that  the  decision  of  Mr.  Justice  Hendrick  is  erroneous,  and 
that  it  involves  an  unlawful  excess  of  jurisdiction,  a  writ  of  pro- 
hition  cannot  lie,  because  the  assumed  error  of  law  in  exceeding 
the  jurisdiction  of  the  court  can  be  corrected  by  appeal. 
(People  V.  Burns,  77  Hun,  296;  148  N.  Y.  665;  People  ex  rel. 
Peabody  v.  Chanler,  188  App.  Div.  159;  196  N.  Y.  625;  People 
ex  rel.  Morrell  v.  Dold,  119  App.  Div.  888;  189  N.  Y.  646; 
People  ex  rel.  Whitman  v.  Woodward,  160  App.  Div.  180; 
People  ex  rel.  Ballin  v.  Smith,  184  N.  Y.  96;  People  ex  rel. 
James  v.  Surrogate's  Court,  86  Hun,  218 ;  People  ex  rel.  Hum- 
mel V.  Trial  Term,  184  N.  Y.  80.)  It  was  entirely  proper  and 
within  the  power  and  discretion  of  the  court  at  Special  Term 
to  frame  the  question  arising  upon  the  issues  in  the  habeas 
corpus  proceeding  as  to  the  sanity  of  Harry  K.  Thaw,  and  to 
direct  the  submission  thereof  to  a  jury.  The  decision  of  Mr. 
Justice  Hendrick  was  therefore  in  all  respects  in  accordance 
with  the  law.    (McClave  v.  Gibb,  157  N.  Y.  418 ;  People  ex  rel. 
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Morrell  v.  Dold,  189  N.  Y.  556;  Sporza  v.  Grerman  Savings 
Bank,  192  N.  Y.  8;  Matter  of  Dixon,  11  Abb.  [N.  C]  118; 
Church  on  Habeas  Corpus  [2d  ed.],  §  173;  Graham  v.  Gra- 
ham, 1  S.  &  R.  880;  Republica  v.  Goaler,  2  Yeates  [Penn.], 
258;  Matter  of  Prime,  1  Barb.  840;  Minnesota  v.  Brundage, 
180  U.  S.  499;  Storti  v.  Massachusetts,  188  U.  S.  188.) 

HiscocK,  J.: 

This  proceeding  was  instituted  for  the  purpose  of  prohibiting 
the  defendant,  Peter  A.  Hendrick,  a  justice  of  the  Supreme 
Court,  from  seeking  in  habeas  corpus  proceedings  pending 
before  him  at  Special  Term  the  aid  of  a  jury  in  determining 
the  question  of  the  defendant  Thaw's  sanity. 

The  appeal  presents  for  the  consideration  of  the  court  an- 
other chapter  in  the  long  history  of  the  attempts  of  the  defend- 
ant Thaw  to  regain  the  freedom  of  which  he  was  deprived  as 
the  result  of  his  alleged  murder  of  Stanford  White  in  1906. 
It  is  unnecessary  to  review  all  of  these,  and  reference  will  only 
be  made  to  such  matters  as  are  connected  with  or  lead  up  to  the 
present  proceeding. 

The  defendant  now  is  and  at  all  the  times  involved  in  this 
discussion  was  in  custody  under  and  by  reason  of  a  valid  com- 
mitment of  him  the  Matteawan  State  Hospital  as  an  insane 
person  following  his  acquittal  of  the  charge  of  murdering  White, 
on  the  ground  that  he  was  insane  at  the  time  of  the  homicide. 
In  March,  1915,  while  he  was  in  the  city  prison  in  the  city  of 
New  York,  awaiting  delivery  to  the  authorities  of  the  state 
hospital  after  trial  upon  a  charge  of  conspiracy  to  escape 
from  said  hospital,  a  writ  of  habeas  corpus  in  his  behalf  was 
sued  out  directed  to  the  warden  of  said  prison  and  the  sheriff 
of  the  county,  and  the  hearing  upon  which  writ  was  finally  ad- 
journed to  a  Special  Term  held  by  Mr.  Justice  Hendrick.  By 
the  returns  to  the  writ  and  by  the  answer  thereto  filed  by  or  in 
behalf  of  Thaw  the  issue  of  fact  was  presented  whether  he  had 
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regained  his  sanity  and  was,  therefore,  entitled  to  be  released 
from  custody  in  accordance  with  the  provisions  of  the  Insanity 
Law. 

At  that  stage  in  the  proceedings  an  application  was  made  in 
behalf  of  Thaw  that  a  jury  be  impaneled  for  the  purpose  of 
passing  on  this  issue  of  sanity,  and  after  proper  deliberation 
Mr.  Justice  Hendbick  announced  that  he  would  grant  the  ap- 
plication and  would  "  impanel  a  jury  to  decide  the  issues  or  to 
aid  his  conscience  in  deciding  them  by  its  advice  and  assistance." 
Then  this  proceeding  was  instituted  as  already  stated  to  re- 
strain such  resort  in  said  habeas  corpus  proceedings  to  a  trial 
before  a  jury  of  said  issue  of  Thaw's  sanity. 

Upon  the  petition  and  return  thereto  it  is  plain  that  Mr. 
Justice  Hendbick  does  not  by  caUing  a  jury  intend  at  all  to 
evade  the  burden  and  responsibility  of  ultimately  deciding  the 
issue  which  has  been  raised,  but  simply  intends  to  take  the  ver- 
dict of  such  jury  by  way  of  advice  and  aid  in  making  such  ulti- 
mate decision,  and,  therefore,  the  question  is  presented  whether  a 
justice  before  whom  such  a  proceeding  is  pending  has  the  power 
in  his  discretion  thus  to  call  to  his  aid  a  jury,  it  being  admitted 
that  the  relator  in  the  habeas  corpus  proceedings  is  not  en- 
titled as  matter  of  right  to  a  jury  trial.  In  addition,  the  ques- 
tion is  presented  whether  the  determination  of  the  justice  to 
thus  call  a  jury,  even  if  erroneous,  furnishes  the  necessary  basis 
for  the  issue  of  a  writ  of  prohibition.  These  question  will  be 
considered  in  the  order  stated. 

Two  reasons  are  assigned  by  the  appellant  for  the  assertion 
that  it  will  be  improper  to  call  a  jury  as  is  proposed.  The  first, 
of  these  is  drawn  from  section  2089,  Code  of  Civil  Procedure, 
relating  to  procedure  in  habeas  corpus  proceedings,  and  which 
commands  that  issue  having  been  joined  by  the  return  of  a  writ 
and  the  traverse  or  answer  of  the  person  detained,  "  Thereupon 
the  court  or  judge  must  proceed,  in  a  summary  way,  to  hear  the 
evidence,  produced  in  support  of  or  against  the  imprisonment 
or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of  the 
case  requires." 
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Assuming,  for  the  purposes  of  the  discussion,  that  these 
provisions  of  the  Code  govern  a  habeas  corpus  proceeding  in- 
stituted as  is  the  one  in  question  under  section  98  of  the  Insanity 
Law,  and  assuming,  also,  that  the  public  as  well  as  the  person 
detained  is  interested  in  the  prompt  decision  of  a  habeas  corpus 
proceeding  and,  therefore,  is  entitled  to  insist  upon  obedience  to 
the  requirement  for  a  **  summary  "  disposition,  I  still  think  that 
such  condition  imposed  upon  the  proceedings  is  not  necessarily 
a  bar  to  a  discretionary  right  to  seek  the  aid  of  a  jury  as  is 
planned  in  the  proceeding  submitted  to  our  consideration.  The 
command  of  the  statute  is  for  a  "  summary  "  way  of  procedure. 
That  means  that  it  shall  be  prompt  and  without  unreasonable 
and  unnecessary  delay.  Having  in  mind  ordinary  legal  pro- 
cedure it  doubtless  means  that  there  shall  be  no  long  adjourn- 
ments, that  such  a  proceeding  shall  not  be  placed  on  a  calendar 
where  it  would  not  be  reached  in  some  time,  that  it  shall  have 
precedence  over  other  matters.  But  of  course  some  discretion 
must  be  left  to  the  court  or  judge  as  to  the  time  and  mode  of 
hearing  even  such  a  proceeding.  (Ex  parte  Roy  all,  117  U.  S. 
241 ;  Minnesota  v.  Brundage,  180  U.  S.  499.) 

The  question  whether  the  submission  of  an  issue  of  fact  to  a 
jury  for  the  aid  of  the  court  would  result  in  a  violation  of  the 
statute  is  one  which  might  easily  be  decided  by  the  circumstances 
of  the  particular  case.  If  a  jury  could  be  promptly  secured,  it 
is  not  apparent  that  any  substantial  delay  would  be  occasioned 
by  calling  one.  If  one  could  not  be  thus  obtained,  it  might 
result  in  reprehensible  and  forbidden  delay.  It  is  not  to  be 
assumed  that  a  justice  would  order  such  a  jury  when  such 
course  might  lead  to  a  violation  of  the  statute,  and  there  is  no 
suggestion  that  recourse  to  a  jury  in  the  city  of  New  York 
in  the  case  before  us  will  be  productive  of  delay. 

While  it  has  been  assumed  that  the  public,  as  well  as  the 
person  who  is  detained,  has  an  interest  in  obedience  to  the  "  sum- 
mary way  "  clause  of  the  statute,  still  the  great  struggle  always 
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has  been  to  secure  to  the  applicant  for  the  writ  the  protection 
and  benefit  of  a  prompt  hearing.  This  is  sufficiently  evidenced 
by  section  2020  of  the  Code  of  Civil  Procedure,  which  inflicts 
upon  a  court  or  judge  authorized  to  grant  such  a  writ  a  penalty 
for  delay  in  acting.  Therefore,  it  is  a  feature  of  importance  in 
this  case,  as  it  easily  might  be  in  others,  that  the  application  for 
a  hearing  by  a  jury  is  made  by  the  person  who  is  detained,  and, 
consequently,  the  party  especially  protected  against  delay  is 
not  complaining  of  the  possibility  of  its  occurrence. 

None  of  the  authorities  cited  by  appellant's  counsel  seem  to 
sustain  his  proposition  that  the  language  of  the  Code,  expressly 
or  by  fair  implication,  prohibits  under  all  circumstances  the 
advisory  employment  of  a  jury  as  is  now  proposed.  I  think 
that  they  simply  sustain  the  proposition  that  the  issues  are  to 
be  decided  by  the  court  or  judge  proceeding  in  a  summary  or 
prompt  manner  and  that  neither  party  is  entitled  as  matter  of 
right  to  have  the  issues  tried  before  a  jury,  and  which  as  we 
know  not  only  might  but  frequently  would  result  in  delay.  The 
distinction  between  a  proceeding  to  be  decided  by  a  judge  in  a 
summary  manner  and  one  of  which  the  issues  are  to  be  tried  as 
matter  of  right  at  a  jury  term,  does  not,  in  my  opinion,  sustain 
the  conclusion  that  a  disposition  will  necessarily  be  prevented 
from  being  summary  because  a  judge  who  is  hearing  the  evidence 
upon  an  issue  of  fact  calls  to  him  a  jury  to  hear  the  same 
evidence,  and  thereafter  for  his  aid  takes  its  judgment  by  way 
of  verdict  upon  the  issue  which  has  thus  been  tried. 

In  the  second  place  it  is  argued  that  the  court  lacked  the 
inherent  power  to  call  to  its  aid  a  jury  in  determining  the  issue 
of  fact  presented  to  it.  If  I  have  been  correct  in  drawing  the 
conclusion  that  the  summary  provision  of  section  2089  of  the 
Code  does  not  forbid  it,  there  is  no  statute  which  prevents  the 
exercise  of  the  power  and  there  is  no  express  authority  which, 
in  my  opinion,  denies  its  existence.  The  proposition  of  appel- 
lant is  based  on  general  argument.    It  is  said  that  the  writ  of 
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habeas  corpus  is  an  inheritance  from  the  Court  of  King's  Bench 
and  not  from  the  Court  of  Chancery,  and  that,  therefore,  the 
conceded  practice  and  power  of  chancery  to  call  a  jury  to  aid 
the  conscience  of  the  court  are  not  applicable.  In  view  of  what 
must  be  regarded  as  authorities  adverse  to  this  contention  of 
appellant  it  may  be  answered  briefly. 

While  the  writ  of  habeas  corpus  was  a  common-law  preroga- 
tive writ,  the  Court  of  Chancery  in  England  had  power  to  issue 
it.  (People  ex  rel  Keator  v.  Moss,  6  App.  Div.  414;  Matter 
of  Belson,  7  Moore's  Privy  Council  Cases  [1849-51],  114; 
People  ex  rel.  Barry  v.  Mercein,  8  Paige's  Ch.  46,  66.)  Upon 
the  organization  of  the  state  government  our  courts  succeeded 
to  the  powers  theretofore  exercised  by  the  courts  of  law  and 
chancery  in  England  so  far  as  they  were  applicable  to  our 
situation.  (McQuigan  v.  D.,  L.  &  W.  R.  R.  Co.,  129  N.  Y.  60, 
58.)  And  in  the  administration  of  this  writ,  even  though  it  be 
regarded  as  strictly  derived  from  the  common  law,  the  courts 
have  authorized  the  assimilation  and  application  of  the  chancery 
practice  of  calling  a  jury  to  aid  the  court  in  its  decision  of  a 
question  of  fact. 

Church  in  his  work  on  Habeas  Corpus  (2d  edition,  §  178) 
says:  "A  trial  by  jury  cannot  be  demanded  by  a  prisoner  or 
respondent  in  a  habeas  corpus  proceeding  as  a  matter  of  right. 
♦  *  *  But  the  court  or  judge  sitting  on  the  return  to  a  writ 
of  habeas  corpus  may,  in  its  discretion,  order  any  controverted 
fact  in  the  matter  to  be  tried  by  a  jury." 

Matter  of  Dixon  (11  Abb.  New  Cases,  118,  119)  involved 
the  disposition  of  a  writ  of  habeas  corpus  issued  to  procure  the 
discharge  of  a  person  confined  in  an  insane  asylum  on  the  ground 
that  he  had  become  sane.  It  was  held  that  the  writ  was  an  ap 
propriate  means  of  relief,  and  it  was  written  by  Judge  Potter  : 
*'  Has  the  insanity  ceased.?  That  is  alleged  and  denied  in  the 
papers  before  the  court,  and  I  am  unwilling  to  decide  that  ques- 
tion upon  the  evidence  before  me.    That  question  should  be  tried 
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by  a  jury,  or  the  court  should  be  furnished  with  more  evidence 
through  a  reference."  He  did  then  add :  "  While  the  latter 
course  is  in  some  respects  objectionable,  it  is  more  clearly  within 
the  power  of  the  court,  and  more  practicable  than  the  former,'* 
and  a  reference  was  ordered.  There  seems  to  be  no  doubt  that 
if  a  reference  could  be  ordered  it  might  have  been  ordred  that 
the  advisory  verdict  of  a  jury  might  be  taken. 

People  V.  Burns  (77  Hun,  92,  95)  involved  the  consideration 
of  a  proceeding  instituted  by  writ  of  habeas  corpus,  by  which 
was  presented  the  issue  of  fact  whether  a  convict  who  had  been 
pardoned  on  a  certain  condition  had  so  violated  the  condition 
that  he  should  be  returned  to  custody.  On  the  return  of  the 
writ  it  was  held  that  the  defendant  could  not  be  seized  and 
recommitted  without  a  hearing  and  he  was  discharged,  but  at 
the  same  time  an  order  was  granted  requiring  him  to  show  cause 
why  he  should  not  be  recommitted  and  in  the  mean  time  he  was 
delivered  into  custody  to  be  held  until  discharged  according  ta 
law  or  remanded  to  prison,  and  the  court  with  the  aid  of  a  jury 
then  proceeded  to  try  the  question  of  fact  which  had  been 
presented  by  the  traverse  of  the  return  to  the  writ  of  habeas 
corpus  whether  the  defendant  had  violated  the  condition  of  his 
pardon.  The  court  at  General  Term  held  this  procedure  was 
proper,  saying:  "He  [the  defendant]  was  before  the  court  on 
a  writ  of  habeas  corpus  granted  on  his  own  application,  and  he 
thereby  submitted  to  the  court  the  whole  question  of  his  right  to 
a  discharge  or  his  liability  to  a  recommitment.  ♦  ♦  •  The 
only  question  of  fact  was  of  a  violation  of  the  condition  men- 
tioned. In  determining  that  question  the  court,  though  possibly 
not  required  to  do  so,  might  at  least  with  great  propriety  take 
the  verdict  of  a  jury  drawn,  as  was  done,  from  the  panel  of 
jurors  summoned  and  in  attendance  at  the  term.'* 

This  decision  was  affirmed  by  this  court  on  the  opinion  below 
(148  N.  Y.  665).  It  is  said  that  it  is  not  an  authority  for 
procedure  upon  a  writ  of  habeas  corpus  because  the  hearing 
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finally  proceeded  upon  an  order  to  show  cause.  I  think,  how- 
ever, that  this  is  too  narrow  a  view.  As  stated  in  the  opinion, 
the  court  acquired  jurisdiction  through  a  writ  of  habeas  corpus, 
whereby  the  defendant  "  submitted  to  the  court  the  whole  ques- 
tion of  his  right  to  a  discharge  or  his  liability  to  a  recommit- 
ment." Moreover,  if  the  court  had  the  power  in  a  proceeding 
based,  as  said  by  appellant,  upon  an  order  to  show  cause  to  call 
a  jury  for  the  purpose  of  determining  the  issue  of  fact,  it  would 
seem  as  though  it  must  have  that  power  in  an  habeas  corpus 
proceeding. 

In  People  ex  rel.  Morrell  v.  Dold  (189  N.  Y.  546)  it  ap- 
peared that  a  writ  of  habeas  corpus  had  been  sued  out  to 
procure  the  release  from  confinement  of  relator  as  an  insane 
person  on  the  groimd  that  he  had  been  committed  without 
notice.  The  defendant  made  return  alleging  that  relator  was 
insane  when  committed  and  still  continued  so.  The  relator 
interposed  a  traverse  to  this  return  and  thereupon  the  defendant 
asked  that  a  jury  be  impaneled  to  try  the  question  of  relator's 
present  sanity.  This  the  relator  opposed,  declining  to  submit 
to  a  trial  by  jury,  and  thereupon  the  traverse  was  overruled, 
the  writ  dismissed  and  the  relator  remanded  to  custody.  This 
disposition  was  upheld  by  this  court,  and  it  seems  to  me  that  this 
decision  involved  and  affirmed  the  right  of  the  court  to  call  a 
jury  on  the  return  of  a  wrt  of  habeas  for  the  purpose  of  deter- 
mining the  issue  of  the  relator's  sanity.  Necessarily  the  court 
held  that  if  the  relator  was  still  insane  he  was  not  entitled  to 
be  released.  Of  course  he  was  entitled  to  have  this  question  of 
his  sanity  determined  and  the  only  method  by  which  it  was 
proposed  to  do  this  was  by  the  aid  of  a  jury. 

The  case  of  People  ex  rel.  Peabody  v.  Chanler  (188  App.  Div. 
169)  arose  upon  a  writ  of  habeas  corpus  to  secure  the  release 
of  the  present  person.  Thaw,  on  the  ground  that  he  had  re- 
gained his  sanity.  The  same  issue  of  fact  was  presented  there 
as  here.    It  was  contended  in  his  behalf  that  he  was  entitled  as 
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matter  of  right  to  a  jury  trial,  and  also  that  the  court  might  in 
its  discretion  call  in  a  jury.  It  was  held  at  the  Special  Term 
that  there  was  no  absolute  right  to  a  jury  trial ;  that  the  court 
in  its  discretion  might  submit  the  issue  to  a  jury,  but  that  the 
facts  then  presented  did  not  warrant  the  exercise  of  this  discre- 
tion. 

On  appeal  to  the  Appellate  Division  an  opinion  was  written 
by  Mr,  Justice  Rich  in  which  it  was  said :  "  Three  questions 
are  presented  for  our  consideration  and  determination.  ♦  *  ♦ 
Third,  Did  the  Special  Term  err  in  denying  the  relator's 
motion  for  a  trial  by  jury,  either  as  matter  of  right  or  discre- 
tion? •  *  •  I  am  unable  to  find  any  authority  under  which 
Thaw  was  entitled  to  have  the  question  of  fact  as  to  his  sanity 
or  insanity  tried  by  the  jury  as  a  matter  of  right ;  the  discre- 
tion of  the  learned  justice  at  Special  Term  was  properly  ex- 
ercised." (pp.  167, 174.)  The  decision  of  the  Appellate  Divi- 
sion was  affirmed  in  this  court  on  the  opinion  of  Mr.  Justice 
Rich,  in  connection  with  that  of  Mr.  Justice  Jenks.  (196  N. 
Y.  525.)  While  the  denial  of  a  jury  trial  as  matter  of  discre- 
tion did  not  present  any  question  which  survived  in  this  court, 
still  we  think  that  the  affirmance  of  the  decision  below  expressly 
on  an  opinion  which  as  part  of  its  reasoning  and  conclusions  as- 
serted this  discretionary  power  of  the  court  to  call  a  jury  can 
fairly  be  cited  as  an  approval  of  such  reasoning  and  conclusions. 

If  I  am  right  in  my  conclusion  that  Mr.  Justice  Hendrick 
had  the  discretionary  right  to  call  to  his  aid  a  jury  it  is  of 
course  unnecessary  to  pass  upon  the  second  question  whether  a 
writ  of  prohibition  should  be  issued  to  prevent  such  a  procedure 
if  erroneous.  But  even  if  I  were  wrong  in  the  conclusion  thus 
reached  so  that  the  second  question  were  material,  it  would,  in 
my  opinion,  be  our  duty  to  answer  it  in  the  negative  and  uphold 
the  decision  which  has  been  made  denying  such  writ,  and  the 
reasons  for  such  view  may  be  stated  very  briefly. 

If  there  was  no  power  to  impanel  a  jury  for  the  purpose  of 
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Informing  and  aiding  the  court,  this  step  would  be  one  of 
irregular  procedure  which  of  itself  led  to  no  ultimate  result  and 
settled  no  rights.  It  would  become  important  only  when  the 
verdict  was  placed  before  the  judge  and  he  made  the  final  deci- 
sion of  the  issue  submitted  to  him  in  accordance  therewith. 
The  admission  or  reception  by  the  judge  of  such  verdict  would 
furnish  the  opportunity  for  proper  objection,  and  if  his  sub- 
sequent action  was  such  that  it  could  be  maintained  that  he  had 
been  erroneously  influenced  thereby,  there  would  be  opportunity 
for  review  of  his  action  on  appeal  by  the  party  aggrieved,  the 
same  as  if  erroneous  rulings  had  been  made  in  the  reception  or 
rejection  of  evidence  or  in  respect  of  other  matters  more  com- 
monly occurring  on  a  trial.  If  it  be  the  case  that  the  party 
aggrieved  could  secure  proper  relief  on  appeal,  it  is  well  settled 
that  a  writ  of  prohibition  should  not  be  granted.  (Code  Civil 
Proc,  section  2058;  People  ex  rel.  Ballin  v.  Smith,  184  N.  Y. 
96 ;  People  ex  rel.  Livingston  v.  Wyatt,  186  N.  Y.  888 ;  20  N.  Y. 
Crim.  894 ;  People  ex  rel.  Whitman  v.  Woodward,  150  App.  Div. 
180.) 

It  is  urged  that  even  though  the  error  of  calling  a  jury  could 
be  corrected  on  appeal  still  this  would  not  afford  relief  for  the 
delay  and  injury  already  caused,  but  this  argument  does  not 
convince  us.  As  has  been  sufficiently  stated,  it  is  not  to  be 
assumed  that  a  judge  will  violate  the  provisions  of  the  statute 
by  ordering  a  jury  where  such  step  will  cause  delay,  and  even  if 
it  should  be  otherwise,  the  efficacy  of  the  right  to  appeal  is  not 
to  be  doubted  because  the  necessity  for  correcting  error  in  that 
manner  may  result  in  delay  before  rights  are  finally  established. 

In  accordance  with  these  views  the  order  appealed  from 
should  be  affirmed. 

Chase,  Cuddeback,  Hogan,  Miller  and  Seabuet,  JJ,, 
concur ;  Willard  Bartlett,  Ch.  J.,  takes  no  part. 

Order  affirmed. 
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SUPREME    COURT— APP.    DIVISION— THIRD    DE- 
PARTMENT, 

May  5,  1915. 


THE  PEOPLE  ex  rel.  N,  MONROE  MARSHALL  v.  JOffii 
N.  MOORE,  AS  SHERIFF,  ETC. 

(167  App.  Div.  479.) 

(1.)    RkQUISITION  of  FUOinVB  FBOM  JUSTICE* — ^PbOVISIOKS  OF  U.  S.  OON- 
STirUTION  AND  REVISED  STATUTES. 

A  proceeding  for  requisition  is  purely  constitutional  and  statutory^ 
Section  2  of  article  4  of  the  Constitution  of  the  United  States  and  sec- 
tion 5278  of  the  United  States  Revised  Statutes  prescribe  certain  con- 
ditions and  when  these  are  fulfilled  it  becomes  the  duty  of  the  Execu- 
tive of  the  State  to  which  the  accused  has  fled  to  arrest  and  deliver 
him  over  to  the  agent  of  the  demanding  State. 

(2.)  Sam:e. 

It  must  appear  to  the  Governor  of  a  State  to  whom  a  demand  for  a 
requisition  is  presented,  before  he  can  lawfully  comply  with  it,  fini, 
that  the  person  demanded  is  substantially  charged  with  a  crime  against 
the  laws  of  the  State  from  whose  justice  he  is  alleged  to  have  fled,  by 
an  indictment  or  an  affidavit,  certified  as  authentic  by  the  €k>vemor 
of  the  State  making  the  demand ;  and  aecond,  that  the  person  demanded 
is  a  fugitive  from  the  justice  of  the  State,  the  executive  authority  of 
which  makes  the  demand.  The  first  of  these  prerequisites  is  a  question, 
of  law  and  is  always  open  upon  the  face  of  the  papers  to  judicial  in- 
quiry on  an  application  for  a  discharge  under  a  writ  of  habeas  corpua. 
The  second  is  a  question  of  fact  which  the  Governor  of  the  State  upon, 
whom  the  demand  is  made  must  decide  upon  such  evidenee  as  he  may 
deem  satisfactory. 

(3.)  Same — Sufficiency  of  indictment  in  fo&eign  state. 

An  indictment  for  theft  or  larceny  issued  in  the  State  of  Massa- 
chusetts and  duly  certified  by  the  Governor  of  that  State,  examined 
and  held,  to  sufficiently  charge  the  relator  with  a  crime  and  that  a 
writ  of  habeas  corpus  should  be  dismissed. 


'  See  Notes,  Vols.  17,  p.  83;  7,  411;  8,  438;  23,  41. 
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<4.)  Same — Burden  of  pboof  ok  habeas  corpus. 

The  only  questions  before  the  court  on  habeas  corpus  are  whether  the 
relator  is  unlawfully  deprived  of  his  liberty,  and  whether  the  Gover- 
nor of  this  State  in  honoring  the  demand  of  a  foreign  State  has  acted 
without  authority  of  law.  It  is  not  enough  for  the  relator  to  show 
that  the  indictment  is  defective  under  the  laws  of  this  State;  he  is 
bound  to  overcome  the  presumption  that  the  Governors  of  the  two 
States  have  performed  their  duties  under  the  laws  of  the  United  States. 

Appeal  by  the  relator,  John  N.  Moore,  from  an  order  of  a 
justice  of  the  Supreme  Court,  made  on  the  18th  day  of  August, 
1914,  dismissing  the  writ  of  habeas  corpus  theretofore  issued  in 
this  proceeding  and  remanding  the  relator  to  custody. 

John  E.  Judge,  for  the  appellant. 

Thomas  D,  LaveUe  and  A.  C.  Webber,  Assistant  District 
Attorneys  of  the  Suffolk  District  of  the  Commowwealth  of 
Massachusetts^  for  the  respondent. 

Woodward,  J. : 

On  the  5th  day  of  August,  1914,  the  Governor  of  Massachu- 
setts made  a  requisition  upon  the  Governor  of  the  State  of  New 
York  for  the  rendition  of  the  relator,  based  on  an  indictment 
for  theft  or  larceny.  This  indictment  was  found  at  Boston, 
Mass.,  on  the  6th  day  of  July,  1914,  and  no  question  is  raised 
here  that  a  copy  of  this  indictment  was  not  duly  certified  in 
harmony  with  the  requirments  of  the  statute.  The  warrant 
of  the  Governor  of  this  State  honoring  such  requisition  was 
made  on  the  6th  day  of  August,  1914,  and  on  the  8th  day  of 
August  of  that  year  the  relator  was  taken  into  custody  by  the 
sheriff  of  Clinton  county,  the  respondent  herein,  and  on  the 
same  day,  upon  the  relator's  petition,  a  writ  of  habeas  corpus 
And  a  writ  of  certiorari  were  duly  granted.  The  proceedings 
upon  the  return  to  these  writs  were  brought  on  for  a  hearing 
before  the  justice  granting  the   order   on  the   17th  day  of 
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August,  1914.  On  the  18th  day  of  August,  1914,  the  order 
appealed  from,  dismissing  the  writs,  was  made,  and  on  the  same 
day  the  relator  served  and  filed  a  notice  of  appeal  to  this  court. 
The  questions  presented  by  this  appeal  relate  to  the  suflBciency 
of  the  indictment. 

Subdivision  2  of  section  2  of  article  4  of  the  Constitution  of 
the  United  States  provides  that "  A  person  charged  in  any  State 
with  treason,  felony  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  State,  shall,  on  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled,  be  delivered*  up, 
to  be  removed  to  the  State  having  jurisdiction  of  the  crime." 
In  Commonwealth  of  Kentucky  v.  Dcnnison  (24  How.  [U.  S.] 
66,  104)  it  was  held  that  this  provision  was  not  self -executing, 
and  Congress  in  1798  enacted  a  statute  (1  U.  S.  Stat,  at  Large, 
802,  chap.  7,  §  1),  now  substantially  reproduced  as  section  5278 
of  the  United  States  Revised  Statutes,  reading  in  part  as 
follows : 

"  Sec.  6278.  Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  State  or  Territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found  or 
an  aflidavit  made  before  a  magistrate  of  any  State  or  Territory, 
charging  the  person  demanded  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic  by  the  Governor  or 
chief  magistrate  of  the  State  or  Territory  from  whence  the  per- 
son so  charged  has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  State  or  Territory  to  which  such  person  has  fled 
to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  authority  making  such 
demand,"  etc. 

The  proceedings  in  this  case  were  under  this  section,  and  the 
warrant  issued  .by  the  Governor  was  suflicient  prima  facie  to 
justify  the  arrest  of  the  relator  and  his  delivery  to  the  agent  of 
the  State  of  Massachusetts.     (Hyatt  v.  Corkran,  188  U.  S. 
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691,  709.)     The  proceeding  is  purely  constitutional  and  statu- 
tory ;  the  law  prescribes  certain  conditions,  and  when  these  are 
fulfilled  it  becomes  the  duty  of  the  executive  of  the  State  to 
which  the  person  has  fled  to  arrest  the  fugitive  and  to  deliver 
him  over  to  the  agent  of  the  demanding  State.     "  It  follows, 
however,"  say  the  court  in  Roberts  v.  Reilly  (116  U.  S.  80,  94), 
**  that  whenever  the  executive  of  the  State,  upon  whom  such  a 
demand  has  been  made,  by  virtue  of  his  warrant,  causes  the 
arrest  for  delivery  of  a  person  charged  as  a  fugitive  from  the 
justice  of  another  State,  the  prisoner  is  held  in  custody  only 
under  color  of  authority  derived  from  the  Constitution  and 
laws  of  the  United  States,  and  is  entitled  to  invoke  the  judg- 
ment of  the  judicial  tribunals,  whether  of  the  State  or  the 
United  States,  by  the  writ  of  habeas  corpus,  upon  the  lawful- 
ness of  his  arrest  and  imprisonment.     *     *     *     The  act  of 
Congress  (Rev.  Stat.  §  6278)  makes  it  the  duty  of  the  executive 
authority  of  the  State  to  which  such  person  has  fled  to  cause 
the  arrest  of  the  alleged  fugitive  from  justice,  whenever  the 
executive  authority  of  any  State  demands  such  person  as  a 
fugitive  from  justice,  and  produces  a  copy  of  an  indictment 
found,  or  affidavit  made  before  a  magistrate  of  any  State, 
charging  the  person  demanded  with  having  committed  a  crime 
therein,  certified  as  authentic  by  the  Governor  or  chief  magis- 
trate of  the  State  from  whence  the  person  so  charged  has  fled. 
It  must  appear,  therefore,  to  the  Governor  of  the  State  to  whom 
such  a  demand  is  presented,  before  he  can  lawfully  comply  with 
it,  first,  that  the  person  demanded  is  substantially  charged  with 
a  crime  against  the  laws  of  the  State  from  whose  justice  he  is 
alleged  to  have  fled,  by  an  indictment  or  an  affidavit,  certified 
as  authentic  by  the  Governor  of  the  State  making  the  demand ; 
and,  second,  that  the  person  demanded  is  a  fugitive  from  the 
justice  of  the  State  the  executive  authority  of  which  makes  the 
demand.     The  first  of  these  prerequisites  is  a  question  of  law, 
and  is  always  open  upon  the  face  of  the  papers  to  judicial  in- 
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quiry,  on  an  application  for  a  discharge  under  a  writ  of  habeas 
corpus.  The  second  is  a  question  of  fact,  which  the  Governor 
of  the  State  upon  whom  the  demand  is  made  must  decide,  upon 
such  evidence  as  he  may  deem  satisfactory.  *  *  ♦  It  is 
conceded  that  the  determination  of  the  fact  by  the  executive  of 
the  State  in  issuing  his  warrant  of  arrest,  upon  a  demand  made 
on  that  ground,  whether  the  writ  contains  a  recital  of  an  ex- 
press finding  to  that  effect  or  not,  must  be  regarded  as  sufficient 
to  justify  the  removal  until  the  presumption  in  its  favor  is  over- 
thrown by  contrary  proof.  {Ex  parte  Reggel,  114«  U.  S.  642.) 
♦  ♦  *  The  objections  taken  in  this  proceeding  to  the  suf- 
ficiency of  the  indictment,  which  were  overruled  both  in  the 
District  and  Circuit  Courts,  and  which  are  still  relied  on  here, 
are  not  well  founded.  The  indictment  itself  is  certified  by  the 
Governor  of  New  York  to  be  authentic  and  to  be  duly  authen- 
ticated, which  is  all  that  is  required  by  the  act  of  Congress.  It 
charges  a  crime  under  and  against  the  laws  of  that  State.  It  is 
immaterial  that  it  does  not  appear  that  a  certified  copy  of  such 
laws  was  furnished  to  the  Governor  of  Georgia.  The  statute 
does  not  require  it,  and  the  Governor  could  have  insisted,  and  it 
is  to  be  presumed  did  insist,  upon  the  production  of  whatever 
he  deemed  necessary  or  important  properly  to  inform  him  on 
the  subject.'* 

The  above  is  quoted  in  substance  by  the  court  in  Hyatt  v. 
Corkran  (188  U.  S.  691,  709)  and  seems  to  dispose  of  the  con- 
tentions in  this  case.  The  indictment  referred  to  in  the  Federal 
statute  is  not  necessarily  a  common-law  indictment,  nor  yet  one 
under  the  statutes  of  the  State  of  New  York ;  it  is  a  statute  of 
the  United  States,  general  in  its  application  to  all  the  States^ 
and  when  it  provides  that  "whenever  the  executive  ♦  ♦  • 
demands  any  person  as  a  fugitive  from  justice  *  •  ♦  and 
produces  a  copy  of  an  indictment  found  or  an  affidavit  made  be- 
fore a  magistrate  of  any  State  or  Territory,"  it  means  an  in- 
dictment found  in  the  due  course  of  procedure  in  such  State  op 
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Territory,  and  this  fact  is  manifest,  not  by  our  conceptions 
of  what  an  indictment  should  be,  but  by  the  certificate  of  the 
Governor  of  the  demanding  State.  The  indictment  itself,  when 
certified  by  the  Governor,  is  the  only  evidence  of  its  authenticity 
which  the  law  provides  for,  and  an  indictment  in  the  sense  in 
which  it  is  used  in  the  Federal  statute  is  "  a  written  accusation 
of  one  or  more  persons  of  a  crime  or  misdemeanor,  preferred  to 
and  presented  upon  oath  by,  a  grand  jury."  (4  Black.  Conmi. 
802 ;  10  Ency.  of  PI.  &  Pr.  850.)  Mr.  Justice  Field,  in  charg- 
ing a  grand  jury  (2  Sawy.  677),  described  an  indictment  as  a 
**  formal  accusation  made  by  the  grand  jury,  charging  a  party 
with  the  commission  of  a  public  offense,"  and  tried  by  these 
tests  there  can  be  no  reasonable  question  that  the  court  below 
has  properly  disposed  of  the  writs.  The  question  of  whether 
the  papers  are  proper  upon  their  face  is  a  question  of  law,  and 
the  only  question  of  law  presented  here  is  not  whether  the 
indictment  would  be  good  in  the  State  of  New  York,  but 
whether  there  was  an  indictment  under  the  laws  of  the  State 
of  Massachusetts,  and  upon  that  point  the  certificate  of  the 
Governor  is  made  at  least  prima  facie  sufficient  to  justify  the 
arrest,  and  it  is  for  the  relator  to  show  that  he  is  illegally 
held. 

If  this  is  a  correct  view  of  the  law,  then  the  relator  could 
not  have  been  prejudiced  by  the  fact  that  the  court  permitted 
the  respondent  to  prove  somewhat  informally  the  statute  law 
of  the  State  of  Massachusetts,  unless  it  is  shown  that  the 
respondent  was  guilty  of  bad  faith  in  the  matter  and  actually 
deceived  the  courts  as  to  the  law  of  that  State,  and  even  then 
it  may  be  fairly  questioned  whether  the  certificate  of  the  Gov- 
ernor, for  the  purposes  of  extradition,  is  not  conclusive  upon 
the  question  of  law.  There  can  be  no  question  that  the  action 
of  the  Governor  of  the  State  of  New  York,  upon  the  demand  of 
the  Governor  of  Massachusetts,  is  prima  facie  sufficient  to 
justify  the  arrest  and  delivery  of  the  person  demanded.    (Hyatt 
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V.  Corkran,  supra.)  The  question  of  law  may  be  presented  on 
habeas  corpus  whether  there  is  an  indictment  duly  certified  by 
the  Governor  of  Massachusetts,  and  the  question  of  fact, 
whether  the  relator  is  a  fugitive  from  the  justice  of  that  State, 
is  likewise  open  to  him.  (Roberts  v.  Reilly,  116  U.  S.  80,  95.) 
But  we  fail  to  find  any  authority  which  justifies  the  courts 
of  this  State  in  determining  upon  the  technical  sufficiency  of 
an  indictment  found  and  certified  by  the  Governor  of  a  sister 
State,  while  Moore  (2  Moore  Extr.  §  638)  says  that  "  It  is 
believed  that  there  is  no  case  in  which  a  court  has  on  habeas 
corpus  discharged  a  fugitive  from  custody  on  a  rendition  war- 
rant on  the  ground  that  an  indictment  accompanying  the 
requisition  did  not  constitute  or  contain  a  sufficient  charge  of 
crime.*' 

Of  course,  where  it  appears  without  contradiction,  as  in  the 
case  of  Hyatt  v.  Corkran  {supra)  that  the  defendant  was  not 
within  the  demanding  State  at  any  time  covered  by  the  indict- 
ment, and  that  he  had  never  fled  from  the  State,  the  relator  is 
entitled  to  be  discharged;  the  statute  docs  not  provide  for 
delivering  up  to  a  demanding  State  one  who  was  not  within 
the  State  at  the  time  of  the  alleged  crime,  but  this  is  a  ques- 
tion of  fact,  and  not  one  of  law.  It  has  no  relation  to  the 
question  here  presented,  which  is  one  of  law,  in  which  we  are 
asked  to  hold  that  an  indictment  of  the  State  of  Massachusetts, 
duly  certified  by  the  Governor  of  that  State,  docs  not  suf- 
ficiently charge  the  defendant  with  a  crime.  The  indictment, 
it  is  true,  is  not  such  an  indictment  as  would  be  required  in 
the  State  of  New  York,  but  the  statute  of  the  United  States 
makes  no  such  requirement;  it  merely  requires  that  there  shall 
be  an  indictment  or  affidavit  "  charging  the  person  demanded 
with  having  committed  treason,  felony,  or  other  crime,  cer- 
tified as  authentic  by  the  Governor  or  chief  magistrate,'*  and 
the  law  presumes  that  public  officers  perform  their  duties  and 
that  their  official  acts  are  regular  (22  Am.  &  Eng.  Ency.  of 
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Law  [2d  ed.],  1267 ;  McLaughlin  v.  Miller,  124  N.  Y.  510, 518), 
and  the  presumption  must  be  that  the  grand  jury,  in  finding 
an  indictment,  has  acted  within  its  powers.  The  indictment  in 
the  matter  now  before  us,  duly  certified  by  the  Governor  of  the 
State  of  Massachusetts,  reads  as  follows : 


'•} 


**  Commonwealth  of  Massachusetts, 

Suffolk,  ss. 

"At  the  Superior  Court,  begun  and  holden  at  the  city  of 
Boston,  within  and  for  the  county  of  Suffolk,  for  the  transac- 
tion of  criminal  business,  on  the  first  Monday  of  July  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  fourteen, 

"  The  jurors  for  the  Commonwealth  of  Massachusetts,  on 
their  oath,  present  that  N.  M.  Marshall,  whose  Christian  name 
is  to  said  jurors  unknown,  on  the  twenty -eighth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  four- 
teen, did  steal  money  of  the  amount  and  value  in  all  of  eleven 
hundred  and  fifty  dollars  of  the  property  of  Cornelius  J. 
Donovan.  A  true  bill. 
"  (Sgd)  EDGAR  A.  COOK,  Foreman  of  the  Grand  Jury. 

"  D.  V.  McIsAAC,  Assistant  District  Attorney. 

"  A  true  copy. 

"Attest:  John  R.  Campbell,  Assistant  Clerk.** 

Obviously  this  is  a  written  accusation  of  crime  preferred  by 
a  grand  jury  upon  oath,  and  while  it  does  not  show  upon 
the  face  of  the  indictment  where  the  crime  took  place,  or  that 
the  relator  was  within  the  State  of  Massachusetts,  the  indict- 
ment itself  is  certified  by  the  Governor  of  Massachusetts  to  be 
authentic  and  to  be  duly  authenticated,  which  is  all  that  is 
required  by  the  act  of  congress.  (Roberts  v.  Reilly,  supra.) 
Prima  facie  this  is  sufficient,  and  if  we  look  to  the  laws  of 
Massachusetts  *  (a  certified  copy  of  which  is  now  in  the  posses- 


♦See  2  R.  L.    (1902)    1838,  chap.  218,  S§   17,  20;   Id.  1841,  chap.  218, 
S  38— [Rep. 
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sion  of  this  court)  it  appears  that  an  indictment  shall  contain 
the  ^^  caption,  which  shall  consist  of  the  name  of  the  Common- 
wealth, county  and  court  in  which  the  indictment  is  presented^ 
and  the  time  of  the  sitting  of  the  court,''  and  ^^  A  plain  and 
concise  description  of  the  act  which  constitutes  the  crime,  or  the 
appropriate  legal  term  descriptive  of  such  act,  without  a  de- 
tailed description  thereof.  The  words  used  in  a  statute  to  define 
a  crime,  or  other  words  conveying  the  same  meaning,  may  be 
used,"  and  the  words  "  stealing  "  and  "  larceny  "  are  author- 
ized to  be  used  to  convey  the  meaning  of  **  criminal  taking, 
obtaining  or  converting  of  personal  property,  with  intent  to 
defraud  or  deprive  the  owner  permanently  of  the  use  of  it; 
including  all  forms  of  larceny,  criminal  embezzlement  and 
obtaining  by  criminal  false  pretences."  The  indictment  charges 
that  the  relator  ^^  did  steal  money  of  the  amount  and  value  in  all 
of  eleven  hundred  and  fifty  dollars  of  the  property  of  Cornelius 
J.  Donovan,"  which  is  clearly  in  compliance  with  the  provi- 
sions of  the  statute  above  quoted.  Then  it  is  further  provided 
that  ^^  The  time  and  place  of  the  commission  of  the  crime  need 
not  be  alleged  unless  it  is  an  essential  element  of  the  crime. 
The  allegation  of  time  in  the  caption  shall,  unless  otherwise 
stated,  be  considered  as  an  allegation  that  the  act  was  com- 
mitted before  the  finding  of  the  indictment,  after  it  became  a 
crime,  and  within  the  period  of  limitations.  The  name  of  the 
county  and  court  in  the  caption  shall,  unless  otherwise  stated^ 
be  considered  as  an  allegation  that  the  act  was  committed 
within  the  territorial  jurisdiction  of  the  court.  All  allegations 
of  the  indictment  shall,  unless  otherwise  stated,  be  considered 
to  refer  to  the  same  time  and  place." 

It  is  true  that  it  does  not  appear  that  a  certified  copy  of 
these  statutory  provisions  was  presented  to  the  Governor, 
but  the  statute  does  not  require  it.  The  Governor  could  have 
insisted,  and  it  is  to  be  presumed  did  insist,  upon  the  produc- 
tion of  whatever  he  deemed  necessary  or  important  properly  to 
inform  him  on  the  subject  (Roberts  v.  Reilly,  supra) ^  and  the 
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relator  does  not  controvert  any  of  the  facts  which  the  laws  of 
Massachusetts  read  into  an  indictment.  The  only  question 
before  this  court,  on  habeas  corpus,  is  whether  the  relator  is 
unlawfully  deprived  of  his  liberty;  whether  the  Governor  of 
the  State  of  New  York,  in  honoring  the  demand  of  the  Governor 
of  Massachusetts,  has  acted  without  authority  of  law.  It  is  not 
enough  for  the  relator  to  show  that  the  indictment  is  defective 
under  the  laws  of  the  State  of  New  York ;  he  is  bound  to  over- 
come the  presumption  that  the  Governors  of  the  two  States 
have  performed  their  duties  under  the  laws  of  the  United  States* 
He  must  show,  not  that  the  indictment  is  open  to  objections  in 
the  State  of  New  York,  but  that  it  is  not  in  law  an  indictment 
under  the  laws  of  the  State  of  Massachusetts,  such  as  the  cer- 
tificate of  the  Governor  of  that  State  asserts  it  to  be,  in  order  to 
be  entitled  to  relief  as  a  matter  of  law.  He  is,  of  course,  per- 
mitted to  show  as  a  fact  that  he  was  not  within  the  State  of 
Massachusetts  at  the  time  the  crime  is  alleged  to  have  been 
committed,  and  that  he  has  not  fled  from  such  State,  under 
the  rule  recognized  in  Hyatt  v.  Corkran  (supra),  but  an  indict- 
ment of  a  sovereign  State,  certified  in  the  manner  provided  by 
the  laws  of  the  United  States,  may  not  be  disregarded  by  the 
courts  of  this  State  for  the  purpose  of  interfering  with  the  dis- 
charge of  a  duty  on  the  part  of  the  chief  executive  commanded 
by  the  Constitution  and  laws  of  the  United  States.  It  is  the 
duty,  no  doubt,  of  the  Governor,  as  suggested  in  Hyatt  v. 
Corkran  (supra),  to  require  proof  that  the  relator  was  within 
the  demanding  State  at  the  time  of  the  crime  and  that  he  sub- 
sequently withdrew  from  her  jurisdiction,  but  no  such  conten- 
tion is  made  here ;  it  is  merely  suggested  that  the  indictment  it- 
self does  not  show  his  presence  in  the  State.  But  it  is  to  be 
presumed  that  the  Gk)vemor  discharged  his  duty ;  that  he  ascer- 
tained by  evidence  satisfactory  to  himself  that  the  relator  was 
a  fugitive  from  the  justice  of  the  State  of  Massachusetts,  and 
so  long  as  the  relator  does  not  show  conclusively  to  the  contrary 
(Hyatt  V.  Corkran,  supra)  the  alleged  defects  in  the  indict- 
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ment  cannot  be  relied  upon  to  give  him  relief.  The  law  of 
Massachusetts  has  a  right  to  define  what  shall  constitute  an  in- 
dictment in  that  State,  and  the  indictment  relied  upon  by  the 
respondent  clearly  conforms  to  the  requirements  of  the  law  of 
that  State,  and,  read  in  conjunction  with  the  certified  copies 
of  the  law  now  in  the  possession  of  this  court,  it  alleges  all  of  the 
matters  which  upon  its  face  might  seem  to  be  lacking.  This 
indictment,  duly  certified  by  the  Governor  of  Massachusetts, 
is,  as  matter  of  law,  conclusive  in  the  absence  of  fraud ;  it  affords 
a  perfect  justification  for  the  action  of  the  executive  of  this 
State,  because  it  fully  conforms  to  the  requirements  of  the 
laws  of  the  United  States,  which  **  *  are  laws  in  the  several 
States,  and  just  as  much  binding  on  the  citizens  and  courts 
thereof  as  the  State  laws  are.  The  United  States  is  not  a 
foreign  sovereignty  as  regards  the  several  States,  but  is  a  con- 
current, and,  within  its  jurisdiction,  paramount  sovereignty. 
*  *  *  If  an  act  of  Congress  gives  a  penalty  to  a  part 
aggrieved,  without  specifying  a  remedy  for  its  enforcement, 
there  is  no  reason  why  it  should  not  be  enforced,  if  not  pro- 
vided otherwise  by  some  act  of  Congress,  by  a  proper  action  in 
a  State  court.  The  fact  that  a  State  court  derives  its  existence 
and  functions  from  the  State  laws  is  no  reason  why  it  should 
not  afford  relief;  because  it  is  subject  also  to  the  laws  of  the 
United  States,  and  is  just  as  much  bound  to  recognize  these  as 
operative  within  the  State  as  it  is  to  recognize  the  State  laws. 
The  two  together  form  one  system  of  jurisprudence,  which 
constitutes  the  law  of  the  land  for  the  State;  and  the  courts  of 
the  two  jurisdictions  are  not  foreign  to  each  other,  nor  to  bo 
treated  by  each  other  as  such,  but  as  courts  of  the  same  country, 
having  jurisdiction  partly  different  and  partly  concurrent.'  *' 
(Second  Employers'  Liability  Cases,  223  U.  S.  1,  57,  citing 
Claflin  V.  Houseman,  93  id.  130,  136,  137.) 

The  order  appealed  from  should  be  affirmed. 

All  concurred. 

Order  affirmed. 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 
PARTMENT, 
June  1915. 

THE  PEOPLE  V.  IRVING  GORDON. 

(168  App.  Div.  479.) 
[<1.)  Peht  labceny — Hetention  bt  agent  of  moneys  collected — Claim 

OF  TITLE. 

Upon  the  prosecution  of  a  defendant  for  the  crime  of  petit  larceny  in 
that  he  retained,  with  criminal  intent,  moneys  received  as  agent  for 
property  sold  by  him,  it  appeared  that  tlie  defendant  had  been  em- 
ployed as  a  grocery  salesman;  that  he  was  to  receive  one-half  the 
profits  on  his  sales  and  to  bear  one-half  the  losses  arising  therefrom, 
and  that  when  he  secured  an  order  his  principal  shipped  the  goods  in 
its  name,  the  defendant  making  the  collections  and  submitting  state- 
ments thereof  twice  a  month. 

Held,  on  all  tlie  evidence,  tliat  the  conviction  should  be  affirmed. 

;<2.)  Same— Pf^al  law  §  1306. 

Although  the  funds  collected  by  the  defendant  came  lawfully  into  his 
possession,  their  retention  was  not  open,  and  he  did  not  seasonably 
notify  his  principal  thereof  and  assert  a  claim  of  right  to  them. 
Hence,  his  claim  of  title  is  not  a  defense  under  section  1306  of  the 
Penal  Law. 

^<3.)  8ame — Claim  of  pabtnebship — Agreement  to  share  profit  and 

LOSS. 

The  fact  that  the  defendant  was  to  share  the  profits  aud  losses  with 
his  principal  did  not  by  mere  operation  of  law  make  him  a  partner. 

Appeal  by  the  defendant,  Irving  Gordon,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  City  of  New  York,  bor- 
ough of  Brooklyn,  Part  II,  rendered  against  him  on  the  9th 
day  of  March,  1915,  convicting  him  of  the  crime  of  petit 
larceny. 
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Reuben  Brown  [Henry  J.  Wyatt  with  him  on  the  brief],  for 
the  appellant. 

Harry  G.  Anderson^  Assistant  District  Attorney  [James  C. 
Cropseyy  District  Attorney ^  with  him  on  the  brief],  for  the 
respondent. 

Caeb,  J. : 

The  defendant  has  been  convicted  of  the  crime  of  petit 
larceny,  and  sentenced  to  imprisonment  for  thirty  days.  From 
the  judgment  of  conviction,  this  appeal  was  taken.  He  was 
tried  before  the  Court  of  Special  Sessions  in  the  borough  of 
Brooklyn.  One  of  the  justices  dissented  from  the  judgment 
of  conviction.  The  Supreme  Court  at  Special  Term  granted  a 
certificate  of  reasonable  doubt. 

The  defendant  is  a  young  man,  just  beginning  life,  quite 
bright,  or,  as  the  dissenting  justice  of  the  Court  of  Special 
Sessions  said  when  announcing  his  vote,  "  He  is  a  pretty 
smooth  article.  He  had  better  watch  himself.  I  am  voting 
for  an  acquittal,  but  that  is  my  moral  view.*'  He  was  charged 
with  having  retained  with  criminal  intent  the  sum  of  $21.60 
which  he  had  received  as  the  agent  of  the  Howard  M.  Thomas 
Company.  The  defendant  sold  some  groceries  for  Thomas  to 
one  Sam  Singer  of  Brooklyn,  and  collected  the  purchase  price 
in  two  installments,  the  last  one  being  for  $21.60.  He  failed  to 
account  to  Thomas  for  this  collection,  and  his  failure  resulted" 
in  his  prosecution.  The  proofs  adduced  by  the  prosecution 
were  to  the  effect  that  the  defendant  Gordon  had  been  hired 
as  a  salesman  to  sell  coffees,  teas,  canned  goods,  etc.,  in 
Brooklyn  and  up  State.  He  was  to  pick  out  his  own  customers 
and  his  compensation  was  to  be  one-half  the  profits  of  his  own 
sales,  subject,  however,  to  the  burden  of  bearing  one-half  the 
losses  from  the  "  bad  debts  "  arising  from  the  failure  of  his 
own  customers  to  pay  for  the  goods.     When  he  got  an  order,. 
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he  turned  it  in  to  the  Thomas  people.  They  shipped  the  goods 
and  billed  them  in  the  name  of  the  Thomas  Company.  The 
defendant  made  collections  and  turned  in  the  moneys  collected, 
generally  by  checks  drawn  by  himself.  Sometimes  he  received 
checks  payable  to  order  of  the  Thomas  Company,  and  these 
he  indorsed  in  the  name  of  the  Thomas  Company  and  deposited 
to  his  own  account.  He  testified  that  Thomas  knew  of  this 
practice  and  approved  it.  Thomas  testified  that  he  discovered 
the  defendant's  practice,  without  any  information  as  to  it  from 
the  defendant,  and  immediately  forbade  its  continuance.  Settle- 
ments were  made  usually  between  Thomas  and  the  defendant 
on  the  fifteenth  and  thirtieth  of  each  month.  One  of  the  checks 
given  by  the  defendant  on  account  of  his  collections,  for  $248.81, 
was  returned  dishonored.  Thomas  had  a  bookkeeper,  Hayden, 
who  began  to  suspect  that  the  defendant  was  not  making  full 
returns  of  his  collections.  They  traced  the  customers  of  the 
defendant  who  were  not  credited,  and  they  found  a  number  who 
claimed  to  have  paid  the  amount  of  their  bills  to  the  defendant 
Gordon.  Hayden  made  a  written  list  of  the  customers  and  the 
amounts,  and  confronted  the  defendant  with  it,  who  took  the  list, 
copied  it  in  his  own  handwriting  and  returned  the  copy  to 
Hayden,  with  an  indorsement  "  I.  O.  U.  H.  M.  Thomas  Co. 
$889.62.  Irving  Gordon."  This  list  did  not  include  the  collec- 
tions from  Singer.  Hayden  pressed  the  defendant  for  a  settle- 
ment. He  promised  to  settle  and  asked  for  another  chance. 
Shortly  afterwards,  the  defendant  was  discharged  and  there- 
after the  Thomas  Company  learned  of  the  collection  from 
Singer,  which,  according  to  Singer's  testimony,  was  made  in 
cash  about  November  10,  1914.  After  the  defendant  was  dis- 
charged, he  sent  Hayden  a  further  list  of  collections  made  by 
him,  including  the  Singer  payments  amounting  to  $282.16,  but 
he  charged  against  this  amount  items  as  follows :  "  Com.  due 
for  Sept.  Oct.  Nov.  $190.  Traveling  expenses  $95,"  making 
a  total  of  $286,  and  setting  up  a  claim  as  follows :    "  Due  Gor- 
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don  2.94."  He  added  to  this  list  a  clause  as  follows :  "  Above 
list  of  collections  that  I  have  collected  and  have  deducted  my 
commission  and  traveling  expenses.     Irving  Gordon." 

The  Thomas  Company  put  its  case  into  the  hands  of  an  at- 
torney, Drucker.  He  testified  that  the  defendant  called  upon 
him  on  request,  and  a  mutual  discussion  took  place  as  to  the 
controversy  about  the  collections,  and  that  the  defendant  then 
claimed  that  Thomas  owed  him  nearly  as  much  as  the  amount 
which  he,  Gordon,  had  retained  for  his  share  of  the  profits 
which  he  had  left  "  in  the  business  "  at  the  request  of  Thomas, 
and  oflFered  to  settle  the  dispute  by  paying  Thomas  fifty  dol- 
lars, but  that  he,  Drucker,  declined  to  discuss  settlement  or 
adjustment  unless  Gordon  would  pay  over  the  full  amount  of 
his  collections.  This  conversation  is  denied  by  the  defendant. 
Running  through  the  defendant's  testimony  are  mingled  claims 
of  an  indebtedness  of  Thomas  to  him  which  justified  the  reten- 
tion of  the  moneys  by  him,  and  a  claim  that  he  believed  he 
was,  and  in  fact  and  law  was  actually,  a  partner  of  Thomas 
and  had  as  much  right  to  the  moneys  as  had  Thomas.  The 
case  perplexed  some  members  of  the  trial  court,  as  the  record 
discloses. 

I  think  this  case  does  not  fall  within  section  1806  of  the 
Penal  Law,  upon  which  the  certificate  of  reasonable  doubt  was 
granted.  The  funds  collected  came  lawfully  into  the  posses- 
sion of  the  defendant,  but  their  retention  was  not  open.  The 
defendant  did  not  notify  seasonably  the  Thomas  Company  of 
the  collections  and  assert  a  claim  of  right  to  them.  His  whole 
conduct  was  underhand  and  surreptitious,  and  he  gave  no 
information  until  his  previous  conduct  in  regard  to  the  collec- 
tions had  been  discovered  in  part  by  the  inquiry  of  the  Thomas 
Company  among  his  personal  customers.  The  claim  of  a  part- 
nership between  him  and  the  Thomas  Company  seems  to  be  an 
afterthought,  brought  into  use  for  a  defense  against  a  crim- 
inal prosecution.    As  to  the  finding  of  fact  by  the  trial  court 
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as  to  his  intent  in  the  retention  of  the  moneys,  I  do  not  recom- 
mend interference  by  this  court.  The  appellant  contends,  how- 
ever, that  the  circumstance  that  he  was  to  receive  half  the 
profits  on  his  sales  to  the  customers  of  his  procurement  and  to 
bear  half  the  losses  arising  from  the  failure  of  such  customers 
to  pay  for  the  goods  after  the  sale  and  delivery,  did  by  opera- 
tion of  law  make  him  a  partner  of  Thomas  as  to  the  specific 
transactions,  and  that,  therefore,  morals  apart,  there  could  be 
no  legal  larceny,  as  the  sums  of  money  collected  were  as  much 
his  in  law  as  they  were  of  Thomas.  While  the  general  rule  is 
unquestionably  that  an  agreement  to  share  profits  and  losses 
is  a  badge  of  partnership,  yet  it  is  not  a  conclusive  presump- 
tion, but  must  be  considered  in  the  light  of  all  the  surrounding 
circumstances.  Here  the  Thomas  Company  supplied  the  goods 
on  the  orders  turned  in  by  the  defendant.  He  was  to  receive 
one-half  the  profits  on  his  own  sales.  He  was  to  select  his  own 
customers,  and  he  practically  guaranteed  the  reliability  of  such 
customers  to  the  extent  of  one-half  the  amount  of  the  price  of 
the  goods  sold.  These  circumstances  did  not  by  mere  opera- 
tion of  law  make  him  a  partner  with  the  Thomas  Company  as 
to  these  specific  transactions.  I  am  convinced  that  he  never 
thought  he  was  a  partner  until  he  got  over-deep  in  his  retention 
of  collections. 

I  recommend  that  the  judgment  be  affirmed. 

Jenks,  p.  J.,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed. 
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GENERAL   SESSIONS— COUNTY   OF   NEW   YORK. 

June  1915. 

THE  PEOPLE  V.  DAVID  KEMPNER. 

(91  Miac.  173.) 

TkUAL — FaILXTBB  of  HAGISTBATE  to  inform  DEFEin>ANT  OF  RIGHT  TO  COM- 
MUNICATE WITH  FRIENDS— Code  Cbim.  Pro.,  i  768. 

Where  defendant  was  arrested  at  ten  minutes  after  ten  p.  M.,  was 
put  on  trial  immediately  upon  arraignment  the  same  evening,  and 
forthwith  found  guilty,  the  failure  of  the  magistrate  to  inform  him  of 
his  right  to  communicate  with  relatives  or  friends  as  provided  by 
section  81  of  the  Inferior  Criminal  Courts  Act  deprived  defendant, 
who  was  not  represented  by  counsel,  of  a  fair  trial,  and  the  judgment 
of  conviction  will  be  reversed  and  a  new  trial  ordered  pursuant  to 
section  768  of  the  Code  of  Criminal  Procedure. 

Appeal  from  a  judgment  of  conviction  in  a  Magistrate's 
Court. 

Greenbaum^  Wolff  &  Ernst,  for  appellant. 

Charles  R.  Perkins,  District  Attorney,  for  respondent. 

Wadhams,  J. : 

This  is  an  appeal  from  a  judgment  of  conviction  in  a  Magis- 
trate's Court. 

What  took  place  at  the  time  of  arraignment  and  also  upon 
the  imposition  of  the  sentence  is  set  forth  in  the  stenographer's 
minutes,  annexed  to  the  return.  This  record  discloses  that  the 
magistrate  failed  to  give  notice  to  the  defendant,  as  provided 
by  section  81  of  chapter  659  of  the  Laws  of  1910,  known  as  the 
Inferior  Criminal  Courts  Act.    The  trial  took  place  on  March 
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20,  1915.     Since  that  date  and  on  May  8,  1916,  section  81 
was  amended  by  the  addition  shown  in  italics,  as  follows : 

"  §  81.  Defendant's  right  to  communicate  with  friends. 
At  the  time  of  the  arraignment  of  a  defendant,  the  magistrate 
shall  inform  said  defendant  that  he  is  entitled  to  communicate 
with  his  relatives  or  friends,  by  letter  or  telephone  free  of 
charge.  The  chief  city  magistrate  shall  investigate  the  manner 
and  method  of  the  enforcement  by  the  department  of  correction 
of  the  provisions  of  section  one  hundred  and  twelve  of  this  act, 
and  in  the  event  that  any  of  the  duties  imposed  by  such  provi- 
sions are  not  properly  performed,  said  chief  city  magistrate 
shall  promptly  report  the  same  in  writing  to  the  mayor.  But 
the  failure  of  the  magistrate  to  give  the  warning  prescribed 
herein  shall  not  he  deemed  a  reason  to  reverse  a  judgment  of 
conviction  unless  such  failure  is  shown  to  have  deprived  the  de- , 
fendant  of  a  fair  trial.** 

This  amendment  has  made  no  change  in  the  law  but  is  merely 
declaratory  of  the  existing  law,  as  it  was  stated  in  People  v. 
Spritzer,  N.  Y.  L.  J.,  May  10,  1915,  in  which  the  section  in 
question  was  construed.  In  that  case  the  court  said :  ^^  The 
proper  procedure  is  to  give  the  notice  both  at  the  time  of  the 
arraignment  and  immediately  upon  conviction,  in  conformity 
with  section  81,  whether  or  not  the  defendant  is  represented  by 
counsel,  but  it  is  the  duty  of  the  court  to  determine  whether  the 
failure  to  observe  the  proper  procedure  has,  in  fact,  operated  to 
the  prejudice  of  the  defendant  or  is  merely  a  technical  error 
which  does  not  affect  the  defendant's  substantial  rights." 

The  judgment  in  the  Spritzer  case  was  affirmed  upon  the 
ground  that  the  substantial  rights  of  the  defendant  had  not 
been  prejudiced  by  the  failure  of  the  magistrate  to  observe  the 
requirements  of  section  81  of  the  Inferior  Criminal  Courts  Act. 
It  appeared  that  upon  the  making  of  the  complaint  no  testimony 
was  taken;  an  adjournment  was  had  for  three  days,  during 
which  time  the  defendant  had  opportunity  to  make  such  corn- 
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munication  with  friends  or  relatives  as  she  desired,  and  she  must 
have  availed  herself  of  this  opportunity,  inasmuch  as  she  was 
represented  at  the  trial  by  counsel,  who  had,  in  the  meantime, 
filed  a  notice  of  appearance  as  her  attorney. 

In  the  case  at  bar,  however,  the  defendant  was  not  represented 
by  counsel.  He  was  arrested  at  ten  minutes  past  ten  o'clock  in 
the  evening  and  was  tried  immediately  upon  arraignment  the 
same  evening  and  forthwith  found  guilty.  The  testimony  oc- 
cupies only  one  and  one-half  pages  and  consists  of  four  ques- 
tions asked  the  officer  and  four  questions  asked  the  defendant, 
three  of  which  were  his  name,  his  address  and  whether  he  had 
been  in  trouble  before,  to  which  he  answered  "  No."  The  dis- 
orderly conduct  charge  consisted  in  the  failure  of  the  defendant 
to  move,  when  told  to  do  so.  The  defendant,  who  had  come 
from  Princeton,  N.  J.,  was,  as  stated  by  the  officer,  standing 
at  Thirty-second  street  and  Broadway  in  a  crowd  on  the  side- 
walk at  a  street  meeting.  In  answer  to  a  question  as  to  what 
he  had  to  say  about  this  charge,  he  answered :  ^^  I  have  to  say 
that  I  did  not  want  to  move  up  against  a  certain  man  that  the 
officer  requested  me  to  and  told  the  officer  so."  Without  further 
inquiry  as  to  who  the  certain  man  was  or  the  reason  for  the 
defendant's  refusal  to  move  up  against  him  or  as  to  what  was 
said  to  the  officer,  the  court  found  the  defendant  guilty  of  dis- 
orderly conduct. 

As  was  stated  in  the  case  of  People  v.  Spritzer :  **  It  was 
clearly  the  intent  of  the  Legislature  that  notice  should  be  given 
to  afford  the  defendant  an  opportunity  to  communicate  with 
relatives  or  friends,  for  the  purpose  of  obtaining  counsel  or 
procuring  witnesses ;  in  other  words,  that  the  defendant  should 
be  given  a  fair  chance  to  contest  the  issue." 

Section.  81,  as  amended,  states  that  the  failure  of  the  magi- 
strate to  give  the  warning  prescribed  shall  not  be  deemed  a 
reason  to  reverse  the  judgment  of  conviction,  unless  such  failure 
is  shown  to  have  deprived  the  defendant  of  a  fair  trial.    In  my 
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opinion,  it  appears  in  this  case  that  the  failure  of  the  magis- 
trate to  give  the  warning  specified  by  section  81  of  the  Inferior 
Criminal  Courts  Act  did  deprive  the  defendant  of  a  fair  trial. 
Had  he  been  informed  by  the  magistrate  of  his  right  to  com- 
municate with  relatives  or  friends  by  letter  or  telephone  free  of 
charge,  an  opportunity  would. have  been  given  him  to  secure  the 
attendance  of  witnesses  and  the  presence  of  counsel,  for  the  pur- 
pose of  establishing  more  fully  his  explanation  and,  it  may  be, 
satisfying  the  magistrate  of  his  innocence. 

Judgment  is  reversed  and  a  new  trial  ordered,  in  this  court, 
pursuant  to  section  768  of  the  Code  of  Criminal  Procedure. 

Judgment  reversed  and  new  trial  ordered. 
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SUPREME  COXTRT— APPELLATE  TERM— FIRST  DE- 

PARTMENT, 

June  1915. 
THE  PEOPLE  V.  ELDON  BISBEE. 

(90  Misc.  60L) 

OaMB  law — ^T&ANSPOBTATION — CONSESVATION  LAW,  §  176,  ONLY  APPLIES  TO 
BIRDS,  ANIMALS   AND  TBANSPOBTATION  WITHIN   STATE  OF  NEW  YORK. 

Statutes  should  be  construed  so  as  to  render  them  practicable,  just 
and  reasonable,  and  when  penal  in  their  nature  should  not  be  ex- 
tended to  cases  not  clearly  within  their  provisions. 

Section  176  of  the  Conservation  Law  (Consolidated  Laws,  chap.  65, 
as  amended  by  chap.  508  of  the  Laws  of  1013)  only  applies  to  birds, 
animals  and  transportation  within  the  state  of  New  York;  section 
178  (4)  of  said  law  permits  birds  to  be  imported  and  brought  into  the 
state  under  certain  conditions,  but  contains  no  prohibition  and  pre- 
scribes no  penalty  for  importing  or  bringing  them  in  otherwise  than  In 
the  manner  prescribed  by  that  section.  Held,  that  said  statute  is 
penal  and  where  partridges  imported  into  this  state  without  a  shipping 
permit  or  importation  clause  issued  by  the  New  York  state  conserva- 
tion commission  arrived  in  this  state  during  the  season  when  it  was 
lawful  for  partridges  to  be  taken  in  this  state  and  there  used  by  per- 
sons lawfully  taking  the  same,  the  importer  is  not  subject  to  a  penalty 
under  section  182  of  the  statute  for  a  violation  of  section  178  (4) 
thereof. 

Appeal  from  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York,  borough  of  Manhattan,  first  district,  entered  in 
favor  of  defendant  in  an  action  brought  to  recover  penalties 
under  section  182  of  the  Conservation  Law  for  violation  of 
section  178,  subdivision  4  of  said  law,  in  importing  by  common 
carrier  from  the  state  of  Maine  into  the  state  of  New  York  ten 
partridges  without  a  shipping  permit  or  importation  license 
issued  by  the  New  York  state  conservation  commission. 
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Egburt  E.  Woodbury^  Attorney-General  {Robert  P.  Beyer ^ 
f)f  counsel) 9  for  appellant. 

Rushmore^  Bisbee  &  Stem  (Abraham  Freedman,  of  counsel), 
for  respondent. 

Whitakee,  J.  : 

The  conceded  facts  are  as  follows : 

"  This  is  an  action  brought  to  recover  $810,  penalties  pre- 
scribed by  section  182  of  the  Conservation  Law  for  the  alleged 
violation  of  section  178,  subdivision  4,  of  that  law.  The  act 
done  was  the  shipment  through  the  American  Express  Com- 
pany into  this  state  by  the  defendant  from  the  State  of  Maine 
on  the  7th  day  of  October,  1918,  of  ten  partridges  consigned 
to  himself  in  the  borough  of  Manhattan,  city  of  New  York. 
The  defendant  is  a  resident  of  said  city  and  borough  and  took 
the  partridges  in  the  State  of  Maine  during  the  open  season 
there  existing  therefor.  He  had,  before  taking  the  partridges, 
procured  a  license  from  the  proper  authorities  of  that  state 
which  authorized  him  to  do  so,  paying  therefor  the  sum  of  $26, 
and  complied  with  all  the  laws  of  the  State  of  Maine  in  that 
respect.  At  the  time  of  shipment  the  partridges  were  lawfully 
owned  by  and  were  lawfully  in  the  possession  of  the  defendant 
and  were  lawfully  shipped  by  him  out  of  the  State  of  Maine. 
They  were  contained  in  a  box  of  open  construction,  so  arranged 
as  to  expose  to  view  the  contents  thereof.  A  tag  from  the 
license  aforesaid  was  attached  to  the  box  upon  which  tax  was 
stated  the  number  of  the  license  and  the  fact  that  the  partridges 
contained  in  the  box  were  taken  in  Maine  by  the  defendant  who 
was  licensed  by  the  State  of  Maine  to  take  and  ship  them,  and 
that  they  were  shipped  by  him,  and  his  name  and  address  as  con- 
signee. No  shipping  permit  or  importation  license  issued  by 
the  authorities  of  the  State  of  New  York  accompanied  the 
partridges.    They  arrived  in  the  state  during  the  season  when  it 
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was  lawful  for  partridges  to  be  taken  in  this  state  and  there 
used  by  persons  lawfully  taking  the  same." 

The  statutes  sought  to  be  enforced  are  penal  and  must  of 
course  be  strictly  construed.  The  act  of  defendant  complained 
of  must  be  expressly  and  not  impliedly  prohibited.  Section  176 
provides,  so  far  as  material,  as  follows : 

"  No  person  shall  at  any  time  of  the  year,  pursue  *  *  ♦ 
birds,  ♦  ♦  ♦  transport,  or  have  the  same  in  possession  except 
as  permitted  by  this  article.    ♦    *    *  »> 

Section  178,  forbidding  the  transportation,  etc.,  applies  only 
to  common  carriers.  This  statute  could  have  no  application 
outside  the  state  of  New  York.  It  is  fair  to  presume,  therefore, 
that  it  means  transportation  within  the  state.  This  is  quite 
evident  when  we  read  section  176  in  connection  with  subdivision 
1  of  section  178.  Taking  these  two  provisions  together  it  be- 
comes plain  that  they  were  only  intended  to  apply  to  transpor- 
tation within  the  state.  It  cannot  be  presumed  that  the  legisla- 
ture attempted  to  regulate  the  taking,  etc.,  and  the  transporta- 
tion of  game  and  the  acts  of  common  carriers  outside  the  state 
of  New  York. 

Section  176  is  the  prohibitive  section,  and  unless  the  defend- 
ant is  clearly  shown  to  have  done  something  which  that  section 
expressly  and  not  impliedly  prohibits  the  judgment  must  be 
affirmed. 

Subdivision  4,  of  section  178,  provides  as  follows : 

^^  Importation  of  fish  and  game  not  lawfully  salable.  The 
taker  may,  between  the  16th  day  of  September  and  the  first 
day  of  January  following,  both  inclusive,  bring  into  this  state 
otherwise  than  by  common  carrier  or  parcel  post  wild  game  or 
fish  which  may  be  lawfully  brought  from  the  place  where  taken 
and  when  lawfully  taken  by  him  and  at  a  distance  not  less  than 
fifty  miles  from  the  border  of  this  state,  if  of  species  which  may 
not  be  lawfully  sold  in  this  state  at  any  time  provided  he  ac- 
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companies  the  same  and  shall  have  with  him  a  license  issued  by 
the  commission  permitting  such  importation. 

*'  The  taker  holding  such  importation  license  may  in  the 
same  case  import  into  this  state  by  common  carrier,  except  by 
parcel  post,  such  wild  game  or  fish,  provided  the  same  or  the 
package  containing  them  shall  have  affixed  thereto,  before  ship- 
ment, a  shipping  permit  issued,  attached  and  filled  in  as 
provided  in  subdivision  8  of  this  section. 

"The  taker  without  holding  such  importation  license,  but 
who  accompanies  the  same,  may  bring  into  this  state  otherwise 
than  by  common  carrier  or  parcel  post  during  the  open  season 
therefor  provided  herein  and  if  lawfully  brought  from  the  place 
where  taken  and  when  lawfully  taken  by  him  at  any  point  with- 
out the  state,  wild  game  or  fish  when  of  species  which  may  not 
be  lawfully  sold  within  this  state  at  any  time,  or  the  same 
may  be  shipped  by  him  by  conmion  carrier  except  by  parcel 
post,  but  in  that  case  the  requirement  of  subdivision  8  of  this 
section  as  to  shipping  permits  shall  apply. 

^^  Such  wild  game  or  fish  when  imported  into  this  state  as 
permitted  imder  this  subdivision  may  be  possessed  during  the 
said  periods.'' 

It  will  be  noticed  that  this  subdivision  refers  exclusively  to 
importation,  not  to  transportation.  And,  even  if  it  be  held 
that  the  prohibitive  clause  in  section  176  applies,  it  could  not 
apply  to  the  act  of  the  defendant  complained  of  because  he 
shipped  them  from  the  state  of  Maine.  The  misdemeanor,  if 
there  was  one,  was  committed  when  defendant  shipped  them  in 
Maine.  So  that,  as  matter  of  fact,  there  being  no  evidence  in 
this  case  that  the  defendant  received  them  in  the  state  of  New 
York  or  that  he  was  here  when  they  arrived,  he  did  not  import 
them  at  all.  He  may,  perhaps,  have  exported,  but  he  certainly 
did  not  import,  them;  but  even  assuming  that  the  defendant 
shipped  them  in  Maine,  and  came  with  them,  and  that  he  re- 
ceived them  in  New  York  personally,  and  that  such  shipment 
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and  receipt  of  the  birds  here  constitute  such  a  continuous  act 
as  to  constitute  an  importation  of  the  birds,  the  judgment 
must  stand.  Section  176  does  not  relate  to  importation  but  to 
transportation.  Importation  is  not  expressly  prohibited  by 
that  section.  There  is  no  question  but  that  the  person  who 
drew  the  act  intended  prohibiting  the  importation  without  com- 
pliance with  subdivision  4,  but  that  he  has  not  done  so  is,  I 
think,  clear.  My  conclusion  is  that  section  176  only  applies 
to  birds,  animals,  and  transportation  w*ithin  the  state  of  New 
York;  that  section  178  permits  birds  to  be  imported  and 
brought  into  the  state  under  certain  conditions,  but  contains 
no  prohibition  and  prescribes  no  penalty  for  importing  or 
bringing  them  in  otherwise  than  in  the  manner  prescribed  by 
that  section.  Penal  statutes  should  not  be  extended  to  cases 
not  clearly  within  their  provisions.  Statutes  should  receive 
such  construction  as  to  render  them  practicable,  just  and  rea- 
sonable. See  Rosenplacnter  v.  Roessle,  54  N.  Y.  262.  They 
should  be  so  construed  as  to  avoid  absurdity  and  manifest  in- 
justice. People  V.  Jaehne,  103  N.  Y.  182;  4  N.  Y.  Crim.  478. 
Under  the  statement  of  agreed  facts,  it  would  certainly  be 
unjust  and  unreasonable  to  compel  the  defendant  to  pay  the 
fines  sued  for.  It  is  most  important  and  beneficial  to  the  people 
that  the  game  in  the  state  should  be  protected  and  preserved. 
Such  actions  as  the  present  one,  however,  do  not  tend  to 
promote  such  protection  and  preservation,  but  tend  to  prej- 
udice the  people  against  all  game  laws  and  their  enforcement. 

Lehman,  J,  concurs  on  the  ground  that  the  acts  of  the  re- 
spondent were  legal  in  Maine,  and  the  provisions  of  the  Con- 
servation Law  do  not  attach  to  a  shipment  of  foreign  game 
until  its  arrival  at  the  point  of  destination  and  delivery  there 
to  the  consignee. 

Judgment  affirmed,  with  costs. 
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COUNTY  COURT— COLUMBIA  COUNTY, 
June  1915. 

THE  PEOPLE  V.  PHILIP  H.  ROBERTS. 

(01  Misc.  229.) 

Grand  JUBT^JuRisoicnoN  of—Indictment  fob  assault  in  thibd  deobeb. 
A  grand  jury,  in  tlie  first  instance,  is  without  jurisdiction  to  indict 
a  defendant  for  tlie  crime  of  assault  in  the  third  degree. 

Motion  to  dismiss  indictment  on  the  ground  that  the  grand 
jury  finding  the  indictment  had  no  jurisdiction  of  the  offense 
charged. 

Duntz  &  Herzberg,  for  motion. 

John  C.  Tracy ^  District  Attorney y  opposed* 

McNamee,  J. : 

The  defendant  was  indicted  at  the  February,  1915,  term  of 
the  Supreme  Court  for  the  crime  of  assault  in  the  third  degree. 
The  charge  upon  which  the  indictment  was  found  was  not  pre- 
sented to  a  Court  of  Special  Sessions,  and  was  lodged  in  the 
first  instance  with  the  grand  jury  which  found  the  indictment. 
The  certificate  referred  to  in  section  57  of  the  Criminal  Code 
was  not  filed,  and  could  not  be  filed,  because  there  was  no  pro- 
ceeding instituted  in  a  Court  of  Special  Sessions. 

The  power  of  the  Supreme  Court  and  of  the  County  Court 
to  inquire  by  the  intervention  of  a  grand  jury  into  crimes  com- 
mitted or  triable  in  the  county  is  contained  in  sections  22  and 
and  89  of  the  Criminal  Code ;  and  those  sections  exclude  from 
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such  inquiry  by  those  courts,  in  the  first  instance,  the  minor 
offenses  of  which  Courts  of  Special  Sessions  have  exclusive 
jurisdiction  to  hear  and  determine.  No  case  has  come  to  the 
attention  of  the  court  which  is  authority  for  a  grand  jury,  in 
the  first  instance,  finding  an  indictment  for  assault  in  the  third 
degree,  or  other  offenses  which  Courts  of  Special  Sessions  have 
exclusive  jurisdiction  to  hear  and  determine.  An  examination 
of  sections  56  and  57  and  sections  22  and  39  of  the  Criminal 
Code  leads  to  the  conclusion  that  a  grand  jury  has  no  such 
power  in  the  first  instance  and  in  the  absence  of  the  certificate 
referred  to  in  section  57.  While  section  262  of  the  Criminal 
Code  gives  to  grand  juries  the  power  to  inquire  into  all  crimes 
committed  or  triable  in  the  county,  and  to  present  them  to  the 
court,  there  is  no  statute  which  authorizes  a  grand  jury  in 
express  terms  to  indict  for  the  class  of  crimes  enumerated  in 
section  56  of  the  Criminal  Code.  The  views  here  expressed 
seem  to  be  in  close  accord  with  those  taken  by  the  Court  of 
Appeals  and  the  Appellate  Division  of  the  Third  Department, 
and  at  Trial  Term.  People  v.  Knapp,  156  N.  Y.  802 ;  People 
V.  Vort,  184  App.  Div.  790 ;  People  v.  Gardner,  78  Misc.  Rep. 
514.  It  follows,  therefore,  that  the  grand  jury  sitting  in  con- 
nection with  the  Supreme  Court  which  found  the  indictment 
against  the  defendant  for  the  crime  of  assault  in  the  third  de- 
gree was  without  jurisdiction  to  do  so.  The  indictment  should 
be  dismissed  and  the  sureties  on  the  bail  bond  of  the  defendant 
released. 

Motion  granted* 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 

PARTMENT, 
June  17,  1915. 


THE  PEOPLE  ex  rel.  JAMES  W.  OSBORNE  v.  BOARD 
OF  SUPERVISORS  OF  COUNTY  OF  WESTCHES- 
TER. 

(168  App.  Div.  766.) 

(1.)  AtTORXEY  GENE3AL — APPOINTMENT  OF  SPECIAX  DEPUTY  ON  REQUEST  OF 
GOVERNOR  TO  CONDUCT  CRIMINAL  PROCEEDINGS — VVhEN  COMPENSATION 
NOT  A  COUNTY  CHARGE. 

An  attorney  appointed  upon  the  oral  direction  of  the  Governor,  of 
which  there  is  no  official  record,  as  a  Special  Deputy  Attorney-General 
authorized  to  pursue  a  definite  line  of  investigation  of  charges  relating 
to  the  conduct  of  a  State  prison,  and  to  prosecute  persons  involved  in 
the  charges,  but  wliose  compensation  has  not  been  fixed  by  tlie  Attor- 
ney-General, is  not  entitled  under  subdivision  2  of  section  62  of  the 
Executive  Law,  as  amended  by  chapter  14  of  the  Laws  of  1911,  to  com- 
pel the  board  of  supervisors  of  the  local  county  to  pay  him  in  ac- 
cordance with  the  evidence  submitted. 

It  seems,  that  the  appointment  was  made  under  section  65  of  the 
Executive  Law. 

(2.)  Same— Form  of  request  by  governor  for  appointment. 

The  Governor  should  make  his  demand  under  subdivision  2  of  sec- 
tion 62  of  the  Executive  Law  in  an  official  form,  defining  the  powers 
to  be  conferred  upon  the  Deputy  Attorney-General  and  correspondingly 
withdrawn  from  the  local  district  attorney,  but  a  special  provision 
superseding  the  district  attorney  is  not  necessary. 

(3.)   Same. 

The  appointment  of  a  Special  Deputy  Attorney-General  upon  the  re- 
quest of  the  Governor  need  not  be  filed  with  the  Secretary  of  State, 
under  section  9  of  the  Public  Officers  Law. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  21st  day  of  October,  1914,  directed  to  the  board  of  super- 
visors  of  the  county  of  Westchester,  commanding  them  to  cer- 
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tify  and  return  to  the  office  of  the  clerk  of  the  county  of  West- 
chester all  and  singular  their  proceedings  had  in  respect  to  the 
disallowance  of  and  the  refusal  to  audit  the  claim  of  the  relator. 

James  W.  Osborne  [GHhert  D.  Lamb  with  him  on  the  brief]  ^ 
for  the  relator. 

Charles  A.  Van  Auken^  for  the  respondent. 

Thomas,  J. : 

The  present  question  is  whether  the  relator  had  the  status 
intended  by  subdivision  2  of  section  62  of  Executive  Law,  as 
amended  by  chapter  14  of  the  Laws  of  1911.  Certain  facts  are 
conditions  precedent  to  the  capacity  he  asserts:  (1)  The  re- 
lator must  have  been  a  deputy  of  the  Attorney-General;  (2) 
the  Governor  must  have  required  attendance  by  the  Attorney- 
General  or  one  of  his  deputies  before  the  grand  jury  for  the 
purpose  of  managing  and  conducting  a  proceeding  specified  in 
the  requirement  of  the  Governor.  In  case  the  status  be  estab- 
lished, the  "  expenses  incurred  by  the  Attorney-General,  includ- 
ing the  salary  or  other  compensation  of  all  deputies  employed,'* 
becomes  a  county  charge.  The  relator  was  in  the  appointment 
described  as  a  Special  Deputy  Attorney-General,  authorized 
to  pursue  a  defined  line  of  investigation  of  charges  relating  to 
the  conduct  of  a  State  prison,  and  to  prosecute  persons  in- 
volved in  the  charges.  The  Attorney-General  may  appoint  two 
deputies  at  salaries  fixed,  and  ^^  such  other  deputies  as  he  may 
deem  necessary  and  fix  their  compensation."  It  does  not  im- 
pair the  validity  of  the  appointment  that  the  officer  is  termed 
a  "  special  deputy  attorney-general."  That  means  merely  that 
he  is  a  deputy  specialized  for  the  purpose  named.  But  the 
Attorney-General  must  fix  his  compensation.  It  is  such  com- 
pensation, together  with  the  expenses,  that  is  a  charge  upon 
the  county,  provided  he  be  directed  to  act  pursuant  to  section 
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62,  as  amended  by  the  act  of  1911,  chapter  14.  But  the  relator 
demands  that  the  board  of  silpervisors  pay  a  compensation  not 
fixed  by  the  Attorney-General,  as  the  statute  requires,  but 
fixed  by  the  supervisors  in  accordance  with  evidence  submitted 
to  it,  whereupon  its  action  would  be  subject  to  the  considera- 
tion of  the  court  in  case  a  review  were  had.  In  such  case  the 
appointee  would  recover  his  compensation  by  proving  the  value 
of  his  services  and  not  pursuant  to  the  statutory  power  of  the 
Attorney-General  to  fix  them.  This  substitutes  a  method  of 
ascertaining  the  compensation  by  one  method  while  the  statute 
states  other  exclusive  means  of  doing  it.  In  my  judgment,  that 
cannot  be  done.  The  statute  did  not  intend  that  public  officers 
should  be  compensated  upon  the  basis  of  a  quantum  meruit j  as 
courts  might  determine  the  same.  While  I  conclude  that  the 
relator  could  be  and  was  duly  appointed  a  Deputy  Attorney- 
Gkneral  for  the  limited  purpose  mentioned,  yet  his  compensa- 
tion has  not  been  fixed  by  the  Attorney-General,  and  the  board 
could  not  act  in  the  absence  of  it.  It  was  not  necessary  to  file 
the  appointment  with  the  Secretary  of  State  under  the  Public 
Officers  Law  (Consol.  Laws,  chap.  51,  §  9).  The  purpose  of 
the  section  is  to  furnish  a  record  of  the  designation  by  the 
principal  officer  of  the  order  in  which  his  deputies  shall  act  in 
case  of  his  absence,  inability,  or  in  case  of  a  vacancy  in  the 
office.  It  has  no  wider  or  other  application.  Neither  is  a 
special  provision  superseding  the  district  attorney  needed.  If 
the  Governor  duly  make  the  requirement,  the  Attorney-General 
or  his  deputy  attending  pursuant  to  it  and  within  its  limits 
supersedes  the  district  attorney,  save  so  far  as  the  substituting 
officer  directs  the  conduct  of  the  district  attorney.  The  At- 
torney-General within  the  compass  of  the  requirement  exercises 
the  functions  of  the  district  attorney,  but  the  latter  may  be 
required  to  act  in  conjunction  with,  and  in  subjection  to,  the 
State  officer.  But  that  indicates  how  important  it  is  that  there 
be  a  formal  requirement  by  the  Governor.    His  requisition  (1) 
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is  the  authority  of  the  Attorney-Grcneral  to  attend  the  term  of 
court  or  to  appear  before  the  grand  jury;  (2)  it  defines  the 
scope  of  his  action;  (3)  it  curtails  by  its  terms  the  functions 
of  the  district  attorney  and  takes  away  from  him  pro  tanto 
duties  and  powers  granted  and  imposed  by  law;  (4*)  it  apprises 
courts,  grand  jurors  and  all  concerned  of  the  substitution  of 
one  public  officer  for  another.  In  the  present  case  there  was 
no  requisition.  There  is  evidence  by  affidavits  not  before  the 
supervisors  but  made  a  part  of  the  petition  that  the  Governor 
requested  the  Attorney-General  to  appoint  deponent  a  Deputy 
Attorney-General  and  in  connection  therewith  directed  the  At- 
torney-General, upon  deponent's  appointment,  to  attend  by  the 
deputy  before  a  grand  jury  of  the  county  of  Westchester  to 
manage  and  conduct  a  criminal  proceeding  relating  to  the 
charges  made  as  to  Sing  Sing  prison,  as  more  fully  described 
by  the  affidavit.  Therein  is  the  requirement,  contained  merely 
in  a  conversation,  of  which  there  is  no  official  record.  Upon 
that  parol  direction  rests  such  authority  as  the  Attorney-Gen- 
eral had  to  send  the  relator  to  the  duty,  and  upon  it,  if  it  is 
effective,  the  district  attorney  was  suspended  from  his  func- 
tions, and  to  it  alone  must  all  the  official  bodies  of  the  State 
have  looked  to  discover  the  official  status  of  the  relator  and 
what  authority  remained  in  the  district  attorney.  When  the 
relator  laid  his  claim  before  the  supervisors,  they  found  no 
evidences  of  the  right  of  the  Attorney-General  or  his  deputy 
to  appear.  If  such  authority  could  be  presumed,  the  presump- 
tion is  overcome  by  the  evidence  of  the  facts  later  furnished  by 
the  relator.  I  cannot  read  subdivision  2  of  chapter  14  of  the 
Laws  of  1911,  without  concluding  that  the  Governor  was  to 
manifest  his  command  in  an  official  form,  defining  the  powers 
conferred  upon  the  Attorney-Gkneral  and  correspondingly 
withdrawn  from  the  district  attorney.  The  appointment  of 
the  relator  was  ineffective  in  that  regard,  as  the  function  re- 
sided alone  with  the  Executive.     It  seems  clear  that  the  At- 
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torney-General  employed  the  relator  as  a  competent  attorney 
to  represent  him  in  the  particular  matter,  but  while  seeking  to 
authorize  him,  as  he  might  well  do,  and  as  I  think  he  did  do, 
under  section  65  of  the  Executive  Law,  he  erred  in  attempting 
to  bring  the  matter  within  section  62,  amended  as  stated.  But 
the  fact  remains  that  the  Attorney-General  employed  the  re- 
lator for  the  office,  and  was  enabled  to  do  so. 

The  determination  of  the  board  of  supervisors  of  Westchester 
county  should  be  confirmed  and  the  writ  dismissed,  with  fifty 
dollars  costs  and  disbursements. 

Jenks,  p.  J.,  Stapleton  and  Rich,  JJ.,  concurred. 

The  parties  hereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Determination  confirmed  and  writ  dismissed,  with 
fifty  dollars  costs  and  disbursements. 
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COURT  OF  GENERAL  SESSIONS— N.  Y.  COUNTY, 


June  1915. 
THE  PEOPLE  V.  NICHOLAS  ARNSTEIN. 

(91  Misc.  177.) 

CEBTmCATE  OF  BEASONABLE  DOUBT. 

Where  three  of  the  four  judges  of  the  Court  of  Appeals  who  voted 
to  sustain  a  judgment  allowing  a  demurrer  to  an  indictment  for  grand 
larceny  in  the  first  degree  have  held  that  the  indictment  could  not 
be  sustained  on  the  assumption  that  the  acts  committed  by  defendant 
constitute  a  felony  under  the  laws  of  this  state,  and  only  a  misde- 
meanor under  the  laws  of  the  state  of  Connecticut,  and  the  proof  on 
the  trial  establishes  that  under  the  laws  of  the  state  of  Connecticut 
there  is  no  crime  denominated  as  a  felony  but  that  all  crimes  are  de- 
nominated as  high  crimes  and  misdemeanors,  and  the  court  has  a  rea- 
sonable doubt  as  to  whether  the  acts  charged  against  defendant  con- 
stituted the  crime  of  false  pretenses  under  the  laws  of  the  state  of 
Connecticut,  which  correspond  to  the  crime  of  larceny  by  false  pre- 
tenses under  the  laws  of  the  state  of  New  York,  defendant's  motion  for 
a  certificate  of  reasonable  doubt  will  be  granted. 

IVIoTiON  for  a  certificate  of  reasonable  doubt. 

Joseph  Du  Viviery  Deputy  Assistant  District  Attorney ^  for 
people. 

O'Gormany  Battle  &  Vandiver  (Almutk  C.  Vandiver  and  John 
M.  Quinny  of  counsel),  for  defendants. 

ROSALSKY,  J.  : 

On  the  19th  day  of  January,  1912,  the  grand  jury  filed  an  in- 
dictment charging  the  defendant  Arnstein  and  others  with  the 
crime  of  grand  larceny  in  the  first  degree.  The  defendant  filed 
a  demurrer  to  the  first  count  of  the  indictment,  which  was  sus- 
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tained  by  Judge  Grain,  but  leave  was  granted  to  the  district 
attorney  to  resubmit  the  charge  to  another  grand  jury.  The 
people  appealed  to  the  Appellate  Division,  which  reversed  the 
judgment  of  the  Court  of  Greneral  Sessions  sustaining  the  de- 
murrer, and  the  defendant  thereupon  appealed  to  the  Court  of 
Appeals,  which  reversed  the  order  of  the  Appellate  Division 
and  sustained  the  judgment  and  order  of  the  Court  of  General 
Sessions. 

The  first  count  of  this  indictment  charged  the  defendant 
Amstein  and  others  with  the  crime  of  grand  larceny  in  the  first 
degree,  in  that  the  defendant  Arnstein  and  the  other  defendants 
on  the  18th  day  of  August,  1911,  in  the  county  of  New  York, 
entered  into  a  conspiracy  for  the  purpose  of  fraudulently  deal- 
ing in  copper  stock  of  the  Chelan  Consolidated  Copper  Com- 
pany and  of  obtaining  by  false  pretenses  the  property  of  the 
persons  to  whom  they  should  sell  such  stock,  and  that  one  of 
«uch  persons  was  William  F.  Shinks  of  Springfield,  Mass. ;  that 
in  pursuance  of  the  conspiracy  the  defendant  Amstein  and  the 
other  defendants  went  to  the  city  of  Springfield,  in  the  state  of 
Massachusetts,  with  intent  to  cheat  and  defraud  Shinks  out  of 
the  sum  of  $15,000;  that  the  defendant  Arnstein  and  the  other 
defendants  in  Springfield,  Mass.,  made  to  Shinks  the  false  rep- 
resentations alleged  in  the  indictment,  with  knowledge  of  their 
falsity ;  that  in  further  pursuance  of  the  conspiracy  the  defend- 
ant Arnstein  and  the  other  defendants  sent  from  the  county  of 
New  York  telegrams  and  letters  to  Shinks  containing  certain 
false  representations,  with  knowledge  of  their  falsity,  as  al- 
leged in  the  indictment,  and  that  at  the  city  of  Bridgeport,  in 
the  state  of  Connecticut,  the  defendant  Arenstein  and  the  other 
defendants  obtained  from  Shinks,  who  relied  on  the  false  repre- 
sentations, the  sum  of  $15,000,  which  the  defendant  Arnstein 
and  the  other  defendants  appropriated  to  their  own  use. 

Three  of  the  four  judges  of  the  Court  of  Appeals  who  voted 
to  sustain  the  judgment  allowing  the  demurrer  held  that  the 
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first  count  of  the  indictment  was  faulty  because  it  failed  to  al- 
lege that  the  acts  charged  against  the  defendant  Amstein  and 
the  other  defendants  constituted  a  crime  under  the  laws  of  the 
state  of  New  York  and  also  constituted  a  crime  of  a  corre- 
sponding nature  under  the  laws  of  the  states  of  Massachusetts 
and  Connecticut.    People  v.  Amstein,  211  N.  Y.  585. 

In  order  to  conform  to  this  decision  the  district  attorney 
presented  the  charge  against  the  defendant  Arnstein  and  the 
other  defendants  to  the  grand  jury  which  originally  indicted 
them,  and  which  filed  a  new  indictment  against  the  defendant 
Arnstein  and  the  other  defendants  on  the  4th  day  of  December, 
1914.  This  indictment  alleged  that  the  acts  charged  against 
the  defendant  Arnstein  and  the  other  defendants  constituted, 
under  the  laws  of  the  states  of  Massachusetts  and  Connecticut, 
the  crime  of  false  pretenses,  and  under  the  laws  of  the  state  of 
New  York  the  crime  of  larceny  by  means  of  false  pretenses. 
This  indictment  was  thereafter  transferred  to  the  Supreme 
Court  and  a  demurrer  was  filed  by  the  defendant  Arnstein  to 
the  first  count  thereof.  Mr.  Justice  Davis  disallowed  the  de- 
murrer. 

The  indictment  was  thereafter  transferred  by  the  Supreme 
Court  to  the  Court  of  Greneral  Sessions,  in  which  court  the  de- 
fendant was  duly  brought  to  trial,  and  he  interposed  in  addi- 
tion to  the  plea  of  not  guilty  a  plea  of  former  jeopardy,  based 
upon  the  ground  that  Judge  Crain  did  not  issue  an  order  grant- 
ing leave  to  the  district  attorney  to  resubmit  the  charge  against 
the  defendant  to  the  grand  jury. 

The  jury  found  the  defendant  guilty  of  the  crime  of  grand 
larceny  in  the  first  degree,  and  on  his  plea  of  former  jeopardy 
the  jury  found  a  verdict  for  the  people. 

The  defendant  now  moves  for  a  certificate  of  reasonable 
doubt  upon  thirty  grounds,  of  which  the  only  one  meriting 
serious  consideration  is  the  sixth,  to  wit: 

"  6.  That  the  crime  of  false  pretenses  in  the  State  of  Con- 
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necticut  is  not  a  crime  corresponding  in  nature,  character,  de- 
gree, forfeiture  or  punishment,  with  the  crime  of  Grand  Larceny 
in  the  First  Degree  in  the  State  of  New  York  set  out  in  the  in- 
dictment." 

Upon  the  trial  of  the  defendant  the  statutes  of  the  state  of 
Connecticut  were  proved  and  admitted  in  evidence  in  order  to 
determine  whether  the  crime  of  false  pretenses  under  those 
statutes  corresponds  to  the  crime  of  grand  larceny  by  false 
pretenses  under  the  laws  of  the  state  of  New  York.  These 
statutes  are  as  follows: 

Section  1415 :  **  Every  person  who  shall,  by  any  false  token^ 
pretense  or  device,  obtain  from  another  any  valuable  thing,  or 
any  leasehold  interest,  or  the  performance  of  any  valuable  ser- 
vice, with  intent  to  defraud  him  or  any  other  person;  or  who 
shall  obtain  from  another  person  any  valuable  thing,  or  the 
performance  of  any  valuable  service,  by  means  of  delivering  a 
check,  order,  or  draft  on  a  third  party,  purporting  to  be  an 
order  for  the  payment  of  money,  when  such  person  knows  that 
the  maker  is  not  entitled  to  draw  on  the  drawee  for  the  sum 
specified,  shall  be  fined  not  more  than  five  hundred  dollars,  or 
imprisoned  not  more  than  three  years,  or  both. 

"  Punishment  by  imprisonment,  when  not  otherwise  provided, 
shall  be  in  the  jail  of  the  county  in  which  the  offense  is  com- 
mitted, or  in  the  state  prison ;  but  sentences  of  confinement  in 
the  state  prison  shall  be  for  the  period  of  at  least  one  year,  ex- 
cept for  violations  of  the  law  concerning  tramps;  and  when- 
ever the  punishment  provided  in  any  statute  may  be  confine- 
ment in  the  state  prison  for  a  period  less  than  one  year,  the 
court  pronouncing  judgment  may  sentence  the  accused  to  im- 
prisonment in  the  jail  for  not  more  than  one  year  nor  less  than 
forty  days. 

"  No  person  shall  be  prosecuted  for  treason  against  this 
state,  or  for  any  crime  or  misdemeanor,  of  which  the  punish- 
ment is  or  may  be  imprisonment  in  the  state  prison,  except 
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within  five  years  next  after  the  offense  shall  have  been  com- 
mitted; nor  shall  any  person  be  prosecuted  for  the  violation 
of  any  penal  law,  or  for  other  crime  or  misdemeanor,  except 
crimes  punishable  by  death  or  imprisonment  in  the  state  prison, 
but  within  one  year  next  after  the  offense  shall  have  been  com- 
mitted; but  if  the  person,  against  whom  an  indictment,  infor- 
mation, or  complaint  for  any  of  said  offenses  shall  be  brought, 
shall  have  fled  from,  and  have  resided  out  of  this  state,  during 
the  period  so  limited,  it  may  be  brought  against  him  at  any 
time,  within  such  period,  during  which  he  shall  reside  in  this 
state,  after  the  commission  of  the  offense;  and  when  any  suit, 
indictment,  information,  or  complaint  for  any  crime,  may  be 
brought  within  any  other  time  than  is  limited  by  this  section,  it 
shall  be  brougkt  within  such  time." 

Section  1416:  **  When  any  complaint  shall  be  brought  be- 
fore any  city  or  police  court,  for  the  commission  of  any  offense 
prohibited  in  section  1413,  in  which  the  value  of  the  goods 
taken,  purloined,  secreted  or  appropriated,  shall  not  exceed 
twenty-five  dollars,  or  for  the  commission  of  any  offense  pro- 
hibited in  section  1415,  such  court  may  try  the  case,  and,  if  in 
its  opinion  no  greater  punishment  ought  to  be  imposed,  may 
render  judgment  therein  for  a  fine  of  not  more  than  fifty  dol- 
lars, or  imprisonment  in  the  county  jail  for  not  more  than  six 
months,  or  both,  subject  to  the  right  of  the  accused  to  appeal 
as  provided  by  law  in  other  cases ;  but  if,  in  the  opinion  of  the 
court,  a  greater  punishment  should  be  inflicted,  the  accused 
shall  be  bound  over  to  the  next  Superior  Court  having  criminal 
jurisdiction  to  be  held  in  the  county  in  which  the  offense  was 
committed,  there  to  answer  such  complaint." 

In  People  v.  Arnstein,  211  N.  Y.  585,  588,  Cuddeback,  J., 
said :  '"  The  crime  charged  against  the  defendants  in  the  in- 
dictment under  consideration  is  grand  larceny,  a  felony,  and  in 
my  opinion  it  cannot  be  sustained  on  the  assumption  that  the 
acts  committed  in  Massachusetts  and  Connecticut  constituted 
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only  a  misdemeanor.  It  was  necessary  to  show  that  grand 
larceny  or  some  crime  which  corresponds  to  that  offense,  by 
whatever  name  known  in  the  foreign  jurisdiction,  had  been  com- 
mitted by  the  defendants  to  bring  the  case  within  the  provisions 
of  section  1980,  subdivision  1." 

In  order  to  determine  whether  under  the  laws  of  the  state  of 
Connecticut  the  crime  of  false  pretenses  was  a  misdemeanor  or 
a  felony,  the  decisions  of  the  Connecticut  courts  hereinafter 
mentioned  were  admitted  in  evidence. 

In  State  v,  Knapp,  6  Conn.  417,  the  court  said :  "  It  is, 
therefore,  my  duty  to  say  that  the  Superior  Court  has  juris- 
diction of  high  crimes  and  misdemeanors  at  common  law,  and 
the  only  question  for  me  now  to  decide  is,  do  the  facts  alleged 
in  the  information  constitue  such  an  offense. 

^^  ^  High  crimes  and  misdemeanors,'  says  Russell,  ^  are  such 
immoral  and  unlawful  acts,  as  are  nearly  allied  and  equal  in 
guilt  to  felony,  yet  owing  to  some  technical  circumstances,  do 
not  fall  within  the  definition  of  felony.* 

**  *  The  idea  of  felony,'  says  Sir  William  Blackstone,  *  is  so 
generally  connected  with  that  of  capital  punishment,  that  we 
find  it  hard  to  separate  them,  and  to  this  usage,  the  interpreta- 
tion of  the  law  does  now  conform.'  " 

In  Elmara  v.  Carner,  86  Conn.  487,  the  court  said :  ^^  By  it 
misdemeanors  were  divided  into  two  grades:  Those  whose 
criminality  was  nearly  akin  to  felony,  that  is,  the  more  serious 
misdemeanors,  and  those  of  an  inferior  kind,  called  petit  or 
simple  misdemeanors.  High  crimes  and  misdemeanors  are  the 
more  serious  or  aggravated  misdemeanors;  those  which  are 
nearly  allied  and  equal  in  guilt  to  felony,  but  do  not  fall  within 
its  definition." 

In  Ross  V.  Crof utt,  84  Conn.  874,  the  court  said :  "  A  high 
crime  is  one  nearly  allied  to  and  equal  in  guilt  to  felony,  but 
technically  does  not  fall  within  its  definition." 

Mr.  Mackett,  a  member  of  the  Connecticut  bar,  was  called 
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by  the  defense,  who  testified  that  false  pretenses  is  a  high 
crime  and  misdemeanor,  and  that  it  is  equivalent  in  its  nature 
to  the  crime  of  larceny  by  false  pretenses  under  the  laws  of  the 
state  of  New  York,  but  is  not  a  felony  under  the  laws  of  the 
state  of  Connecticut,  for  the  reason  that  under  its  laws  no 
crime  is  denominated  a  felony,  and  that  the  crimes  of  murder, 
robbery,  rape  and  burglary  are  denominated  there  as  high 
crimes  and  misdemeanors.  He  also  testified  that  the  crime  of 
false  pretenses  may  be  either  a  high  crime  and  misdemeanor  or 
a  simple  misdemeanor,  dependable  upon  the  action  of  the  mag- 
istrate who,  in  the  first  instance,  examines  the  charge  of  false 
pretenses  against  a  defendant. 

He  further  testified  that  if  the  magistrate  is  of  the  opinion 
that  any  offense  prohibited  in  section  1415,  which  includes  the 
crime  of  false  pretenses,  should  be  disposed  of  summarily  before 
him  and  no  greater  punishment  than  six  months  in  the  county 
jail,  or  a  fine  not  exceeding  fifty  dollars,  or  both  fine  and  im- 
prisonment, should  be  imposed,  then  the  magistrate  has  juris- 
diction of  the  crime,  and  in  that  case  the  crime  of  false  pre- 
tenses would  be  regarded  as  a  simple  misdemeanor,  but  if  in  the 
opinion  of  the  magistrate  a  greater  punishment  should  be  in- 
flicted for  the  crime  of  false  pretenses,  the  accused  shall  be  held 
by  the  magistrate  for  the  Superior  Court,  which  court  has 
the  power  to  sentence  a  prisoner  for  the  crime  of  false  pretenses 
to  state  prison  for  a  term  of  three  years,  or  to  impose  a  fine  of 
$500,  or  to  impose  both  a  sentence  of  three  years  and  a  fine  of 
$500,  and,  if  the  Superior  Court  imposed  a  state  prison 
sentence,  then  the  crime  would  be  regarded  as  a  high  crime  and 
misdemeanor. 

In  view  of  the  fact  that  three  judges  of  the  Court  of  Ap- 
peals have  held  that  an  indictment  cannot  be  sustained  on  the 
assumption  that  the  acts  committed  by  the  defendant  con- 
stituted a  felony  under  the  laws  of  the  state  of  New  York  and 
only  a  misdemeanor  under  the  laws  of  the  state  of  Connecticut, 
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and  in  view  of  the  further  fact  that  the  proof  on  the  trial  of 
the  defendant  before  me  established  that  under  the  laws  of  the 
state  of  Connecticut  there  is  no  crime  denominated  as  a  felony, 
but  that  all  crimes  therein  are  denominated  as  high  crimes  and 
misdemeanors,  a  question  of  reasonable  doubt  is  raised  in  my 
mind  as  to  whether  the  acts  charged  against  the  defendant 
Arnstein  constituted  the  crime  of  false  pretenses  under  the  laws 
of  the  state  of  Connecticut,  which  corresponds  to  the  crime  of 
larceny  by  false  pretenses  under  the  laws  of  the  state  of  New 
York,  and  I  am  therefore  of  the  opinion  that  this  question 
should  be  settled  by  the  appellate  courts. 

On  an  application  for  a  certificate  of  reasonable  doubt  it  is 
not  necessary  that  the  judge  to  whom  the  application  is  made 
should  be  satisfied  that  the  judgment  will  be  reversed.  It  is 
enough  if  he  is  satisfied  that  a  question  of  law  is  raised  suffi- 
cient for  the  consideration  of  the  appellate  tribunals. 

As  this  gravely  important  question  has  not  been  settled  by  a 
majority  of  the  judges  of  the  Court  of  Appeals,  I  am  of  the 
opinion  that  a  certificate  of  reasonable  doubt  should  issue,  and 
therefore  the  motion  for  a  certificate  is  granted. 

The  amount  of  bail  will  be  fixed  after  having  both  the  district 
attorney  and  counsel  for  the  defendant. 

Motion  granted* 
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SUPREME  COURT— SPECIAL  TERM— NIAGARA 
COUNTY, 

June  1915. 
HENRY  KLINGER  v.  JOHN  F.  RYAN. 

(91  Misc.  7L) 

;(L)  Sunday* — Moving  pictures  on,  not  a  crime. 

Tlie  exhibition  of  moving  pictures  on  Sunday  is  not  a  crime  in  this 
state. 

The  legislature  alone  may  command  how  Sunday  be  kept,  and  unless 
it  so  autliorizes  a  municipality  cannot  by  ordinance  compel  the  clos- 
ing of  moving  picture  shows  on  Sunday,  nor  may  its  mayor  prohibit 
them  by  the  conditions  of  a  license. 

(2.)  Same — Injunction   not  granted  to  restrain  picture  shows  on 

SUNDAY. 

An  injunction  will  not  be  granted  to  restrain  the  arrest  of  plaintiff^ 
the  proprietor  of  a  moving  picture  show,  for  opening  it  on  Sunday 
contrary  to  the  conditions  of  a  license  granted  to  him  by  a  mayor  of  a 
city. 

(3.)  Same—Penal  law,  §  854. 

If  plaintiff  is  oppressed  or  injured  by  any  unlawful  act  of  defend- 
ant,  the  chief  of  police,  he  may  invoke  section  854  of  the  Penal  Law» 
or  bring  an  action  against  him  for  damages. 

Motion  to  continue  temporary  injunction  restraining  de- 
fendant from  arresting  relator  for  opening  his  moving  picture 
show  on  Sunday,  contrary  to  the  conditions  of  the  mayor's 
license. 

A,  R.  Smith,  for  relator. 

A,  F.  Premus,  for  defendant. 


♦  See  Notes,  Vols.  18,  p.  407;  19,  p.  41;  22,  p.  43. 
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Pound,  J. : 

It  now  seems  to  be  established  (a)  that  the  Penal  Law  of  the 
state  of  New  York  does  not  prohibit  the  exhibition  of  moving 
pictures  on  Sunday  (People  v.  Hemler,  127  App.  Div.  856), 
and  (b)  that  a  municipality  cannot  independent  of  express 
legislative  authority  by  ordinance  compel  and  enforce  Sunday 
closing  of  moving  picture  shows.  People  ex  rel.  Kieley  v.  Lent, 
166  App.  Div.  550;  aflFd.,  215  N.  Y.  8.  I  am  unable  to  dis- 
tinguish between  the  inherent  power  of  the  city  to  prohibit 
Sunday  shows  by  ordinance  and  the  inherent  power  of  the 
mayor  to  prohibit  them  by  the  conditions  of  a  license.  The 
legislature  alone  may  command  how  Sunday  may  be  kept,  and 
it  has  not  delegated  the  power  to  the  mayor  of  North  Tona- 
wanda  by  giving  to  that  official  the  mere  general  power  to 
license  entertainments. 

It  will  be  observed,  however,  that  in  both  the  cases  cited 
above  as  holding  that  it  is  not  a  crime  to  exhibit  moving  pictures 
on  Sunday  the  question  arose  on  a  criminal  prosecution.  The 
general  rule  is  that  equity  will  not  interfere  to  prevent  the  en- 
forcement of  the  criminal  law,  although  the  police  are  mistaken 
in  their  opinion  as  to  what  constitutes  a  crime.  So  held  in  the 
cases  of  Sunday  shows  at  the  well-known  Eden  Musee  (wax 
figures)  (125  App.  Div.  780)  ;  at  the  Keith  &  Proctor  theatres 
(Id.  791)  ;  and  at  the  Manhattan  Theatre  (movies)  (Id.  784), 
the  Appellate  Division,  in  each  case,  and  many  others,  revers- 
ing Special  Term  orders  granting  such  injunctions  against 
police  interference. 

I  am  well  aware  that  equity  will  by  injunction  prevent 
irreparable  injury  by  unlawful  trespass  of  the  police  on  private 
property  as  held  in  Fairmont  Athletic  Club  v.  Bingham,  61 
Misc.  Rep.  419,  but  that  principle  has  no  application  here.  I 
am  also  aware  that  many  injunctions  have  been  issued  in  Special 
Term  to  restrain  interference  with  Sunday  movies,  but  mostly 
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before  the  law  was  settled  on  the  appeals  where  such  injunction 
orders  were  reversed,  supra. 

If  the  plaintiff  is  oppressed  or  injured  by  any  unlawful  act 
of  the  defendant,  he  may  invoke  Penal  Law,  Section  854,  or  he 
may  have  an  action  at  law  for  his  damages.  Delaney  v.  Flood, 
183  N.  Y.  828,  829. 

Motion  to  continue  injunction  denied,  with  ten  dollars  costs, 
on  the  ground  that  plaintiff  has  an  adequate  remedy  at  law. 

Motion  denied,  with  ten  dollars  costs. 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 
PARTMENT, 

June  17,  1915. 


THE   PEOPLE   ex    rel.    N.   Y.   JUVENILE   ASYLUM   v. 
BOARD  OF  SUPRS.,  COUNTY  OF  NASSAU. 

(168  App.  Div.  863.) 

Children — Liabilitt  op  counties  for  support  of  in  jxtvenile  astlum — 
Penal  law  sections  486,  1208. 

The  expense  for  the  care  of  children  committed  to  a  juvenile  asylum 
under  section  486  of  the  Penal  Law,  because  they  did  not  have  "  proper 
guardianship "  and  also  because  they  were  "  disorderly  or  ungovern- 
able," and  also  for  the  care  of  children  committed  in  violation  of  sec- 
tion 1298  of  the  Penal  Law,  after  conviction  fpr  petit  larceny,  is  a 
county  charge. 

Cebtiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  26th  day  of  January,  1915,  directed  to  the  board  of  super- 
visors of  the  county  of  Nassau,  commanding  them  to  certify 
and  return  to  the  county  of  Nassau  and  all  singular  their  pro- 
ceedings had  in  disallowing  and  refusing  to  audit  the  claim  of 
the  relator. 

Lioyd  M.  Howell  [Jacob  H.  Shaffer  with  him  on  the  brief], 
for  the  relator. 

Charles  T.  McCarthy,  for  the  respondent. 

Thomas,  J. : 

The  certiorari  is  to  review  the  action  of  the  board  of  super- 
visors of  the  county  of  Nassau  in  disallowing,  upon  the  ground 
that  they  are  not  a  county  charge,  bills  presented  by  the  rela- 
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tor  for  the  support  of  ten  children  committed  to  its  institution^ 
Four  children  not  having  "  proper  guardianship  "  were  com- 
mitted, pursuant  to  the  Penal  Law,  section  486,  which  providea 
that  "  Any  child  actually  or  apparently  under  the  age  of  six- 
teen years  who  is  found:  ♦  ♦  ♦  2.  Not  having  any  home 
or  other  place  of  abode  or  proper  guardianship;  *  ♦  ♦ 
Must  be  arrested  and  brought  before  a  proper  court  or  magis- 
tate,  who  may  commit  the  child  to  any  incorporated  charitable 
reformatory,  or  other  institution,  *  *  *  or  may  make  any 
disposition  of  the  child  such  as  now  is,  or  hereafter  may  be 
authorized  in  the  cases  of  vagrants,  truants,  paupers  or  dis- 
orderly persons,  but  such  commitment  shall,  so  far  as  prac- 
ticable, be  made  to  such  charitable  or  reformatory  institutions." 
Three  children  were  committed  severally  as  "  disorderly  and 
ungoverable  "  in  violation  of  subdivision  7  of  such  section  486 
of  the  Penal  Law,  which  describes  children  under  the  age  of 
sixteen  years  who  afe  disorderly  and  children  who  are  ungovern- 
able and  authorizes  commitment  as  above  stated.  Two  children 
were  committed  for  violation  of  the. Penal  Law,  section  1298^ 
after  conviction  for  petit  larceny.  One  child  was  committed 
because  he  was  not  sent  to  school.  The  duty  of  sending  a  child 
to  school  is  placed  upon  the  person  standing  in  parental  rela- 
tion, and  if  there  was  a  violation,  such  person  was  the  offender. 
The  punishment  for  his  sins  does  not  fall  on  the  descendant* 
Whether  the  matter  upon  proper  proof  would  fall  under  the 
Education  Law,  sections  633  and  634  and  section  635,  sub- 
division 4  and  9,  we  do  not  now  decide.  Passing  those  con- 
victed of  petit  larceny,  the  other  children  are  not  criminals 
and  are  dissociated  from  criminals,  but  are  given  the  status  of 
vagrants,  truants,  paupers,  and  the  disposition  that  is  author- 
ized for  such  persons  is  provided  for  them.  The  Penal  Law, 
subdivision  8  of  section  486,  provides  that  children  convicted  of 
a  misdemeanor  shall  not  be  committed,  longer  than  is  necessary 
for  transfer,  to  a  prison,  jail  or  penitentiary,  but  to  "  an  insti- 
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tution  authorized  by  law  to  receive  children  on  final  commit- 
ment.'' But  such  subdivision  does  include  an  institution 
authorized  "  to  have  compensation  therefor  from  the  city  or 
county  authorities."  Another  statute  aids  solution.  Section 
56  of  the  Poor  Law  (Consol.  Laws,  chAp.  42  [Laws  of  1909, 
chap.  46],  as  amd.  by  Laws  of  1909,  chap.  847)  provides:  "  No 
justice  of  the  peace,  board  of  charities,  police  justice,  or  other 
magistrate,  or  court,  shall  commit  any  child  under  sixteen 
years  of  age,  as  a  vagrant,  truant  or  disorderly  person,  to  any 
jail  or  county  almshouse,  but  to  some  reformatory,  or  other 
institution,  as  provided  for  in  the  case  of  juvenile  delinquents; 
and  when  such  commitments  are  made,  the  justice  of  the  peace, 
board  of  charities,  police  justice,  or  other  magistrate  or  court 
making  the  same,  shall  immediately  give  notice  to  the  superin- 
tendents  of  the  poor  or  other  authorities  having  charge  of  the 
poor  of  the  county  in  which  the  commitment  was  made,  giving 
the  name  and  age  of  the  person  committed,  to  what  institution, 
and  the  time  for  which  committed ;  nor  shall  any  county  super- 
intendents, overseers  of  the  poor,  board  of  charity,  or  other 
officer,  send  any  child  under  the  age  of  sixteen  years,  as  a  poor 
person,  to  any  county  almshouse,  for  support  and  care,  or  re- 
tain any  such  child  in  such  almshouse,  but  shall  provide  for  such 
child  or  children  in  families,  orphan  asylums,  hospitals,  or  other 
appropriate  institutions  for  the  support  and  care  of  children 
as  provided  by  law,  except  that  a  child  under  two  years  of  age 
may  be  sent  with  its  mother,  who  is  a  poor  person,  to  any  county 
almshouse,  but  not  longer  than  until  it  is  two  years  of  age. 
The  boards  of  supervisors  of  the  several  counties,  and  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  and  the 
appropriate  board  or  body  in  other  cities  and  towns  shall  take 
such  action  in  the  matter  as  may  be  necessary  to  carry  out  the 
provisions  of  this  section  *  *  *."  There  certain  informa- 
tion is  required  to  be  given  to  the  superintendents  of  the  poor  of 
the  county.    It  is  the  information  that  an  official  charged  with 
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the  support  would  need.  The  boards  of  supervisors  of  counties 
are  charged  with  the  duty  of  carrying  out  the  act.  If  now 
vagrants,  truants  and  disorderly  persons  fall  under  the  charge 
of  the  county  officials,  the  children  above  named,  who  are  by 
statute  of  a  similar  status  and  assimilated  to  them  for  re- 
formatory treatment,  and  associated  with  them  in  places  of 
detention,  would  seem  to  be  charged  on  the  county.  The  policy 
of  the  State  is  to  confine  adults  who  are  disorderly,  or  who  have 
committed  petit  larceny,  in  the  jails  of  the  county,  and  the  ex- 
pense of  support  then  falls  upon  the  county.  (County  Law,  § 
240,  subd.  7.)  The  offense  determines  the  place  of  confinement ; 
and  the  place  of  confinement  designates  the  political  subdivision 
that  shall  bear  the  expense.  The  child  under  the  age  of  sixteen, 
capable  of  committing  petit  larceny  and  convicted  thereof,  has 
committed  the  same  offense  as  an  adult,  but  for  his  welfare  he  is 
confined,  not  in  jail,  but  in  an  institution  of  the  nature  de- 
scribed. The  interesting  opinion  in  St.  Agnes  Training  School 
v.  County  of  Erie  (68  Misc.  Rep.  648)  reaches  the  conclusion 
that  as  the  expense  of  confining  adult  offenders  of  the  kind 
named  would  burden  the  county,  the  expense  thereof  would  fall 
on  the  county,  although  the  offender  was  sent,  not  to  a  county 
jail,  but  to  an  institution  similar  to  that  of  the  relator.  This 
seems  to  raise  the  question  whether  the  county  is  liable  for  the 
support  of  a  person  who  is  disorderly,  or  who  has  committed 
larceny,  irrespective  of  the  place  of  confining  him,  or  whether 
it  IS  liable  for  the  maintenance  of  the  county  jail,  and  the  per- 
sons committed  there,  charged  with  or  convicted  of  crimes. 
However  that  may  be,  the  present  question  is,  what  body  shall 
in  the  first  instance  pay  the  relator  for  the  care  of  children  ( 1 ) 
not  having  proper  guardianship;  (2)  disorderly  or  ungovern- 
able; (3)  guilty  of  petit  larceny,  and  all  similarly  confined. 
The  Penal  Law,  section  486,  points  out  the  place  of  confine- 
ment, and  among  other  things  states  that  the  disposition  of 
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them  may  be  the  same  as  authorized  "  in  the  cases  of  vagrants, 
truants,  paupers  or  disorderly  persons/'  But  section  66  of  the 
Poor  Law  (as  amd.  supra)  states  what  may  and  may  not  be 
done  with  the  classes  of  children  named,  and  requires  notice  to 
the  superintendents  of  the  poor  of  the  county  and  imposes  on 
the  boards  of  supervisors  the  duty  of  taking  "  such  action  in  the 
matter  as  may  be  necessary  to  carry  out  the  provisions  of  this 
section.*'  (Re-enacting  former  Poor  Law  [Gen.  Laws,  chap. 
27;  Laws  of  1896,  chap  225],  §  66,  which  re-enacted  Laws  of 
1878,  chap.  404,  §  1,  as  amd.  by  Laws  of  1879,  chap.  240.) 
Why  give  notice  to  the  superintendent  of  the  poor  if  it  be  a 
matter  of  indifference  to  the  county  .»*  What  action  is  it  intended 
that  the  board  of  supervisors  shall  take?  The  substantial  thing 
to  be  done  is  to  see  to  it  that  the  children  are  supported  in  a 
proper  institution.  That  is  the  essential  action  in  making  the 
act  effective — provision  for  proper  support  in  an  authorized 
institution.  It  is  useless  to  speculate  upon  what  other  acts  the 
county  officers  could  do.  Without  the  vital  act  of  payment  for 
support,  the  statute  becomes  useless.  So,  let  the  board  of 
supervisors  do  what  the  State  has  commanded. 

The  action  of  the  respondent  in  disallowing  the  claim  save  in 
the  case  of  the  child  Abrams  is  reversed,  and  the  claim  allowed, 
except  as  named,  with  interest  from  January  14,  1915,  without 
costs,  as  one  claim  is  rejected. 

Jenks,  p.  J.,  Carr,  Stapleton  and  Putnam  JJ.,  concurred. 

Determination  modified  in  accordance  with  opinion,  and  as 
so  modified,  confirmed,  without  costs.  Order  to  be  settled  be- 
fore Mr.  Justice  Thomas. 
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SUPREME  COURT— APP.  DIVISION— SECOND  DE- 
PARTMENT, 

July  30, 1915. 
THE  PEOPLE  V.  LUCIANO  SANSA. 

(169  App.  Div.  145.) 

(1.)  Cabbtinq  danoebous  weapons. 

Where  upon  the  prosecution  of  a  defendant  not  a  citizen  for  the 
crime  of  carrying  a  dangerous  weapon,  it  was  established  that  he  had 
the  i^eapons  in  his  room,  evidence  of  good  character  is  of  little  weight, 
especially  where  it  was  not  directed  to  show  the  defendant's  peaceful 
and  moffensive  traits. 

(2.)  Same — Evidence  of  good  chabacteb. 

Testimony  as  to  the  good  reputation  of  the  defendant,  which  started 
into  circulation  and  was  built  up  after  his  arrest,  incompetent. 

Appeal  by  the  defendant,  Luciano  Sansa,  from  a  judgment 
of  the  County  Court  of  Kings  county,  rendered  against  him  on 
the  15th  day  of  March,  1915,  convicting  him  of  the  crime  of 
carrying  a  dangerous  weapon  on  December  80,  1914. 

Thomas  C.  Whitlocky  for  the  appellant. 

Harry  G,  Anderson^  Assistant  District  Attorriey  [James  C» 
Cropsey,  District  Attorney ^  with  him  on  the  brief],  for  the 
respondent. 

Per  Curiam: 

Evidence  of  the  accused's  good  character  may  bear  upon  the 
improbability  of  his  committing  any  offense  involving  a 
criminal  intent.    But  the  charge  here  made  was  established  by 
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his  having  and  possessing  these  revolvers  in  his  bed-room  with- 
out a  written  license  therefor,  defendant  not  being  a  citizen. 
(Penal  Law,  §  1897,  as  amd.  by  Laws  of  1918,  chap.  608. 
Since  amd.  by  Laws  of  1915,  chap.  890.)  Hence  evidence  of 
good  character  could  have  little  weight.  (People  v.  Greenwall, 
108  N.  Y.  296,  802.)  Further,  such  testimony  was  not  directed 
to  show  defendant's  peaceful  and  inoffensive  traits,  the  only 
subject  for  such  character  evidence.  (Wigm.  Ev.  §  59;  Peo- 
ple V.  Van  Gaasbeck,  189  N.  Y.  408.)  The  good  reputation 
testified  to  started  into  circulation,  and  was  built  up  after  the 
defendant's  arrest.  Not  being  ante  litem  motam^  it  was  sub- 
ject to  be  swayed  by  the  feelings  which  arose  after  his  arrest, 
and,  therefore,  was  incompetent.  (State  v.  Sprague,  64  N.  J. 
L.  419.)  Such  testimony,  having  come  in  improperly,  was 
rightly  stricken  out. 

The  judgment  of  conviction  is,  therefore,  affirmed. 

Carr,  Stapleton,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Judgment  of  conviction  of  the  County  Court  of  Kings  county 
affirmed. 


NOTE  ON  CONCEALED  WEAPONS. 

(See  Vol.  26,  515.) 

<i.)  See  sections  1896  to  1899,  Penal  Law. 

The  amendment  of  1911,  Sullivan  Weapon  Law,  (Chapter  195,  Laws  of 
1911),  held  to  be  a  valid  exercise  of  the  police  power  of  the  State.  People 
V.  Pignotoro,  26  N.  Y.  Crim.  531. 

<2.)  Concealed  Weapons— Penal  Law,  Sec.  1897. 

To  have  a  pistol  or  other  fire-arm  in  a  home  or  other  private  place  is 
not  a  violation  of  law.    People  v.  Kickkel,  28  N.  Y.  Crim.  45. 
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(3.)  Constitutional  Law.    Public  Policy. 

Any  'construction  of  the  statue  in  question  which  attempts  to  enforce  its 
strict  letter,  held  liable  to  jeopardize  its  usefulness  and  to  render  it  liable 
to  be  declared  void  as  against  public  policy,  and  unconstitutional.  People  v. 
Pignotoro,  25  N.  Y.  Crim.  631. 

(4.)  Same—Second  Amendment  U.  S.  Costitution  Not  Operative 
Upon  the  States. 
The  second  amendment  to  the  Federal  Constitution,  providing  that  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed,  is  not 
operative  upon  the  States.  People  ex  rel.  Darling  v.  Warden,  29  N.  Y'. 
Crim.  66. 

(5.)  Same. 

No  State  shall  be  restricted  in  its  right  to  exercise  its  police  powers  in 
matters  that  concern  the  regulation  of  the  manufacture,  sale  and  posaes- 
sion  of  fire-arms.    People  v.  Ryan,  26  N.  Y.  Crim.  513. 

(6.)  Same—Bill  of  Rights. 

In  this  State  the  Bill  of  Rights  is  contained  in  the  Civil  Rights  Law  not 
in  the  Constitution,  though  the  rights  therein  enumerated  are  not  created 
by  the  statute,  but  are  such  as  necessarily  pertain  to  free  men  and  a  free 
State.    People  ex  rel.  Darling  v.  Warden,  29  N.  Y.  Crim.  66. 

(7.)  Same — Expediency  of  Legislation  Not  Question  for  Court. 

The  court  cannot  determine  whether  the  Legislation  ought  to  have  enacted 
a  particular  statute  or  whether  such  statute  is  wise.  It  can  only  determine 
whether  it  was  within  the  power  of  the  legislature  to  enact  it  and  one  who 
attacks  a  statute  must  show  this  conclusively.  People  ex  rel.  Darling  v. 
Warden,  29  N.  Y.  Crim.  66. 

(8.)  Same — Carrying  or  Possession  of  Weapon. 

The  legislature  has  the  undoubted  power  to  declare  that  various  acts,  not 
theretofore  so,  shall  be  criminal,  without  proof  of  other  intent  as  a  necessary 
ingredient  of  the  offense  than  the  intent  to  commit  the  prohibited  act. 
People  V.  Persce,  27  N.  Y.  Crim.  41. 

(9.)  Same. 

Before  a  statute  can  be  declared  null  and  void  as  an  infringement  upon 
such  rights  it  must  clearly  appear  that  it  vidlates  some  fundamental  right 
of  which  a  citizen  may  not  be  deprived  by  any  power.  People  ex  rel. 
Darling  v.  Warden,  29  N.  Y.  Crim.  66. 
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(lo.)  Same— What  Constitutes  Possession. 

The  "  possession  "  of  a  fire-arm  of  the  size  that  may  be  concealed  on  the 
person,  without  a  permit,  means  actual  and  not  constructive  possession. 
People  V.  Kickkel,  28  N.  Y.  Crim.  45. 

(ii.)  Same — Evidence. 

Evidence  in  a  prosecution  for  a  violation  of  the  section  aforesaid  ex- 
amined, and  held,  sufficient  to  justify  a  finding  that  the  defendant  carried 
on  his  person  a  razor  with  a  serrated  edge,  and  that  a  judgment  of  con- 
viction would  have  been  justified  had  the  defendant  been  accorded  a  fair 
trial.    People  v.  Criscuoli,  32  N.  Y.  Crim.  172. 

(la.)  Same — Possession  Must  Be  a  Knowing  and  Voluntary  One. 

Such  possession  must  be  a  knowing  and  voluntary  one  which  places  the 
weapons  witliin  the  immediate  control  and  reach  of  the  accused  and  where 
it  is  available  for  unlawful  use  if  he  so  desires,  and  should  not  be  con- 
strued to  mean  a  possession  such  as  would  tiieoretically  and  technically 
follow  from  the  legal  ownership  of  a  weapon  in  a  collection  of  curious 
and  interesting  objects  or  which  miglit  result  temporarily  and  incidentally 
from  the  performance  of  some  lawful  act.  People  v.  Persce,  27  N.  Y.  Crim. 
41. 

(13.)  Same. 

Where  a  pistol  is  found  in  the  defendant's  bed,  in  what  is  admitted  to 
be  his  room,  there  being  three  other  persons  in  the  room  at  the  time  of  its 
discovery,  and  no  admission  of  ownership  is  obtained,  held,  insufficient  to 
sustain  a  conviction  for  carrying  concealed  weapons.  People  v>  Kickkel,  28 
N.  Y.  Crim.  46. 

(14.)  Penal  Law,  Sec.  1897,  Sullivan  Pistol  Law. 

Defendant  had  a  revolver  containing  four  loaded  shells  in  her  trunk,  in 
examining  which  the  revolver  was  accidentally  fired  and  the  policeman 
who  heard  the  report,  saw  defendant  in  her  own  premises  with  the  revolver 
in  her  hand  and  arrested  her.  Held,  that  the  Penal  Law  1897,  is  a  police 
measure,  relates  to  possession  of  a  fire-arm  that  may  be  concealed  upon 
the  person,  without  first  having  procured  a  permit  to  possess  it  and  is  con- 
stitutional and  reasonable  and  the  defendant  must  be  held  for  trial.  People 
V.  Ryan,  26  N.  Y.  Crim.  613. 

(15.)  Same— Police  Power— Possession  Prohibited— Interpretation  of 
Statute  Possession. 
Section  1897  of  the  Penal  Law,  as  amended  by  chapter  196  of  the  Laws 
of  1911,  which  makes  it  a  misdemeanor  to  have  in  one's  possession  certain 
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weapons  of  a  size  which  may  be  concealed  on  one's  person,  means  a  physical 
and  not  a  constructive  possession,  and  does  not  extend  to  having  a  weapon 
of  the  kind  described  in  a  cabinet  at  home.  People  ex  rel.  Darling  v. 
Warden,  26  N.  Y.  Crim.  430. 

(i6.)  Same. 

Section  1807  of  the  Penal  Law,  as  amended  by  chapter  195  of  the  Laws  of 
1911,  making  it  a  misdemeanor  for  any  person  over  the  age  of  sixteen  years 
to  have  in  his  "  possession  "  in  any  city,  village  or  town  any  fire-arm  of  a 
«ize  which  may  be  concealed  upon  the  person  without  a  written  license, 
prohibits  citizens  from  keeping  such  weapon  in  their  residence  without  a 
license,  even  though  it  is  not  carried  upon  the  person. 

Said  statute  is  not  unconstitutional,  but  is  a  valid  exercise  of  the  police 
power.    People  ex  rel.  Darling  v.  Warden,  29  N.  Y.  Crim.  66. 

(17.)  Same — When  Obtaining  of  License  Necessary. 

A  person  who  has  a  revolver  or  carries  the  same  concealed  upon  his 
person,  who  may  by  reason  of  threats  or  otherwise  have  reason  to  fear 
felonious  injury  to  his  person  or  property,  but  where  since  the  arising  of 
such  anticipated  fear  ample  time  has  elapsed  for  the  procurement  of  a 
license,  though  none  has  been  procured,  may  be  presumed  to  have  such 
revolver  in  his  possession  with  unlawful  intent  and  may  be  found  guilty 
of  a  felony.    People  v.  Pignotoro,  26  N.  Y.  Crim.  631. 

(18.)  Same — When  License  Unnecessary. 

But  otherwise  where  a  person  is  confronted  with  sudden  and  imminent 
danger  and  is  threatened  with  felonious  assault,  or  his  property  is  liable 
to  be  taken  under  circumstances  amounting  to  a  felony,  and  there  is  no 
time  for  the  procurement  of  a  license.    Id. 

(19.)  Same — Penal  Law,  Sec.  1897. 

Defendant  was  assaulted  in  his  premises  by  one  D.  who  struck  him 
violent  blows  on  the  head  with  a  stick  knocking  him  down.  Fearing  that 
his  life  was  in  danger,  he  drew  from  under  his  bed  a  pistol,  which  he  fired 
in  the  air  as  a  call  for  help,  D.  continuing  the  assault  he  fired  more  shots 
and  wounded  D.  Held,  that  defendant  could  not  be  held  on  the  charge  of 
carrying  a  fire-arm  in  a  public  place.  People  v.  Stramendino,  28  N.  Y. 
Crim.  43. 

(20.)  Same. 

Where  a  person  is  in  the  night  time  lawfully  guarding  and  protecting 
his  own  property  or  that  of  his  employer  and  has  in  a  sudden  emergency 
or  in  imminent  peril,  procured  a  revolver,  and  discharged  the  same  with 
the  object  of  attracting  the  attention  of  the  police  for  his  own  protection 
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and  that  of  the  property  in  his  care,  and  poBsesaion  of  such  weapon  is  not 
unlawful  even  without  a  license,  and  he  cannot  be  found  guilty  of  a  felony. 
People  V.  Pignotoro,  26  N.  Y.  Crim.  531. 

(21.)  Same — Intent — Burden  of  Proof  as  to  License. 

Intent  is  not  an  element  in  the  crime  of  carrying  concealed  on  the  person 
any  of  the  weapons  specified  in  section  1807  of  the  Penal  Law,  without  a 
written  license  therefor,  in  one  over  the  age  of  sixteen  years  and  the  provi- 
sion of  section  1808  of  said  law  as  to  the  presumption  of  intent  does  not 
apply. 

In  such  a  prosecution  the  burden  is  on  defendant  to  show  that  he  had 
a  license  to  carry  the  weapon.    People  v.  Grass,  29  N.  Y.  Crim.  183. 

(22.)  Same — Presumption  of  Unlawful  Intent  where  no  Explana- 
tion of  Possession. 
A  person  who  has  or  carries  concealed  upon  his  person  a  revolver  who 
can  give  no  reasonable  excuse,  explanation  or  justification  therefor,  not 
having  a  license,  may  be  presumed  to  possess  the  same  with  unlawful  intent, 
and  may  be  held  guilty  of  a  felony.    People  v.  Pignotoro,  26  N.  Y.  Crim.  631. 

(23.)  Same — Where  no  such  Presumption. 

But  where  a  person  is  confronted  with  sudden  and  imminent  danger  and 
is  threatened  with  felonious  assault,  or  his  property  is  liable  to  be  taken 
xinder  circumstances  amounting  to  a  felony,  such  possession  is  not  unlawful, 
even  without  a  license.    People  v.  Pignotoro,  26  N.  Y.  Crim.  531. 

<24.)  Canying  Concealed  Weapons— Charge  to  Jury. 

Where  upon  the  trial  of  a  defendant,  indicted  for  the  crime  of  having  in 
liis  possession  and  carrying  a  concealed  weapon,  of  the  kind  as  k  dangerous 
knife,  it  appeared  that  the  alleged  weapon  was  a  razor,  with  a  nicked  or 
serrated  edge,  which  had  not  been  prepared  for  use  as  a  weapon,  it  is 
reversible  error  to  charge  that  "a  person  who  •  •  •  •  •  with  intent  to 
use  the  same,  unlawfully  against  another,  carries  or  possesses  a  dagger, 
dirk,  dangerous  knife,  razor,  stiletto  or  any  other  instrument  or  deadly 
weapon,  is  guilty  of  felony,"  if  the  law  at  the  time  of  the  alleged  ofifense 
did  not  specify  a  razor,  but  only  a  dagger,  dirk  or  dangerous  knife,"  tlie 
word  "  razor  **  having  been  added  by  a  subsequent  amendment.  People  v. 
Criscuoli,  29  N.  Y.  Crim.  412. 

<25.)  Same— Slung  Shot. 

Tlie  carrying  or  possessing  of  a  slungshot  even  without  proof  of  specific 
ulterior  criminal  intent  is  within  the  character  of  acts  which  the  legislature 
may  thus  condemn.  Such  Ie«:islation  does  not  violate  the  provision  of  the 
Constitution  of  the  United  States  that  the  right  of  tlie  people  to  keep  and 
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bear  arms  shall  not  be  infringed,  which  is  not  designed  to  control  legiBlation 
by  the  state.  Moreover,  a  slungshot  is  not  one  of  those  weapons  intended 
either  by  the  Constitution  or  the  Bill  of  Rights.  People  v.  Persce,  27  N.  Y. 
Crim.  41. 

(26.)  Same— Razor  with  Serrated  Edge— Penal  Law,  Sec  1897. 

A  person  who  carries  on  his  person  a  razor  the  edge  of  which  has  been 
indented  after  being  subjected  to  heat,  so  as  to  present  a  serrated  surface, 
may  be  foimd  guilty  of  a  violation  of  section  1807  of  the  Penal  Law,  for- 
bidding the  carrying  of  dangerous  weapons.  People  v.  Criscuoli,  32  N.  Y. 
Crim.  172.  
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COURT  OF  APPEALS, 
July  13, 1915. 

THE  PEOPLE  V.  LEWIS  M.  ROACH. 

(215  N.  Y.  592.) 

(1.)  MuRDEB — Sufficiency  of  evidence. 

The  evidence  upon  a  trial  for  murder  in  the  first  degree  examined, 
and  held,  to  present  a  question  of  fact  for  the  jury  and  to  be  sufficient, 
if  true,  to  justify  a  judgment  of  conviction. 

(2.)   Same — When  no  adverse  influence  can  be  drawn  from  failurb 

TO  CALL  witness  AS  TO  LOW  MENTALFTT. 

Where,  upon  a  trial  for  murder,  there  is  evidence  from  which  the 
jury  might  infer  that  a  possible  witness  for  the  People  is  a  man  of 
low  mentality  who  cannot  testify  intelligently  no  inference  adverse 
to  the  prosecution  can  be  drawn  from  its  failure  to  call  him  as  a 
witness,  more  especially  where  the  defective  is  in  court  and  may  be 
called  by  the  defense  should  his  testimony  be  desired. 

(3.)   Same — Confessions — ^Verdict  of  jury  as  to  whether  voluntary, 
conclusive. 

Where,  whether  or  not  confessions  of  the  defendant  were  voluntary 
was  the  subject  of  conflicting  testimony,  and  the  court  received  all  the 
evidence  that  was  offered  bearing  upon  the  question  and  submitted 
the  matter  to  the  jury  with  proper  instructions,  their  verdict  as  to 
their  voluntary  character  is  conclusive. 

(4.)  Same — Proof  of  corpus  deucti  only  abditional  proof  necessary 
to  warrant  conviction. 

The  only  additional  proof  which  the  statute  makes  necessary  to 
justify  a  jury  in  convicting  a  defendant  who  has  confessed  his  guilt 
is  that  there  shall  be  proof  "that  the  crime  charged  has  been  com- 
mitted." (Code  Crim.  Pro.  §  395.)  There  must  be  evidence  in  addition 
to  the  confession  to  prove  the  corpus  delicti,  but  when,  as  in  this  case, 
the  corpus  delicti  is  proved  by  independent  evidence,  and  the  defend- 
ant has  voluntarily  confessed  his  guilt,  a  case  for  the  jury  is  made  out, 
and  a  conviction  based  upon  such  testimony  is  warranted  in  law. 
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(5.)  Same — Expert  evidence  as  to  finger  prints  competent  and  weight- 
thereof  FOR  JURY, 

The  evidence  of  an  expert  as  to  the  identity  of  the  finger  prints  of 
the  defendant  vvith  blood  marks  found  upon  the  clapboards  of  the 
house  where  the  murder  was  committed,  was  a  proper  subject  for  the 
consideration  of  the  jury,  and  the  weight  to  be  given  to  this  evidence 
was  for  it,  not  the  court,  to  determine. 

(6.)  Same — When  testimony  of  attorney  as  to  conversation  had  in 
presence  of  several  other  persons  improperly  rejected. 

Testimony  of  an  attorney  was  offered  to  contradict  a  denial  by  a 
witness  for  the  prosecution  that  lie  had  made  certain  statements  to 
said  attorney  and  objection  thereto  was  sustained  upon  the  ground 
that  the  proposed  witness  was  acting  as  attorney  for  the  county  and 
could  not  disclose  the  information  that  he  had  received.  Several  otiier 
persons  were  present  when  this  alleged  conversation  occurred,  //r/rf, 
error,  but,  that  while  the  testimony  might  w»ell  have  been  admitted  for 
the  purpose  of  showing  bias  or  hostility  on  the  part  of  the  witness, 
where  it  is  not  reasonable  to  suppose  that  its  admission  could  have 
contributed  to  change  the  result,  its  exclusion  was  one  of  those  errors 
which  this  court  in  a  case  of  this  character  is  expressly  required  U> 
disregard.     (Code  Crim.  Pro.  §  542.) 

(7.)  Same— When  error  will  be  disregarded — Testimony  of  private  de- 
tective— When  properly  rejected  though  ground  stated  for  its 
seclusion  erroneous. 

Defendant  souglit  to  prove  by  a  private  detective  that  neither  the 
defendant  nor  his  employer  had  acted  in  a  manner  to  indicate  con- 
sciousness of  guilt  on  their  part.  Objection  was  made  to  this  testi- 
mony on  the  ground  that  it  was  prohibited  imder  section  74-b  of  the 
General  Business  Law  as  amended  by  cliapter  615  of  the  Laws  of  1910. 
The  court  sustained  this  objection.  That  section  prohibits  a  licensed 
detective  from  revealing  without  his  employer's  consent  information 
obtained  by  him  "  except  as  he  may  be  required  by  law."  Held^  that 
it  was  clearly  without  application  to  this  case,  and  the  reason  assigned 
by  the  court  for  the  exclusion  of  this  testimony  was  erroneous.  T!ie 
ruling  itself,  however,  was  correct.  The  evidence  sought  to  be  presented 
was  incompetent;  it  was  purely  negative  in  character,  and  designed 
merely  to  show  that  the  w*itne8s  had  been  unable  to  discover  evidence 
of  the  defendant's  guilt.  As  the  evidence  thus  sought  to  be  introduced 
was  incompetent,  no  error  can  be  predicated  upon  its  exclusion. 

(8.)   Same — Good  charactkr — Charge. 

Defendant's  counsel  asked  the  court  to  charge  that  the  defendant'a. 
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good  character  "  which  is  not  questioned  is  presumptive  evidence  of  hi& 
innocence  "  In  response  to  this  request  the  court  said:  "  I  will  charge 
the  jury  that  the  evidence  ol  his  good  character  in  itself  might  be 
sufficient  to  create  a  reasonable  doubt."  To  this  charge  the  defendant 
excepted  and  again  repeated  his  last  request  to  cliarge  and  the  court 
replied:  "  He  is  presumptively  innocent  in  all  respects  until  the  proof 
shows  otherwise.**  Held,  that  the  refusal  of  the  court  to  charge  as 
requested  was  not  error  when  considered  in  connection  with  the  charge 
made.     (People  v.  Conrow,  20C  N.  Y.  356,  260,  distinguished.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
December  14,  1914,  at  a  Trial  Term  for  the  county  of  Mont-^ 
gomery,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Andrew  J.  NeUis  and  J.  S.  Sitterly  for  appellant. 

It  was  not  proved  beyond  reasonable  doubt  that  appellant 
was  not  compelled  to  be  a  witness  against  himself.  (Matter  of 
Randel,  158  N.  Y.  216;  Wylde  v.  N.  R.  R.  Co.,  58  N.  Y.  156.) 
Vtry  material  error  was  committed  in  excluding  testimony  as 
to  admissions  and  declarations  made  by  Van  Wie  concerning  his 
desire  to  get  something  on  appellant's  employer  and  also  to  the 
effect  that  appellant  was  very  easily  controlled  by  any  person. 
(Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  598;  People  v. 
Buchanan,  145  N.  Y.  1.) 

George  M.  Alboty  District  Attorney,  for  respondent. 

The  confessions  made  by  the  defendant  at  the  inquest  before 
Coroner  Simons  were  admissible  against  him  upon  the  trial. 
(Hendrickson  v.  People,  10  N.  Y.  1 ;  Teachout  v.  People,  41 
N".  Y.  7;  People  v.  McGloin,  91  N.  Y.  241 ;  People  v.  Chapleau,. 
121  N.  Y.  266;  People  v.  Wright,  186  N.  Y.  625;  People  v. 
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Molineux,  168  N.  Y.  264.)  All  the  defendant's  confes- 
sions were  clearly  admissible  against  him.  (People  v.  Scott, 
195  N.  Y.  224;  People  v.  Buffon,  214  N.  Y.  57;  People  v. 
Jaehne,  103  N.  Y.  182;  People  v.  Deacons,  109  N.  Y.  874.) 
The  charge  of  the  court  on  the  question  of  the  inferences  the 
jury  might  draw  because  certain  witnesses  the  defendant's 
counsel  named  were  not  called  by  the  People,  was  quite  as  favor- 
able to  the  defendant  as  he  was  entitled  to  have.  (Brooks  v. 
Steen,  6  Hun,  516;  Goldstein  v.  Brooklyn  Heights  R.  R.  Co., 
69  App.  Div.  617;  Matter  of  Randel,  158  N.  Y.  216;  Wylde  v. 
Northern  R.  R.  Co.,  58  N.  Y.  156.)  There  was  no  error  com- 
mitted by  the  trial  court  in  his  charge  to  the  jury  upon  the 
question  of  good  character  of  the  appellant.  (People  v.  Dip- 
pold,  80  App.  Div.  62;  People  v.  Sweeney,  188  N.  Y.  610.) 

Seabury,  J. : 

John  Barrett  was  a  farmer  69  years  of  age  and  lived  upon 
his  farm  in  the  town  of  Palatine  in  the  county  of  Montgomery. 
With  him  resided  his  daughter  Katie  and  his  son  Boyd.  Katie 
was  23  years  of  age  and  Boyd  29  years  of  age.  The  latter  was 
mentally  deficient.  About  1,000  feet  from  the  Barrett  farm 
was  the  farm  where  the  defendant  was  employed  as  a  laborer. 
On  the  evening  of  December  20th,  1918,  Barrett  and  his  son 
Boyd  retired  to  bed  at  about  9 :  20  p.  m.  Katie  remained  in  the 
sitting  room,  seated  by  the  stove.  She  was  awakened  from  her 
sleep  and  recalls  seeing  a  shadow  or  vision  and  was  struck  down 
with  a  heavy  piece  of  wood.  When  she  regained  consciousness 
she  was  standing  in  the  storehouse  south  of  the  dining  room 
door.  She  heard  her  brother  Boyd  come  down  from  his  bed- 
room and  spoke  to  him  and  he  came  to  where  she  was  standing. 
She  sent  her  brother  to  a  neighbor  for  help  and  when  he  re- 
turned with  the  neighbor  they  entered  the  house.  Kerosene 
had  been  poured  on  the  wood  in  the  woodbox  and  there  was  a 
fire  burning  in  the  box.    A  pail  of  water  was  thrown  upon  the 
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fire  and  extinguished  it.  Katie  was  covered  with  blood  from  the 
wounds  which  had  been  inflicted  upon  her.  In  the  sitting  room 
was  the  dead  body  of  Barrett.  It  is  not  necessary  to  describe 
the  scene.  It  is  sufficient  to  say  that  the  dead  body  of  Barrett 
was  upon  the  floor  with  indisputable  evidence  of  his  having  been 
shot  and  beaten  to  death.  In  the  storehouse  where  Katie  was 
taken  after  the  assault  upon  her  was  a  window  weight  similar 
to  other  window  weights  used  on  the  farm  where  the  defendant 
worked,  also  a  rolling  pin  with  blood  stains  upon  it  which  had 
customarily  been  kept  behind  the  kitchen  door  of  the  Barrett 
house.  Upon  the  clapboards  of  the  house  to  one  side  of  the 
kitchen  door,  about  forty  inches  from  the  ground,  were  five 
marks.  It  is  claimed  that  these  were  marks  of  human  blood  and 
were  the  finger-print  impressions  of  the  defendant.  Reference 
will  again  be  made  to  these  marks.  The  circumstances  surround- 
ing the  killing  bear  ample  testimony  to  the  deliberate  and  pre- 
meditated nature  of  the  murder.  There  was  money  in  the  house 
at  the  time  of  the  murder  but  none  of  it  was  stolen,  and  there 
is  nothing  to  indicate  that  theft  was  a  motive  which  induced  the 
act  of  the  murderer.  It  appears  by  testimony  independent  of 
the  confessions  made  by  the  defendant  which  will  be  discussed 
below,  that  before  the  murder  the  defendant's  employer  and 
Barrett  had  quarreled,  that  they  were  not  upon  good  terms, 
and  that  angry  words  had  passed  between  them  as  to  the  right 
to  use  a  spring  near  the  boundary  of  the  two  farms.  The  de- 
fendant's employer  had  spread  poisoned  corn  upon  his  land 
near  the  land  of  the  deceased  to  kill  the  chickens  of  the  deceased, 
saying  that  it  was  placed  there  to  kill  crows.  The  defendant 
knew  of  this  ill  feeling  existing  between  his  employer  and  the 
deceased.  The  defendant  and  his  employer  had  discussed  the 
purchase  of  Barrett's  farm  with  a  view  of  giving  the  defendant 
a  home  upon  it,  and  Barrett  had  been  asked  to  put  a  price  upon 
his  farm  andiiad  fixed  a  price  which  the  defendant  and  his  em- 
ployer thought  was  too  high.     So  much  of  this  case  seems  not 
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to  be  open  to  dispute.  Upon  seven  different  occasions  and  to 
four  different  persons  the  defendant  confessed  that  he  com- 
mitted the  murder  and  it  is  claimed  that  in  his  confessions  he 
implicated  his  employer.  It  is  not  necessary  to  state  in  detail 
the  contents  of  these  varous  confessions  or  to  refer  to  the  cir- 
cumstances under  which  they  were  made.  It  is  sufficient  for 
our  present  purpose  to  point  out  that  these  confessions  un- 
equivocally admit  the  defendant's  guilt  and  show  that  the  motive 
actuating  him  was  the  removal  of  Barrett  in  the  hope  that  his 
farm  could  then  be  purchased  and  that  he  might  secure  a  home 
upon  it  with  the  assistance  of  his  employer.  With  this  brief 
outline  of  the  nature  of  the  case  we  are  in  a  position  to  consider 
the  objections  urged  by  the  appellant  to  the  judgment  of  con- 
viction. 

The  claim  that  the  defendant  established  an  alibi  rests  upon 
the  defendant's  own  testimony,  which  the  jury  did  not  regard 
as  worthy  of  belief.  The  time  of  the  murder  is  not  fixed  with 
precision.  It  is  evident,  however,  that  it  happened  between 
9:80  and  11  o'clock.  The  defendant  testified  that  he  arrived 
at  his  dwelling  house  from  Canajoharie  at  about  10  o'clock. 
In  this  he  is  corroborated  by  the  testimony  of  a  fellow- 
workman  named  Ure.  There  was,  however,  ample  time  after 
this  for  the  defendant  to  have  committed  the  murder.  Barrett's 
farm  house  was  but  a  short  distance  away  from  the  place  where 
the  defendant  concededly  was  at  10  o'clock  and  it  was  possible 
for  the  defendant  arriving  at  his  house  at  10  to  have  armed 
himself  with  the  revolver  which  it  is  said  he  had  hidden  in  the 
bam  and  to  have  committed  the  murder  and  returned  to  his 
house  by  11  o'clock.  It  is  true  that  he  testified  that  after  he 
returned  at  10  he  went  to  bed  and  remained  there  during  the 
night.  He  was  corroborated  in  this  by  the  testimony  of  his 
wife.  Their  testimony,  however,  merely  presented  an  issue  of 
fact  which  the  jury  decided  against  the  defendant. 

In  connection  with  the  objection  last  discussed,  which  relates 
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to  the  time  when  the  murder  was  committed,  it  is  convenient 
to  consider  the  request  to  charge  which  the  defendant  made  in 
relation  to  Boyd  Barrett.  At  the  close  of  the  charge  defendant's 
counsel  said :  "  Since  the  exact  time  when  John  Barrett  was 
killed  is  a  material  and  relevant  fact  upon  the  question  of  de- 
fendant's guilt  or  innocence,  the  People's  failure  to  call  Boyd 
Barrett  to  testify  and  to  submit  him  to  cross-examaination 
requires  the  inference  that,  had  he  testified,  his  testimony,  in 
connection  with  the  other  testimony  in  the  case,  would  estab- 
lish beyond  a  reasonable  doubt  that  John  Barrett  was  killed 
before  ten  p.  m  of  the  day  on  which  he  was  murdered."  In 
answer  to  this  request  the  court  stated  there  was  testimony  from 
which  the  jury  might  infer  that  Boyd  Barrett  was  a  man  of  low 
mentality  who  could  not  testify  intelligently,  and  that  if  ^^  he 
was  a  man  of  such  a  low  mentality  that  he  could  not  reason,  so 
low  that  he  could  not  understand  the  nature  of  an  oath,  and 
that  his  testimony  would  not  be  reliable  under  any  circum- 
stances," then  the  People  were  not  required  to  bring  him  be- 
fore the  jury.  The  request  to  charge  made  by  the  defendant's 
counsel  was  much  too  broad  to  justify  the  court  in  charging 
it;  but  in  addition  to  this  defect  of  form,  the  court  was 
justified  in  refusing  to  charge  as  requested  in  view  of  the  evi- 
dence in  the  record  that  Boyd  Barrett  was  deficient  in  under- 
standing and  not  able  to  talk  intelligently.  Under  these  cir- 
cumstances no  inference  adverse  to  the  People  could  be  drawn 
from  the  failure  of  the  district  attorney  to  call  him  as  a  wit- 
ness. The  defendant  himself  testified  that  Boyd  Barrett  was 
**  a  boy  that  can  hardly  talk,"  and  there  is  no  evidence  in  the 
record  suggesting  the  contrary.  Moreover,  if  there  was  any 
doubt  about  Boyd's  ability  to  testify,  or  if  the  defendant  wished 
his  testimony,  he  could  have  been  called  by  the  defense.  Boyd 
Barrett  was  present  in  the  court  room  during  the  trial,  and 
upon  one  occasion  was  called  upon  to  stand  while  he  was  iden- 
tified by  a  witness.    Either  side  could  have  called  him  as  a  wit- 
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ness.  The  failure  of  the  district  attorney  to  call  him,  under 
the  circumstances  disclosed,  justified  the  court  in  its  refusal 
to  charge  as  requested. 

Whether  or  not  the  confessions  of  the  defendant  were  volun- 
tary was  the  subject  of  conflicting  testimony.  The  court  re- 
ceived all  the  evidence  that  was  offered  bearing  upon  this  ques- 
tion and  submitted  the  matter  to  the  jury  with  proper  in- 
structions which  left  it  to  the  jury  to  say  whether  or  not  the 
confessions  were  voluntary.  We  cannot  say  upon  the  evi- 
dence presented  that  the  jury  were  not  justified  in  concluding 
that  the  confessions  were  voluntary.  The  defendant  is  said 
first  to  have  been  subjected  to  threats  in  December,  1913, 
the  month  during  which  the  crime  was  committed,  but  it 
is  not  claimed  that  the  defendant  made  any  confession  during 
this  month.  He  is  said  to  have  again  been  threatened  on  the 
night  of  June  23d,  1914,  but  it  is  not  claimed  that  he  made  any 
confession  at  this  time.  The  first  confession  is  said  to  have 
been  made  on  June  25th,  1914.  In  view  of  the  fact  that  the 
alleged  threats  against  the  defendant  were  made  so  long  a  time 
before  the  confessions  were  made,  we  would  not  be  justified  in 
asserting  as  a  matter  of  law  that  the  confessions  were  involun- 
tary. While  in  a  room  waiting  to  be  taken  before  the  coroner 
the  defendant  got  upon  his  knees  and  uttered  the  following 
prayer :  "  Oh  God,  my  Heavenly  Father,  I  pray  of  Thee  that 
Thou  will  forgive  me  for  my  sins  in  this  crime  that  I  have 
committed;  that  Thou  wilt  take  care  of  my  darling  wife  and 
my  little  boy  and  make  him  a  better  man  than  his  father.'* 
Van  Wie  was  present  and  told  the  defendant  that  the  prayer 
involved  a  confession  and  the  defendant  said  he  knew  that  and 
was  willing  to  confess.  He  was  taken  before  the  coroner  and 
made  and  signed  two  sworn  statements  admitting  his  guilt 
and  describing  in  detail  the  circumstances  under  which  he  com- 
mitted the  murder.  He  repeated  his  confession  to  the  wife 
of  the  coroner  and  to  a  newspaper  editor  who  Called  upon  him 
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while  he  was  confined  in  jail.     He  also  made  confessions  to 
other  persons.     The  only  confessions  to  which  there  can  be 
said  to  be  any  color  of  justification  for  the  claim  that  they 
were  as   a  matter  of  law   involuntary,  were  the   two   sworn 
confessions  made  to  the  coroner.     It  is  significant  also  that 
although  the  defendant  testified  upon  the  trial  as  to   these 
confessions  he  did  not  deny  that  he  made  them  or  that  the  testi- 
mony of  the  witnesses  as  to  what  he  had  said  in  these  con- 
fessions was  true.    The  confessions  were  admissible  in  evidence 
against  the  defendant  and  were  submitted  to  the  jury  under 
proper  instructions  and  under  these  circumstances  the  verdict 
of   the   jury   is   conclusive   upon    their   voluntary   character. 
(People  V.  Ferola,  215  N.  Y.  285 ;  People  v.  Garfalo,  207  N.  Y. 
141,  29  N.  Y.  Crim.  527;  People  v.  Rogers,  192  N.  Y.  831, 
22  N.  Y.  Crim.  876;  People  v.  Chapleau,  121   N,  Y.  266; 
People  V.  McGloin,  91  N.  Y.  241, 1  N.  Y.  Crim.  154;  Teachout 
v.  People,  41  N.  Y.  7;  Hendrickson  v.  People,  10  N.  Y.  13.) 
It  is  further  claimed  that  these  confessions  were  not  sufficiently 
corroborated  to  justify  the  verdict  of  the  jury.     It  is  pro- 
vided in  section  895  of  the  Code  of  Criminal  Procedure  that  the 
confession  of  the  accused  "  is  not  sufficient  to  warrant  his  con- 
viction, without  additional  proof  that  the  crime  charged  has 
^n  committed."     It  will  be  observed  that  the  statute  docs 
not  require  that  the  confession  itself  shall  be  corroborated. 
^^  f>rovides  merely  that  alone  it  shall  be  insufficient  to  warrant 
^^zi  vi<»tion.    The  only  additional  proof  which  the  statute  makes 
^^^^^sary  to  justify  a  jury  in  convicting  a  defendant  who  has 
^^^-'^^'^ssed  his  guilt  is  that  there  shall  be  proof  "  that  the  crime 
^-y*^^*",^ed  has  been  committed."     There  must  be  evidence  in  ad- 
'*'^^:»^  to  the  confession  to  prove  the  corpus  delicti^  but  when, 
^     ^■-^^^^   this  case,  the  corpus  delicti  is  proved  by  independent 
^'"""'^^-■-^^:mce,  and  the  defendant  has  voluntarily  confessed  his  guilt, 
^^^^^e  for  the  jury  is  made  out,  and  a  conviction  based  upon 
^^^'^     "testimony  is  warranted  in  law.    At  common  law  the  nature 
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and  degree  of  evidence  in  addition  to  a  confession  that  was 
required  is  said  to  have  been  governed  by  "  judicial  practice  " 
rather  than  by  the  "  law  of  evidence,'^  and  the  courts  seem 
not  always  to  have  been  in  agreement  as  to  the  rule  applied. 
(Wigmore  on  Ev.  §  2070.)  In  this  state  the  statute  referred 
to  above  has  put  at  rest  any  uncertainty  that  may  have  existed 
upon  this  subject  and  codifies  the  rule  that  there  must  be  proof 
in  addition  to  the  confession  as  to  the  corptis  delicti.  (People 
V.  Badgley,  16  Wend.  58;  People  v.  Jaehne,  103  N.  Y.  182, 
199,  4  N.  Y.  Crim.  478;  People  v.  Deacons,  109  N.  Y.  874, 
878;  People  v.  Brasch,  198  N.  Y.  46,  60,  28  N.  Y.  Crim.  69; 
People  V.  Burness,  178  N.  Y.  429,  481;  People  v.  Giusto, 
20G  N.  Y.  67,  27  N.  Y.  Crim.  818.)  In  the  present  case  the 
fact  of  the  killing  of  John  Barrett  and  that  he  was  mur- 
dered with  deliberation  and  premeditation  was  abundantly 
proved  without  regard  to  any  of  the  confessions  of  the  de- 
fendant. Indeed,  it  was  a  conceded  fact  in  the  case  that  was 
affirmed  upon  both  sides.  Under  these  circumstances  there  can- 
not be  doubt  that  if  the  People  proved  that  the  confessions 
were  voluntary  there  was  ample  evidence  to  justify  the  jury  in 
convicting  the  defendant,  without  regard  to  the  corroboration 
which  is  said  to  have  been  derived  from  the  comparison  of  the 
finger-print  impressions  of  the  defendant  with  the  marks  that 
were  found  upon  the  clapboards  of  the  house  near  the  kitchen. 
It  is  earnestly  insisted  that  the  admission  in  evidence  of  the 
testimony  of  an  alleged  expert  as  to  finger-print  impressions 
was  error  and  of  such  a  material  character  as  to  have  wrought 
grave  injury  to  the  defendant  and  to  necessitate  the  reversal 
of  this  judgment.  This  testimony  was  given  in  relation  to  five 
separate  marks  which  were  discovered  upon  the  clapboards 
of  the  house  near  the  kitchen  door.  The  portion  of  the  boards 
bearing  these  marks  was  cut  out  and  was  submitted  to  experts 
in  finger  printing  and  was  offered  in  evidence  upon  the  trial. 
The  marks  were  so  placed  upon  the  board  and  were  of  such 
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a  shape  or  design  that  they  could  have  been  made  by  soiled 
fingers.  It  was  proved  that  the  impressions  represented  by 
these  marks  were  made  in  human  blood.  The  evidence  upon 
this  subject  was  summarized  by  the  trial  judge  in  his  charge 
to  the  jury  as  follows : 

"Hamilton  says  that  the  marks  were  the  marks  of  fresh 
blood  upon  the  finger  ends  of  a  human  hand.  Finger  impres- 
sions of  the  left  hand  of  this  defendant  were  taken  upon  various 
occasions.  In  these  experiments  the  left  hand  of  the  defendant 
was  held  at  the  wrist  alone,  and  the  hand  permitted  to  assume  a 
natural  position,  with  the  fingers  extended  when  the  fingers 
touched  the  paper  below.  These  impressions  made  upon  several 
sheets  of  paper  were  such  that  the  finger  prints  of  the  four 
fingers  fitted  over  the  four  finger  prints  upon  the  clapboards. 
Whether  this  be  a  coincidence  of  great  value  will  be  determined 
by  the  jury.  Also,  it  was  sworn  by  Hamilton  that  the  linea- 
tions  upon  the  thumb  exactly  corresponded  with  the  lineations 
upon  the  lower  mark  upon  the  clapboard.  Hamilton  swears 
that  these  marks  were  the  finger  prints  of  the  left  hand  of  the 
defendant."  At  the  close  of  the  charge  the  counsel  for  the 
defendant  asked  the  court  to  charge:  "That  they  need  not 
adopt  the  opinion  o^  the  witness  Hamilton  that  the  stains  upon 
People's  Exhibits  11  and  12  are  of  human  blood.  They  may 
give  it  such  weight  as  they  deem  fitting."  The  court  charged 
as  requested.  Counsel  then  said :  "  I  ask  your  honor  also  to 
charge,  in  considering  the  question,  that  is,  as  to  whether  the 
stains  are  human  blood,  they  should  give  due  weight  to  Mr. 
Hamilton's  testimony,  in  effect,  that  that  fact  could  be  as- 
certained only  by  a  highly  trained  expert  upon  both  chemical 
and  microscopic  analysis,  each  of  which  must  be  conducted 
with  extreme  care,  and  that  the  constituents  so  analyzed  and 
studied  must  be  changed  into  crystalline  forms  only  visible 
through  high  powered  miscroscopcs,  and  that  the  crystals  made 
from  human  blood  and  those  made  from  the  blood  of  some  other 
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animals  so  closely  resemble  each  other  that  extreme  nicety  of 
observation  by  a  competent  expert  is  requisite  to  detect  the 
slight  differences  and  conclude  that  the  substance  under  ob- 
servation is  the  product  of  human  blood  and  not  the  product 
of  the  blood  of  some  other  animal.  That  was  in  substance  his 
testimony  as  to  that."    The  court  again  charged  as  requested. 

The  record  shows  that  the  following  requests  and  rulings 
were  made: 

Defendant's  counsel,  Mr.  Nellis:  "Before  the  jury  can  be 
satisfied  that  the  stains  were  made  by  the  left  hand  of  defendant 
on  the  night  of  the  murder,  each  one  of  the  following  proposi- 
tions must  be  established  to  their  satisfaction  beyond  a  rea- 
sonable doubt: 

"  1.  The  stains  did  not  exist  prior  to  that  day. 

**  2.  They  were  made  by  human  blood. 

**  8.  The  blood  was  of  the  murdered  man  or  his  daughter  or 
of  their  mingled  blood, 

"  4.  Stain  marked  W — that  is  the  one  for  the  little  finger 
— was  made  by  the  defendant's  little  finger. 

'  5.  Stain  marked  X  was  made  by  defendant's  ring  finger. 
'  6u  Stain  marked  Y  was  made  by  defendant's  middle  finger. 
'  7.  Stain  marked  Z  was  made  by  defendant's  forefinger. 

**  8.  That  these  stains  were  made  simultaneously. 

"  9.  That  they  were  not  made  at  the  same  time  stain  marked 
K  was  made.     You  know  the  expert  said — 

"The  Court:    At  the  same  identical  moment? 

"  Mr.  Nellis :    Yes,  sir. 

"The  Court:    Is  that  all? 

"  Mr.  Nellis :    That  is  all  of  the  particular  request  to  charge. 

"  The  Court :    I  so  charge. 

"  Mr.  Nellis :  They  must  be  satisfied  of  each  one  of  those 
things  beyond  a  reasonable  doubt. 

"The  Court:    Yes. 
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**  Mr.  Nellis :  Now,  excluding  the  confessions,  there  is  no 
sufficient  proof  to  establish  beyond  a  reasonable  doubt  that 
stain  marked  K  is  a  thumb  print  and  not  a  finger  print.  Mr. 
Hamilton  so  said.  He  didn't  know  by  looking  at  the  stain 
whether  it  was  a  thumb  print  or  a  finger  print. 

"  The  Court :  I  will  charge  there  is  no  testimony  upon  that 
subject. 

"Mr.  Nellis:    All  right,  just  as  well,  I  will  accept  that. 

"  Excluding  the  confessions,  there  is  no  sufficient  proof  that 
stains  marked  W,  X,  Y,  Z  and  K  were  not  made  simultaneously ; 
that  is,  by  the  hand  reaching  out  and  put  on  that  wall;  that 
there  is  no  sufficient  proof  that  the  whole  hand  was  not  put 
against  the  board  at  the  same  time. 

"  The  Court :  I  will  charge  there  is  no  testimony  upon  that 
subject.  However,  inference  is  proof.  The  jury  may  in- 
dulge in  inference." 

Before  testifying  to  his  opinion  as  to  the  identity  of  the 
defendant's  finger  prints  with  the  marks  upon  the  board  the 
witness  explained  fully  his  qualifications,  specified  the  circum- 
stances upon  which  he  predicated  his  opinion  and  swore  that 
he  was  able  to  express  an  opinion  with  reasonable  certainty. 
He  was  exhaustively  and  skillfully  cross-examined  as  to  every 
detail  of  his  testimony.  Ample  basis  was  afforded  for  the  jury 
to  come  to  an  intelligent  conclusion  as  to  the  correctness  of  the 
opinion  which  he  expressed.  In  view  of  the  progress  that  has 
been  made  by  scientific  students  and  those  charged  with  the 
detection  of  crime  in  the  police  departments  of  the  larger 
cities  of  the  world,  in  effecting  identification  by  means  of  finger- 
print impressions,  we  cannot  rule  as  a  matter  of  law  that  such 
evidence  is  incompetent.  Nor  does  the  fact  that  it  presents  to 
the  court  novel  questions  preclude  its  admission  upon  common- 
law  principles.  The  same  thing  was  true  of  typewriting,  pho- 
tography and  X-ray  photographs,  and  yet  the  reception  of  such 
evidence  is  a  common  occurrence  in  our  courts.     The  evidence 
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to  prove  identity  often  presents  doubtful  and  unsatisfactory 
features.  One  man  may  be  mistaken  for  another  because  they 
look  alike,  or  identity  of  person  may  be  inferred  from  similarity 
of  features,  height,  expression  or  a  variety  of  other  circum- 
stances. Under  common-law  principles  whatever  tends  to  prove 
any  material  fact  is  relevant  and  competent.  The  evidence 
as  to  footprints  is  admissible.  (Young  v.  State,  68  Ala.  569, 
574 ;  Jones  v.  State,  63  Ga.  895,  898,  401 ;  People  v.  Storrs, 
207  N.  Y.  147,  158.)  In  Castleton's  Case  (8  Crim.  App.  Rep. 
74)  the  Court  of  Criminal  Appeal  in  England  upheld  a  con- 
viction where  the  only  proof  of  identification  was  evidence  as 
to  finger  prints  upon  a  candle.  In  People  v.  Jennings  (252  111. 
584)  evidence  was  received  of  the  imprint  of  four  fingers  of 
someone's  left  hand  in  fresh  paint  upon  a  railing,  and  also  the 
opinion  of  experts  that  such  finger  prints  and  the  finger  prints 
of  the  defendant  were  impressions  of  the  same  hand.  The 
opinion  of  Chief  Justice  Cabtee  in  that  case  contains  an  in- 
structive and  learned  discussion  of  this  whole  subject.  The 
fact  that  error  may  sometimes  result  in  effecting  identification, 
by  this  means  affords  no  reason  for  the  exclusion  of  such  evi- 
dence. Mistakes  may  also  occur  in  effecting  identification  by 
personal  appearance,  casual  meeting,  by  handwriting  or  by 
one's  voice  heard  in  the  dark  or  over  the  telephone,  but  eiri- 
dence  of  this  character  is  admissible  and  its  weight  is  to  be 
determined  by  the  jury.  Courts  have  often  allowed  proof  of 
circumstances  apparently  very  trivial  as  evidence  upon  which 
identification  might  be  effected.  (State  v.  Rainsbarger,  74  la, 
196;  Wilbur  v.  Hubbard,  85  Barb.  808.)  The  evidence  of  the 
expert  as  to  the  identity  of  the  finger  prints  of  the  defendant, 
with  the  blood  marks  found  upon  the  clapboards  of  the  house, 
was  a  proper  subject  for  the  consideration  of  the  jury.  The 
weight  to  be  given  to  this  evidence  was  for  the  jury,  not  the 
court,  to  determine.  Certainly  the  reception  of  this  evidence 
would  not  justify  the  reversal  of  this  judgment.     It  is  urged 
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that  the  trial  court  erred  in  excluding  the  evidence  of  one 
Woollard.  When  the  murder  was  being  investigated  by  the 
authorities  Woollard  was  employed  by  the  county  of  Mont- 
gomery as  an  attorney,  and  in  that  capacity  he  took  certain 
affidavits  from  some  of  the  witnesses.  Van  Wiewas  a  special 
deputy  sheriff  and  had  been  instrumental  in  gathering  evi- 
dence against  the  defendant.  He  was  a  witness  in  behalf  of 
the  People  upon  the  trial.  Upon  cross-examination  he  was 
asked  as  to  certain  statements  that  he  was  alleged  to  have  made 
to  Woollard  to  the  effect  that  he  wished  to  get  evidence  against 
the  defendant's  employer  and  that  the  defendant  was  a  man 
who  was  easily  controlled.  He  denied  making  these  statements. 
To  contradict  him  the  defense  offered  the  testimony  of  Wool- 
lard. Objection  to  this  testimony  was  urged  upon  the  ground 
that  Wollard  was  acting  as  attorney  for  the  county  and  could 
not  disclose  the  information  that  he  had  received  in  that  capac- 
ity. The  court  sustained  this  objection.  Several  other  persons 
were  present  when  this  alleged  conversation  occurred.  The 
ground  upon  which  this  ruling  was  based  was  erroneous. 
(People  V.  Buchanan,  146  N.  Y.  1.)  While  this  evidence  might 
well  have  been  admitted  for  the  purpose  of  showing  bias  or 
hostility  on  the  part  of  the  witness  (People  v.  Brooks,  181 
N.  Y.  821),  its  exclusion  can  hardly  be  said  to  constitute  prej- 
udicial error.  In  so  far  as  it  was  offered  to  show  that  the 
witness  had  said  that  the  defendant  was  a  man  easily  con- 
trolled it  did  not  tend  to  establish  bias  or  hostility  to  the 
defendant  and  was  relevant  only  upon  the  issue  as  to  whether 
the  confessions  were  voluntary.  In  so  far  as  it  was  designed 
to  show  hostility  against  the  defendant's  employer,  it  was, 
under  the  peculiar  facts  of  this  case,  admissible.  It  was,  how- 
ever, in  any  event,  somewhat  remote  and  the  whole  cross-ex- 
amination of  Van  Wie  and  the  other  facts  proven  in  reference 
to  his  testimony  left  no  doubt  as  to  his  interest  in  securing  a 
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conviction.  Under  these  circumstances,  which  were  considered 
by  the  jury,  it  is  not  reasonable  to  suppose  that  the  admission 
of  this  testimony  could  have  contributed  to  change  the  result. 
Its  exclusion,  therefore,  was  one  of  those  errors  which  this 
court  in  a  case  of  this  character  is  expressly  required  to  dis- 
regard.    (Code  Crim.  Pro.  sec.  542.) 

It  is  urged  that  the  exclusion  of  the  testimony  of  the  witness 
Zimmer  was  error.  Zimmer  was  a  private  detective  who  had 
resided  after  the  murder  at  the  house  of  the  defendant's  em- 
ployer, and  had  the  defendant  and  his  employer  under  observa- 
tion for  a  considerable  period  of  time.  The  defendant  sought 
to  prove  by  him  that  neither  the  defendant  nor  his  employer 
had  acted  in  a  manner  to  indicate  consciousness  of  guilt  on 
their  part.  Objection  was  made  to  this  testimony  on  the  ground 
that  it  was  prohibited  under  section  74j-b  of  the  General  Busi- 
ness Law  as  amended  by  chapter  516  of  the  Laws  of  1910. 
The  court  sustained  this  objection.  *That  section  prohibits 
a  licensed  detective  from  revealing  without  his  employer's  con- 
sent information  obtained  by  him  "  except  as  shall  be  required 
by  law."  It  clearly  was  without  application  to  this  case,  and 
the  reason  assigned  by  the  court  for  the  exclusion  of  this  testi- 
mony was  erroneous.  While  the  ground  assigned  for  this  rulings 
was  erroneous,  the  ruling  itself  was  correct.  The  evidence 
sought  to  be  presented  was  incompetent;  it  was  purely  nega- 
tive in  character,  and  designo^l  merely  to  show  that  the  witness 
had  been  unable  to  discover  evidence  of  the  defendant's  guilt. 
In  offering  this  testimony  the  defendant's  counsel  said :  **  I 
want  to  have  him  divulge  nothing  that  he  has  learned  but  what 
he  has  failed  to  learn  in  spite  of  all  his  trying."  As  the  evi- 
dence thus  sought  to  be  introduced  was  incompetent,  no  error 
can  be  predicated  upon  its  exclusion.  Defendant's  counsel 
asked  the  court  to  charge  that  the  defendant's  good  character 
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**  which  is  not  questioned  is  presumptive  evidence  of  his  inno- 
cence.'*    In  response  to  this  request  the  court  said :     "  I  will 
charge  the  jury  that  the  evidence  of  his  good  character  in,  it- 
self might  be  sufficient  to  create  a  reasonable  doubt."     To 
this  charge  the  defendant  excepted  and  again  repeated  his  last 
request  to  charge  and  the  court  replied :     "  He  is  presump- 
tively innocent  in  all  respects  until  the  proof  shows  otherwise.'* 
The  refusal  of  the  court  to  charge  as  requested  was  not  error 
when  considered  in  connection  with  the  charge  made.     The  de- 
fendant  is   presumed   innocent   even   where  evidence   of   good 
character  is  not  offered.     Evidence  of  good  character  when 
considered  in  connection  with  all  the  other  evidencp  in  the  case 
may   create  in  the  minds  of  the  jurors  a  reasoftable  doubt, 
when  without  such  evidence  none  would  exist.     The  court  had 
already  charged  the  jury  as  to  the  presumption  of  innocence  and 
repeated  this  charge  when  this  request  was  made  and  charged 
the  jury  that  evidence  of  good  character  might  of  itself  be 
sufficient  to  create  a  reasonable  doubt.     In  People  v.  Conrow 
(200  N.  Y.  356,  860),  upon  which  the  appellant  relics,  the 
charge  under  review  was  different  from  the  charge  made  in  this 
case.     In  that  case  the  court  did  not  charge  the  jury  that  cvi- 
dcncQ  of  previous  good  character  may  of  itself  create  a  rca- 
sans-lylQ  doubt,  but  erroneously  limited  the  consideration  of  the 
^^^Jcfvnce  of  good  character  to  a  case  where  the  questions  of 
^^^^   effecting  the  quiet  or  innocence  of  the  accused  w^re  closely 
^^"      *^c?arly   evenly   balanced.      The   jury    in    the   present   case 
^^'"^^      correctly  instructed  on  this  subject  and  no  just  ground 
iticism  exists. 

e  have  examined  the  other  points  ur.rfcd  upon  our  attcn- 
"^^^J^^CV  in  the  brief  of  the  appellant,  but  find  notliin.c^  in  them  that 
Mild  justify  a  reversal  of  the  judgment  or  that  requires  dis- 
cussion.    The  evidence  presented  a  question  of  fact  for  the 
jury  and  is  sufficient,  if  true,  to  justify  the  judgment  of  con- 
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viction.  The  trial  was  free  from  any  substantial  error.  Under 
these  circumstances  no  reason  exists  which  would  justify  this 
court  in  interfering  with  the  judgment. 

The  judgment  of  conviction  should  be  affirmed. 

HiscocK,   Chase,   Cuddeback   and   Milleb,   JJ.,   concur; 
WiLLA&D  Ba&tlett,  Ch.  J.y  uot  voting;  Hogan,  J.,  dissents* 

Judgment  of  conviction  affirmed. 
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SUPREME  COURT— APPELLATE  DIVISION— FIRST 
DEPARTMENT, 

July  1915. 
THE  PEOPLE  V.  WILLIAM  SANGER. 

(168  App.  Div.  836.) 

Intebmediabt  ordeb  of  the  court  of  general  sessions — Certificate  fob 
fb0sec17ti0n  by  indictment  refused— appeal. 

An  order  of  the  Court  of  General  Sessiona  of  the  city  of  New  York 
refusing  a  certificate  that  it  is  reasonable  that  a  charge  against  the  de- 
fendant should  be  prosecuted  by  indictment  is  an  intermediary  order 
and  is  not  appealable.  Such  order  can  be  reviewed  only  on  an  appeal 
from  a  judgment  of  conviction. 

Appeal  by  the  defendant,  William  Sanger,  from  an  order  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  entered  in  the  ofBce  of  the  clerk  of  said 
court  on  the  5th  day  of  April,  1915,  denying  his  motion  for  a 
certificate  that  the  charge  against  him  should  be  prosecuted 
by  indictment. 

Gilbert  E,  Roe^  for  the  appellant. 

Stanley  L.  Richter^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  was  arrested  upon  a  complaint  charging  him 
with  the  crime  of  "  uttering  an  advertisement,  purporting  to 
give  information  where,  how,  when,  of  whom,  and  by  what  means 
an  article  purporting  to  be  for  immoral  use,  could  be  obtained.'* 
(Penal  Law,  §  1141,  subd.  1.) 

After  a  hearing  before  the  magistrate  who  issued  the  warranty 
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the  defendant  was  held  for  trial  before  the  Court  of  Special 
Sessions  for  the  county  of  New  York,  and  pending  such  trial 
was  admitted  to  bail  in  the  sum  of  $500.  Thereafter  he  was 
arraigned  before  the  Court  of  Special  Sessions,  pleaded  not 
guilty,  and  a  day  fixed  for  the  trial.  The  defendant  there- 
upon moved,  before  the  Court  of  General  Sessions  of  the  City 
and  County  of  New  York,  that  a  certificate  be  granted  that  it 
is  reasonable  that  the  charge  shall  be  prosecuted  by  the  in- 
dictment. (Inferior  Criminal  Courts  Act  of  the  City  of  New 
York  [Laws  of  1910,  chap.  659],  §  81,  subd.  1,  clause  c,  as  amd. 
by  Laws  of  1911,  chap.  576.)  The  motion  was  denied  and  de- 
fendant appeals. 

There  is  no  right  of  appeal  in  a  criminal  case  unless  the  same 
be  given  by  statute  (Matter  of  Montgomery,  126  App.  Div. 
72),  and  the  only  provision  of  the  statute  which  permits  an 
appeal  is  from  a  judgment  of  conviction.  (Code  Crim.  Proc. 
§  517.)  The  order  appealed  from  is  an  intermediary  one,  and, 
therefore,  is  not  appealable.  (People  v.  Dunn,  81  App.  Div. 
189;  affd.,  157  N.  Y.  528;  People  v.  Martin,  No.  1,  99  App. 
Div.  872;  People  v.  Di  Bol,  105  id.  640;  Matter  of  Mont- 
gomery, supra,  and  authorities  there  cited;  People  v.  Hyde, 
146  App.  Div.  638.)  It  can  be  reviewed  only  on  appeal  from 
the  judgment  of  conviction. 

It  follows  that  the  appeal  must  be  dismissed. 

Ingraham,  p.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  con- 
curred. 

Appeal  dismissed. 
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SUPREME  COURT— APPELLATE  DIVISION— FIRST 
DEPARTMENT, 

July  9, 1915. 
THE  PEOPLE  V.  LOUIS  THAU. 

(168  App.  Div.  842.) 

Evidence — Cbime— Assault— Warning  not  to  wobk  in  non-union  shop 
— Transactions  prior  to  assault. 

In  a  criminal  prosecution  for  assault  in  the  second  degree,  it  is 
reversible  error  to  allow  the  prosecution  to  prove  that  two  weeks  before 
the  assault  the  defendant  with  otlier  persons  accompanied  a  "  walking 
delegate"  to  the  place  of  business  of  the  complaining  witness,  where 
the  delegate  warned  complainant  not  to  work  for  a  non-union  shop, 
there  hemg  no  evidence  that  the  defendant  heard  the  conversation  with 
the  delegate,  or  that  the  complaining  witness  ever  worked  in  a  non- 
union shop. 

Appeal  by  the  defendant,  Louis  Thau,  from  a  judgment  of 
the  County  Court  of  Bronx  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  24th  day  of  December,  1914,  con- 
victing him  of  the  crime  of  assault  in  the  second  degree,  and 
also  from  an  order  denying  his  motion  for  a  new  trial  and  in 
arrest  of  judgment. 

Abraham  Levy^  for  the  appellant. 

Edward  J.  Glennon^  for  the  respondent. 

Scott,  J.  : 

The  defendant  was  tried  and  convicted  in  the  County  Court 
of  Bronx  county  of  the  crime  of  assault  in  the  second  degree. 
According  to  the  testimony  of  the  complaining  witness  and 
several  members  of  his  family,  the  defendant  was  guilty  of  a 
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brutal  and  unprovoked  assault.  His  defense  was  an  alibi  which 
was  supported  by  the  testimony  of  his  employer  and  several  of 
his  fellow-employees.  If  this  had  been  the  whole  case  we  could 
not  have  said  that  the  verdict  of  guilty  was  unsupported  by  the 
evidence. 

Over  the  objection  and  exception  of  the  defendant,  however, 
the  court  allowed  the  People  to  prove  that  about  two  weeks 
before  the  commission  of  the  alleged  assault  the  defendant, 
with  a  large  number  of  other  persons,  accompanied  a  ^^  walking 
delegate  '*  to  the  place  of  business  of  the  complaining  witness, 
and  said  delegate  uttered  a  warning  to  complainant  in  case  he 
should  work  for  a  non-union  shop.  It  does  not  appear  that 
defendant  heard  the  conversation  between  the  delegate  and  the 
complainant,  or  that  the  complainant  then  did  or  ever  had 
worked  for  a  non-union  shop.  We  are  unable  to  see  the  com- 
petency of  this  evidence.  There  was  no  question  of  intent  in 
the  case,  nor  of  identity.  The  intent  was  sufficiently  shown  by 
the  fact  of  the  assault.  As  to  the  identity,  it  was  made  quite 
clear  that  the  witnesses  for  the  People  knew  denfendant  well,  at 
least  by  sight.  Furthermore,  on  the  occasion  of  the  visit  in  the 
company  of  the  walking  delegate  the  defendant  was  one  of  fif- 
teen or  twenty  young  men  who  were  present.  The  admission 
of  the  evidence  is  sought  to  be  justified  on  the  ground  that  it 
served  to  prove  a  motive  for  the  asault,  and  its  tendency  cer- 
tainly was  to  impress  the  jury  with  the  idea  that  the  assault 
grew  out  of  labor  troubles.  But  there  is  no  evidence  that  the 
complaining  witness  had  had  any  trouble  with  any  labor  organ- 
ization, or  had  done  anything  to  incite  the  enmity  of  defendant 
or  any  member  of  such  an  organization.  On  the  contrary,  he 
vigorously  denied  that  he  had  had  any  such  quarrel.  Of  course 
the  two  occurrences  were  so  dissimilar  that  the  proof  had  no 
tendency  to  establish  a  common  intent.  In  short,  the  occur- 
rence two  weeks  before  the  commission  of  the  alleged  assault 
was  entirely  independent  of  and  disconnected  with  the  crime 
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alleged  in  the  indictment,  and  was  not  admissible  to  explain 
the  motive  or  intent  with  which  the  assault  was  committed. 
(People  V.  Flanigan,  42  App.  Div.  818;  People  v.  Romano,  S* 
id.  318,  820.)  There  are  undoubtedly  cases  in  which  evidence 
of  independent  happenings  is  competent  to  support  an  indict- 
ment for  a  particular  offense  (People  v.  Molineux,  168  N.  Y. 
264),  but  they  are  exceptions  to  the  general  rule,  which  is  that 
it  is  error  to  receive  in  evidence,  as  proof  of  the  offense  charged, 
a  happening  or  offense  other  than  that  charged  in  the  indict- 
ment and  unrelated  thereto.  "  Evidence  which  tends  only  to 
prove  collateral  facts  and  has  not  a  natural  tendency  to  estab- 
lish the  fact  in  controversy,  should  be  excluded  because  (a) 
it  would  have  a  tendency  to  withdraw  and  mislead  the  attention 
and  deliberation  of  the  jury  from  the  real  issue  under  inquiry, 
and  (b)  would  subject  the  accused  to  charges  unconnected 
with  that  issue  and  against  which  he  had  no  reason  to  prepare 
a  defense."  (People  v.  Thompson,  212  N.  Y.  249,  251.)  In 
our  opinion  the  evidence  to  which  we  have  referred  falls  directly 
within  the  condemnation  of  the  case  from  which  we  have  quoted, 
and  its  admission  constituted  reversible  error. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  granted. 

Ingraham,  p.  J.,  DowLiNG  and  Hotchkiss,  JJ.,  concurred. 

Clarke,  J. : 

The  vice  of  the  evidence  of  the  previous  visit  of  the  defendant 
to  the  complainant's  shop,  as  it  strikes  me,  is  that  it  was  testi- 
fied to  that  he  had  injured  a  quantity  of  material  in  the  shop 
by  pouring  ink  over  it.  This  act  of  vandalism  was  likely  to 
prejudicially  affect  the  jury.  For  this  reason  I  concur  in 
the  reversal. 

Judgment  reversed  and  new  trial  ordered.  Order  to  be 
settled  on  notice. 
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COURT  OF  APPEALS, 
July  13, 1915. 

THE  PEOPLE  V.  DUNBAR  CONTRACTING  COMPANY 

ET  AL. 

(215  N.  Y.  416.) 
(1.)  CoNSPiBAOT* — Facts  in  criminal  action  fob,  reviewed  and  held 

SUFFICIENT  TO  SUSTAIN  VERDICT. 

The  facts  reviewed  in  a  criminal  action  against  a  contracting  cor- 
poration, its  president-treasurer,  and  a  foreman  of  laborers  in  the 
service  of  the  state,  for  unlawfully  conspiring  to  defraud  the  state  in 
the  repair  of  a  state  road,  and  held,  that  the  evidence  sustains  the 
verdict  of  the  jury  convicting  the  defendants  of  the  crime  charged. 

<2.)  Sa.me — Alleged  errors  in  admission  of  evidence  and  in  instruc- 
tions TO  JURY  HEI.D  TO  NOT  BE  ERRONEOUS. 

Upon  the  trial  of  the  defendants  the  trial  court  admitted  in  evidence 
a  talk  had  over  the  telephone,  before  the  work  was  started,  between  the 
state  superintendent  of  repairs  in  that  district  and  some  person,  in 
which  talk  said  superintendent  was  requested  to  assign  the  defendant 
foreman  as  foreman  of  the  job,  the  superintendent  having  testified  that 
in  his  opinion  the  voice  at  the  telephone  was  that  of  the  defendent  presi- 
dent-treasurer of  the  defendant  corporation  whom  he  afterwards  met 
and  whose  voice  he  recognized,  and  the  court  also  admitted  in  evidence 
a  typewritten  letter  of  the  same  date  as  the  telephone  conversation  and 
referring  to  it,  written  on  the  letter-head  of  the  defendant  corporation 
and  to  which  the  name  of  the  defendant  president-treasurer  was  signed, 
though  it  was  not  his  signature.  Held,  that  the  admission  of  such 
evidence  does  not  constitute  error. 

(3.)  Same— Charge  to  jury. 

The  trial  judge  construed  the  written  contract  between  the  state 
and  the  defendant  corporation  and  instructed  the  jury  that  they  must 
accept  his  construction  and  then  charged  that  if  the  road  was  built 
in  substantial  compliance  with  the  contract,  or  if  there  was  an  honest 
misunderstanding  of  the  plans  and  specifications  as  a  result  of  which 
the  work  was  not  properly  done,  the  defendants  cannot  be  convicted. 
The  defendants  contend  that  a  departure  from  the  contract,  due  to  an 


See  Notes,  Vol.  6.  271 ;  9,  316. 
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honest  mistake  should  have  been  considered  by  the  jury  in  passing 
upon  tlie  criminal  intent  of  the  defendants.  Held,  that  the  charge  was 
sufficient,  that  no  fuller  instructions  were  asked  for  and  that  none  were 
necessary. 

(4.)  Same. 

Tlie  trial  judge  stated  in  substance  to  the  jury  that  the  original 
plan  and  specifications,  signed  in  the  name  of  the  defendant  corpora- 
tion by  its  president-treasurer,  and  accepted  by  the  state,  constituted 
the  contract,  and  that  the  contractor  was  presumed,  in  the  absence  of 
any  claim  or  evidence  to  the  contrary,  to  have  known  what  it  signed. 
Held,  that  the  jury  was  not  left  in  doubt  as  to  the  consequences  of 
honest  error  on  the  part  of  the  defendants,  and  if  an  inference  of  mis- 
take was  possible  the  jury  was  told  that  it  was  at  liberty  to  draw  it. 

(5.)  Same. 

Defendants'  counsel  asked  the  court  to  charge  "  that  the  mere  fact 
that  a  conspiracy  has  for  its  object  the  doing  of  an  act  which  may  be 
unlawful;  the  doing  of  such  an  act  does  not  constitute  the  crime  of 
conspiracy  unless  the  jury  find  that  the  parties  were  actuated  by  a 
criminal  intent."  To  which  the  court  responded:  "I  charge  that, 
gentlemen.  The  criminal  intent  in  this  case  means  an  intent  to  get 
money  unlawfully  from  the  state  for  the  corporation,  the  contractor." 
Heldy  that  the  charge  as  a  whole  was  free  from  error. 

(6.)  Same — Trial — Jury  separating  in  going  to  dinner. 

Defendants  complain  because  during  the  trial  the  court  permitted 
the  jurors  to  be  separated,  six  jurors  being  taken  to  dine  at  one  hotel 
and  six  at  another,  each  squad  being  in  charge  of  an  officer.  Held, 
that  the  division  of  the  jurors  did  not  infringe  the  defendant's  rights; 
that  the  courts  below  have  full  discretion  to  deal  with  such  a  question 
justly;  and  that  the  exercise  of  their  discretion  is  not  reviewable  in 
this  court. 

People  v.  Dunbar  Contracting  Co.,  165  App.  Div.  59,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  18,  1914,  which  affirmed  a  judgment  rendered  at  a 
Trial  Term  for  the  county  of  Rockland  upon  a  verdict  con- 
victing the  defendants  of  the  crime  of  conspiracy. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Louis  Marshall  and  Mortimer  B.  Patterson  for  appellants. 

The  court  erred  in  admitting  in  evidence  as  against  the  ap- 
pellants the  testimony  of  the  witness  Thomas  Lynch  concern- 
ing a  telephone  conversation  alleged  to  have  taken  place  between 
Lynch  and  the  appellant  Dunn  relative  to  placing  Fogarty  in 
charge  of  the  work  of  state  road  No.  91,  and  in  admitting  in 
evidence  a  letter  purporting  to  have  been  written  by  the  ap- 
pellant Dunn  to  Lynch.  (Murphy  v.  Jack,  142  N.  Y.  215; 
People  V.  McKane,  14«8  N.  Y.  474;  Pumphrey  v.  Giggey,  150 
111.  App.  478;  Gallagher  v.  Singer  Sewing  Machine  Co.,  177 
111.  App.  198;  Harris  v.  Raskin,  142  N.  Y.  Supp.  842;  Mankes 
V.  Fishman,  168  App.  Div.  789;  Polstein  v.  Morse,  147  N.  Y. 
Supp.  62;  Abrahams  Co.  v.  Komarow,  187  N.  Y.  Supp.  862; 
Wells  Co.  V.  Silverman,  125  N.  Y.  Supp.  457;  Code  Crim.  Pro. 
§  898;  People  v.  Fitzgerald,  156  N.  Y.  258;  People  v.  Strollo, 
191  N.  Y.  42.)  It  was  error  for  the  court  to  require  the  jury 
to  accept  the  construction  given  by  the  court  to  the  contract 
between  the  state  and  the  Dunbar  Contracting  Company,  al- 
though the  evidence  indicated  that  in  many  respects  its  pro- 
visions were  vague  and  ambiguous,  and  the  contract  as  furnished 
to  the  appellants  omitted  a  material  insert  entitled  "  work  to 
be  done.*'  (First  Nat.  Bank  v.  Dana,  79  N.  Y.  108;  Brady  v. 
Cassidy,  104  N.  Y.  155 ;  White  v.  Hoyt,  78  N.  Y.  505 ;  Kenyon 
V.  R.  S.  &  M.  A.  Assn.,  122  N.  Y.  247;  Stokes  v.  Mackay,  140 
N.  Y.  640;  Rankin  v.  Fidelity,  etc.,  Ins.  Co.,  189  U.  S.  242; 
J.  &  L.  Stell  Co.  V.  M.  &  W.  Dredging  Co.,  150  Fed.  Rep.  298; 
1  Thompson  on  Trial  [2d  ed.],  §  1088.)  The  court  erron- 
eously charged  the  jury  as  to  what  constituted  criminal  intent. 
(People  V.  Powell,  68  N.  Y.  88;  People  v.  Flack,  125  N.  Y. 
824;  People  v.  Wiman,  148  N.  Y.  29.)  It  was  error  for  the 
court  to  refuse  to  declare  a  mistrial,  for  it  appeared  that  with- 
out the  knowledge  or  consent  of  the  appellants,  or  of  their 
counsc],  and  without  any  order  made  by  the  court,  the  jury, 
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after  it  had  been  charged  and  was  engaged  in  deliberating  upon 
its  verdict,  was  permitted  to  separate.  (Eastwood  v.  People, 
3  Park  Cr.  Rep.  25;  State  v.  Gray,  100  Mo.  523.) 

Thomas  Gagan^  District  Attorney^  for  respondent. 

There  was  no  error  committed  by  the  admission  of  the  testi- 
mony of  Thomas  Lynch  concerning  the  telephone  conversation 
had  with  the  defendant  Dunn.  (8  Chamberlayne's  Mod.  Law 
of  Ev.  2808,  §  1741c;  Bowling  v.  Hastings,  211  N.  Y.  199;  K. 
C.  Star  Co.  v.  Standard  Warehouse  Co.,  123  Mo.  App.  18; 
People  V.  McKane,  148  N.  Y.  455;  People  v.  Micelli,  156  App. 
Diy,  760;  Tichnor  Bros.,  Inc.,  v.  Earley,  149  App.  Div.  871; 
Chapman  v.  Commonwealth,  48  Ky.  L.  R.  965;  Conkling  v. 
Standard  Oil  Co.,  116  N.  W.  Rep.  822;  Barret  v.  Magner,  117 
N.  W.  Rep.  245 ;  Miller  v.  Lcib,  109  Md.  414.)  The  admission 
of  the  letter  in  evidence  was  proper.  (Lewis  Pub.  Co.  v.  Lenz, 
S6  App.  Div.  451 ;  Cunningham  v.  H.  R.  Bank,  21  Wend.  555 ; 
1  Greenl.  on  Ev.  [16th  ed.]  §  184;  People  v.  Peckens,  158  N. 
Y.  576;  People  v.  Micelli,  156  App.  Div.  760.)  There  was  no 
error  committed  by  the  learned  trial  court  in  its  charge  re- 
specting the  contract.  (Dwight  v.  G.  L.  Ins.  Co.,  108  N.  Y. 
841 ;  Brady  v.  Cassidy,  104  N.  Y.  147 ;  Saitch  v.  Kelly,  154 
jVpp.  Div.  864;  McNally  v.  Greorgia-Florida  Lumber  Co.,  146 
App.  Div.  456.)  The  court  did  not  err  in  charging  that  the 
contractor  and  Dunn  were  presumed  to  know  what  work  was 
to  be  done.  (Stowell  v.  Greenwich  Ins.  Co.,  163  N.  Y.  298; 
Thomas  v.  Scutt,  127  N.  Y.  188.)  There  was  no  error  com- 
mitted by  the  learned  trial  court  in  its  charge  to  the  jury  as 
to  what  constituted  criminal  intent.  (People  v.  Wiman,  148 
N.  Y.  29.)  No  error  was  committed  by  the  court  in  allowing 
the  jurors  to  separate.  (Code  Crim.  Pro.  §  421 ;  People  v. 
Buchanan,  145  N.  Y.  1  ;  People  v.  Hoeh,  150  N.  Y.  566 ;  People 
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V.  Montgomery,  18  Abb.  Pr.  [N,  S.]  207;  People  v.  Menken, 
6  Abb.  Pr.  225.) 

Cardozo,  J.: 

The  Dunbar  Contracting  Company,  its  president  and  treas- 
urer Bart  Dunn,  and  Joseph  J.  Fogarty,  a  foreman  of  laborers 
in  the  service  of  the  state,  have  been  convicted  of  the  crime  of 
conspiracy.  They  are  found  to  have  conspired  to  defraud 
the  state  in  the  repair  of  a  state  road  in  Rockland  and  Orange 
counties.  They  did  not  do  the  work  as  the  contract  required 
it  to  be  done;  they  did  not  supply  material  of  the  quantity 
or  the  quality  which  the  contract  made  it  necessary  to  supply ; 
and  by  false  estimates  and  reports  and  vouchers  they  covered 
up  their  wrongdoing  and  procured  payment  from  the  state. 
It  is  not  denied  that  there  is  evidence  from  which  a  jury  might 
find  that  there  was  a  flagrant  departure  from  the  contract  in 
the  doing  of  the  work.  It  is  not  even  denied  that  there  is  evi- 
dence that  his  departure  was  with  the  guilty  knowledge  of  the 
Dunbar  Contracting  Company  and  Fogarty.  It  is  asserted, 
however,  that  there  is  no  evidence  of  the  guilty  knowledge  of 
Dunn.  We  think  this  criticism  has  no  foundation.  To  rehearse 
at  length  the  circumstances  that  connect  Dunn  with  the  con- 
spiracy would  serve  no  useful  purpose.  His  relation  to  the  con- 
tracting company  supplied  the  motive.  He  was  its  president 
and  treasurer,  with  general  supervision  of  its  affairs,  and  the 
subscriber  for  eighteen  out  of  its  twenty  shares  of  stock.  His 
relation  to  the  work  supplied  the  opportunity  for  knowledge. 
He  signed  the  contract  for  his  company,  he  visited  the  site  at 
frequent  intervals,  and  the  barest  inspection  must  have  revealed 
the  flagrant  deviation  from  the  contract.  His  own  certificates 
supply  the  evidence  that  whatever  an  inspection  was  capable 
of  revealing,  he  saw  and  understood.  He  signed  receipts  in 
the  name  of  the  corporation  by  himself  as  president  in  which 
he  certified  that  "  after  personal  investigation  **  he  found  the 
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account  to  be  correct.  He  even  undertook  to  certify  that  there 
had  been  extra  work,  for  which  extra  payment  was  received. 
The  fraud  was  one  impossible,  and,  if  possible,  incredible,  with- 
out concert  of  action  between  Fogarty  and  the  representatives 
of  the  contractor.  The  circumstances  already  stated,  as  well 
as  many  others,  point  significantly  to  the  defendant  Dunn  as 
the  guiding  and  guilty  agent. 

Satisfied,  as  we  are,  that  the  evidence  sustains  the  verdict, 
we  pass  to  a  consideration  of  rulings  challenged  as  erroneous. 

(1)  The  People  were  allowed  to  prove  a  talk  over  the  tele- 
phone in  which  Dunn  is  said  to  have  requested  that  Fogarty  bo 
assigned  to  work  upon  this  job.  They  were  also  allowed  to 
put  in  evidence  a  letter  confirming  the  request.  The  defendants 
insist  that  there  is  no  evidence  that  Dunn  was  either  the  speaker 
over  the  telephone  or  the  author  of  the  letter. 

Dunn  and  Fogarty  were  old  friends.  Before  going  into  the 
service  of  the  state,  Fogarty  was  employed  by  Dunn  and  by 
the  Dunbar  Contracting  Company.  When  he  applied  to  the 
civil  service  commission  for  employment  as  foreman,  Dunn  be- 
came his  sponsor.  A  few  days  after  the  award  of  the  contract, 
there  came  from  some  one  a  request  that  Fogarty  be  given  the 
supervisioii  of  this  work.  The  request  was  addressed  to  Lynch, 
the  state  superintendent  of  repairs  in  that  district.  It  came 
over  the  telephone  from  New  York  city,  where  the  Dunbar 
Contracting  Company  had  its  office,  to  Haverstraw,  where 
Lynch  lived.  On  the  same  day  a  letter  was  written  on  the  letter- 
head of  the  Dunbar  Contracting  Company.  It  is  in  type- 
writing, is  marked  as  "  dictated,"  and  is  signed  with  the  name 
Bart  Dunn,  but  not  in  Dunn's  handwriting.  It  contains  this 
passage :  "  Also  referring  to  my  conversation  had  with  you  over 
phone  this  a.  m.  in  reference  to  Mr.  Joseph  J.  Fogarty,  who 
was  transferred  from  Walden  to  Westbury,  Long  Island,  I 
would  kindly  ask  you,  if  you  can  see  your  way  clear  to  place 
Mr.  Fogarty  on  my  road.     I  am  going  out  of  town,  and  will 
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return  the  latter  part  of  next  week.  In  the  meantime  any 
courtesy  you  may  extend  to  me  by  granting  the  above  request, 
I  beg  to  assure  you  will  be  appreciated  by  yours  very  truly, 
Bart  Dunn.'' 

At  the  time  of  this  telephone  message  Lynch  and  Dunn  had 
never  met.  They  did  meet,  however,  about  five  weeks  later, 
and  some  three  or  four  times  thereafter.  In  the  interval  there 
had  been  other  telephone  talks  that  must  have  helped  to  pre- 
serve for  Lynch  the  recollection  of  the  voice  which  he  had  heard. 
As  soon  as  they  met,  Lynch  formed  the  opinion  that  the  voice 
of  Dunn  and  the  voice  that  he  had  heard  over  the  telephone 
were  the  same.  With  varying  degrees  of  assurance  he  expressed 
that  opinion  upon  the  trial. 

We  think  it  was  not  error  of  law  to  receive  this  conversation 
in  evidence.  A  voice  heard  over  the  telephone  may  be  compared 
with  the  voice  of  a  speaker  whom,  one  meeets  for  the  first  time 
thereafter  as  well  as  with  the  voice  of  a  speaker  whom  one  has 
known  before.  The  difference  affects  the  weight  rather  than 
the  competency  of  the  evidence  (People  v.  Strollo,  191  N.  Y. 
42.)  Whether  the  identity  of  the  speaker  had  been  sufficiently 
authenticated  was  a  question  of  fact  to  be  disposed  of  prelimi- 
narily by  the  trial  judge,  and  unless  there  was  a  total  absence 
of  evidence,  this  court  is  without  power  to  reverse  his  ruling. 
We  are  not  at  liberty  to  review  the  exercise  of  his  discretion. 
It  cannot  be  said  that  there  was  no  evidence  whatever  to  sustain 
the  conclusion  that  the  voice  was  that  of  the  defendant  Dunn. 
It  is  true  that  under  skillful  cross-examination  the  witness  was 
led  to  state  that  his  opinion  was  chiefly  a  guess,  but  it  is  plain 
that  "  opinion  "  and  "  guess  "  were  to  him  synonymous.  His 
final  word  on  the  subject  was :  "  As  near  as  I  can  judge,  it 
was  his  voice."  He  did  not  profess  certainty,  but  certainty 
was  not  necessary.  All  that  his  cross-examination  means,  when 
read  in  its  entirety,  is  that  as  certainty  was  impossible,  he  could 
state  his  opinion  only.     His  opinion  was  at  least  some  evidence 


Digitized  by  VjOOQIC 


PEOPLE  V.  DUNBAR  CONTRACTING  CO.  427 

(Hammond  v.  Varian,  64  N.  Y.  898),  especially  when  viewed 
in  the  light  of  the  surrounding  circumstances,  the  subject- 
matter  of  the  message,  the  source  from  which  it  came,  and  the 
significant  omission  to  produce  any  other  employee  to  assume 
responsibility  for  its  transmission.  The  question  before  the 
trial  judge  was  whether  he  would  exclude  the  conversation  al- 
together, or  receive  it  and  allow  the  jury  to  say  whether  Dunn 
was  the  speaker.  He  chose  the  latter  course,  and  we  find  no 
<?rror  in  the  ruling. 

What  has  been  said  about  the  message  over  the  telephone, 
answers  at  the  same  time  the  objection  to  the  admission  of  the 
letter.  If  the  telephone  message  came  from  Dunn,  the  internal 
evidence  of  the  letter  shows  that  it  came  from  the  same  source. 
The  letter  refers  to  the  conversation,  repeats  its  substance, 
and  confirms  it.  Unexplained  and  uncontradicted  by  any  wit- 
ness for  the  defendants,  the  evidence  justified  the  inference  that 
Dunn  was  the  author  (Cunningham  v.  Hudson  River  Bank,  21 
Wend.  557;  Lewis  Pub.  Co.  v.  Lenz,  86  App.  Div.  451). 

(2)  The  trial  judge  construed  the  written  contract  and  in- 
structed the  jury  that  they  must  accept  his  construction.  The 
defendants  do  not  deny  that  he  construed  it  correctly.  They 
say,  however,  that  a  departure  from  the  contract,  due  to  honest 
mistake,  was  to  be  considered  by  the  jury  in  passing  upon  the 
defendant's  criminal  intent.  But  this  was  plainly  stated  in 
the  charge.  The  jury  were  told :  "  if  the  road  was  built  in  sub- 
stantial compliance  with  the  contract,  or  if  there  was  an  honest 
misunderstanding  of  the  plans  and  specifications  as  a  result 
of  which  work  was  not  properly  done,  the  defendants  cannot 
be  convicted.''  No  fuller  instructions  on  this  subject  were 
asked  for,  and  none,  we  think,  were  necessary. 

(8)  The  trial  judge  stated  to  the  jury  that  the  original 
proposal  and  specifications,  signed  in  the  name  of  the  con- 
tractor by  Dunn,  the  president  and  treasurer,  and  accepted 
by  the  state,  constituted  the  contract ;  and  that  the  contractor 
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was  presumed,  in  the  absence  of  any  claim  or  evidence  to  the 
contrary,  to  have  known  what  it  signed.  That  is  the  sub- 
stance of  the  instructions  on  this  subject  when  read  as  a  whole. 
The  use  of  the  word  presumption  may  have  been  unfortunate, 
because  of  the  obscurity  which  involves  it  (4  Wigmore  Ev.  § 
2491 ;  2  Chamberlayne  Ev.  §  1026),  but  in  view  of  the  context, 
it  was  harmless.  There  is  no  doubt  that  the  signing  of  a  con- 
tract permits  the  inference  that  the  signer  had  knowledge  of 
its  contents  (3  Wigmore  Ev.  §§  2129,  2184).  This  inference 
the  trial  judge  characterized  as  a  presumption,  but  he  said  at 
the  same  time  that  not  only  opposing  evidence,  but  even  an 
opposing  claim,  might  be  sufficient  to  repel  it.  The  presump- 
tion was  said  to  exist  "  in  the  absence  of  any  claim  or  evidence 
to  the  contrary."  This  reduced  it  to  its  proper  level  as  an  in- 
ference of  fact.  In  thus  describing  it  we  are  dealing,  of  course, 
with  a  question  of  criminal  and  not  of  civil  liability.  The  jury 
cannot  have  been  misled  by  the  statement  of  a  presumption 
that  was  coupled  with  so  many  limitations.  Even  though  the 
court  had  not  given  them  any  instructions  on  the  subject, 
they  would  inevitably,  in  the  absence  of  any  claim  of  ignorance, 
have  drawn  for  themselves  the  inference  of  knowledge.  They 
were  not  left  in  doubt  as  to  the  consequences  of  honest  error. 
They  were  informed  that  genuine  misunderstanding  of  the  re- 
quirements of  the  contract  would  call  for  an  acquittal.  There 
is  no  evidence  that  Dunn  misunderstood  anything.  If,  how- 
ever, we  assume  that  an  inference  of  mistake  was  possible,  the 
jury  were  told  that  they  were  at  liberty  to  draw  it.  More  than 
this  could  not,  in  reason,  have  been  asked  for.  Even  if  tech- 
nical error  were  to  be  found  in  the  statement  of  the  presump- 
tion, our  duty  would  be  to  disregard  it  as  not  affecting  the 
justice  of  the  verdict  (Code  Crim.  Pro.  §  542). 

(4)  At  the  close  of  the  trial  the  defendants'  counsel  asked 
the  court  to  charge  "  that  the  mere  fact  that  a  conspiracy  has 
for  its  object  the  doing  of  an  act  which  may  be  unlawful,  the 
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doing  of  such  an  act  does  not  constitute  the  crime  of  conspiracy 
unless  the  jury  find  that  the  parties  were  actuated  by  a  criminal 
intent.''  The  court  responded :  "  I  charge  that,  gentlemen. 
The  criminal  intent  in  this  case  means  an  intent  to  get  money 
unlawfully  from  the  state  for  the  corporation,  the  contractor." 
To  this  last  statement  the  defendants'  counsel  excepted. 

We  think  the  charge  is  free  from  error.  The  trial  judge 
did  not  instruct  the  jury,  as  in  the  Flack  case  (People  v.  Flack, 
125  N.  Y.  824),  that  if  the  acts  which  the  defendants  con- 
spired to  commit  were  unlawful,  it  made  no  difference  whether 
they  had  conspired  with  unlawful  or  criminal  intent.  He 
charged  that  they  must  have  intended,  not  merely  to  get  the 
money,  but  to  get  it  unlawfully,  t.  ^.,  the  element  of  illegality 
was  made  by  the  charge  a  constituent  of  the  intent.  He  had 
already  charged  that  the  aim  of  the  conspiracy  must  be  found 
to  be  "  wicked,  wilful  and  corrupt."  He  had  charged  "  that 
a  conspiracy  would  be  corrupt  if  its  aim  was  to  cheat  and  de- 
fraud the  state  out  of  its  money  or  property."  He  had  also 
charged  that  if  there  was  merely  an  honest  mistake  in  respect 
of  the  work  to  be  done,  the  defendants  were  not  guilty.  Reading 
the  charge  as  a  whole,  we  cannot  doubt  its  correctness. 

(6)  Error  is  complained  of  in  permitting  the  separation  of 
the  jury.  Six  jurors  were  taken  to  dine  at  one  hotel,  and  six 
at  another.  Each  squad  was  in  charge  of  a  sworn  officer. 
What  was  done  was  in  accordance  with  an  order  of  the  court. 
The  defendants  urge  that  the  order  was  improper.  There  are 
times  and  emergencies  when  the  statute  contemplates  that 
leave  of  the  court  will  justify  a  separation  of  jurors  (Code 
Crim.  Pro.  §§  421,  465,  subd.  8).  During  prolonged  delibera- 
tions, some  degree  of  separation  is  often  inevitable.  The  trial 
court  must  determine  to  what  extent  it  shall  be  allowed  (Comm. 
V.  Gagle,  147  Mass.  676;  People  v.  Hoch,  150  N.  Y.  566;  Neal 
v.  State,  64  Ga.  272;  Wright  v.  State,  85  Ark.  689).  We 
hold,  therefore,  that  the  division  of  the  jurors  did  not  infringe 
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the  defendants'  rights.  But  even  if  the  separation  were  to  be 
thought  an  irregularity,  no  prejudice  resulted.  The  officers 
show  without  contradiction  that  the  jurors,  while  separated, 
did  not  speak  to  any  one  else  on  any  subject,  and  did  not  dis- 
cuss the  case  among  themselves.  It  is  not  every  irregularity 
in  the  conduct  of  jurors  that  requires  a  new  trial.  The  mis- 
conduct must  be  such  as  to  prejudice  a  party  in  his  substantial 
rights  (Haight  v.  City  of  Elmira,  42  App.  Div.  891,  895; 
People  V.  Buchanan,  145  N.  Y.  1,  9  N.  Y.  Crim.  428;  People 
V.  Hoch,  supra;  State  v.  Baker,  68  N.  C.  276;  United  States 
V.  Davis,  108  Fed.  Rep.  467,  467).  The  cases  cited  show  that 
this  is  true  of  an  irregular  separation  as  of  other  misconduct. 
In  the  words  of  Story,  J.,  in  Burrill  v.  Phillips  (1  Gall.  360), 
the  verdict  will  not  be  set  aside  if  the  jury's  conduct  "be  free 
from  unfavorable  presumption."  The  courts  below  have  full 
discretion  to  deal  with  such  a  question  justly.  The  exercise 
of  their  discretion  is  not  reviewable  here  (People  v.  Buchanan, 
supra,  at  p.  80). 

The  judgment  of  conviction  should  be  affirmed. 

WiLLARD   Bartlett,   Ch.    J.,   Werker,    Hiscock,   Chasb^ 
Collin  and  Miller,  J  J.,  concur. 

Judgment  of  conviction  affirmed. 
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SUPREME    COURT— SPECIAL    TERM  — NIAGARA 

COUNTY, 

July  1915. 

THE   PEOPLE   EX   REL,   HENRY  KLINGER  v.  BEN- 
JAMIN L.  RAND,  MAYOR,  ETC 

(91  App.  Div.  276.) 
(1.)  Sunday* — Moving   pictures — Mayor   cannot   refuse   license    or 

THEATER  TO  BE  OPEN  SUNDAY. 

A  mayor  of  a  city  may  not  legally  refuse  to  license  a  moving 
picture  theater  except  on  condition  that  it  will  not  be  open  on  Sun- 
day. 

Application  for  writ  of  peremptory  mandamus. 

Albert  R.  Smithy  for  relator. 

A.  F.  Premus,  opposed. 

Pound,  J.: 

The  mayor,  who  is  vested  with  the  power  to  license  shows,, 
refuses  to  issue  a  license  to  relator  except  on  condition  that 
he  will  not  open  his  moving  picture  theater  on  Sunday.  The 
question  is  whether  he  may  lawfully  impress  upon  relator  his 
views  on  the  Sunday  closing  of  moving  picture  theaters. 

The  power  to  license  involves  the  right  to  regulate,  is  dis- 
cretionary and  not  mandatory.  The  mayor,  as  conservator 
of  the  public  welfare,  should  refuse  a  license  where  the  opening 
of  a  theater  would,  in  his  judgment,  work  to  the  detriment  of 
the  community.  He  may  grant  licenses  conditional,  among  other 
things,  upon  reasonable  hours  of  opening.     But  his  power  is 


'  See  Notes,  Vol.  18,  407 ;  19,  41 ;  22,  43. 
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not  absolute.  He  must  not  act  arbitrarily  or  capriciously, 
and,  if  his  action  is  tyrannical  or  unreasonable,  the  relator  has 
a  remedy  through  mandamus.  People  ex  rel.  Lodes  v.  Dept. 
of  Health,  189  N.  Y.  187,  194. 

It  was  held  in  the  year  1908  in  People  v.  Hemler,  127  App. 
Div.  356,  after  conflicting  decisions  at  Special  Term  (United 
Vaudeville  Co.  v.  Zeller,  68  Misc.  Rep.  16),  that  the  general  law 
of  the  state  does  not  prohibit  an  indoor  exhibition  of  moving 
pictures  on  Sunday.  Seven  years  of  inaction  by  the  legislature 
since  this  decision  was  rendered  suggests  an  acceptance  of  the 
ruling  by  a  majority  of  the  people,  or  of  their  representatives. 

Among  earthly  powers  "  the  legislature  alone  may  command 
how  Sunday  may  be  kept."  Putnam,  J.,  in  People  ex  rel.  Kie- 
ley  V.  Lent,  166  App.  Div.  560;  aflFd.,  216  N.  Y.  626.  "It  is 
the  sole  judge  of  acts  proper  to  be  prohibited."  Neuendorff 
V.  Duryea,  69  N.  Y.  557.  "As  to  the  acts  which  should  be 
prohibited  as  disturbances  or  profanations  of  the  Sabbath  Day, 
the  Legislature  is  the  sole  judge."  People  v.  Dunford,  207 
N.  Y,  17,  20.  So  it  has  been  held  that  a  city  ordinance  pro- 
hibiting Sunday  opening  under  penalty  of  fine  and  imprisonment 
is  void.    People  ex  rel.  Kieley  v.  Lent,  supra. 

In  a  legal  sense  it  therefore  must  be  deemed  "  tyrannical " 
and  a  usurpation  of  power  and  not  "  discretionary  "  for  the 
mayor  to  refuse  his  permission  to  relator  to  open  his  moving 
picture  theatre  at  reasonable  hours  on  Sunday,  for  the  mayor 
thus  makes  a  Sunday  law  unto  himself  and  seeks  to  impress  it 
upon  the  community  in  hostility  to  the  general  law  of  the 
state  and  juges  that  of  which  the  legislature  is  the  sole  judge. 

Motion  for  writ  granted,  with  ten  dollars  costs. 
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COURT  OF  GEN.  SESSIONS— NEW  YORK, 
July  1915. 

THE  PEOPLE  V.  LIZZIE  MOLLING, 

(91  Misc.  347.) 

Pbostitution— New  York  City  consolidation  act,  sec.  1458,  sub.  2. 

Upon  the  trial  of  a  charge  of  disorderly  conduct  under  section 
1458  (2)  of  the  New  York  City  Consolidation  Act,  which  provides  that 
every  common  prostitute  or  night-walker  loitering  or  being  in  any 
thoroughfare  or  public  place  for  the  purpose  of  prostitution  or  solici- 
tation, the  prosecution,  in  order  to  support  a  conviction,  must  estab- 
lish tliat  such  loitering  was  committed  by  a  common  prostitute  or 
night-walker,  and  the  fact  that  defendant  had  been  in  the  neighbor- 
hood and  loitering  there  is  no  proof  that  she  is  such  a  character, 
and  the  testimony  of  the  police  officer  that  he  knew  her  to  be  such  a 
one  is  inadmissible  as  a  conclusion. 

Appeal  by  defendant  from  a  judgment  of  conviction  ren- 
dered by  a  Magistrate's  Court. 

Abraham  Harawitz,  for  appellant. 

Charles  Albert  Perkins^  District  Attorney,  for  respondent, 

Wadhams,  J. : 

The  information  charges  that  the  defendant  is  a  common 
prostitute  and  night-walker  and  that  she  was  on  the  7th  day 
of  April,  1915,  in  the  city  and  county  of  New  York,  loitering  on 
Lexington  avenue  and  Twenty-fifth  street,  that  being  a  public 
place,  for  the  purpose  of  prostitution  to  the  annoyance  of 
passers-by. 

The  defendant  was  charged  with  a  particular  form  of  dis- 
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orderly  conduct  which  is  defined  by  section  1458,  subdivision  2, 
of  the  New  York  City  Consolidation  Act,  as  follows : , 

"  Sec.  1458.  Every  person  in  said  city  and  county  shall 
be  deemed  guilty  of  disorderly  conduct  that  tends  to  a  breach 
of  the  peace,  who  shall  in  any  thoroughfare  or  public  place  in 
said  city  and  county  commit  any  of  the  following  offenses,  that 
is  to  say :  *  ♦  ♦ 

"  2.  Every  common  prostitute  or  night-walker  loitering  or 
being  in  any  thoroughfare  or  public  place  for  the  purpose  of 
prostitution  or  solicitation,  to  the  annoyance  of  the  inhabitants 
or  passers-by." 

The  elements  which  the  People  must  establish  are,  first,  that 
the  defendant  was  a  common  prostitute  or  night-walker,  and 
second,  that  she  was  loitering  or  in  a  thoroughfare  or  public 
place  for  the  purpose  of  prostitution  or  solicitation. 

The  only  witness  for  the  People,  a  police  officer,  testified  that 
on  the  afternoon  in  question  he  observed  the  defendant  walking- 
east  on  Twenty-sixth  street;  that  when  she  reached  Third 
avenue  he  saw  her  speak  to  a  man,  and  after  a  short  conversa- 
tion she  walked  south  until  she  came  to  Twenty-third  street, 
when  he  saw  her  speaking  to  another  man;  after  a  short  con- 
versation with  him,  she  walked  west  to  Lexington  avenue  and 
then  north  on  Lexington  avenue  to  Twenty-fifth  street,  then 
east  on  Twenty-fifth  street  to  the  middle  of  the  block  between 
Lexington  and  Third  avenues,  when  she  spoke  to  another  man 
and  after  a  short  conversation  was  about  to  enter  a  hotel  on 
the  corner  of  Twenty-fifth  street  and  Lexington  avenue,  when 
the  witness  overtook  the  defendant  and  asked  the  man  if  he 
knew  her  and  was  told  that  he  did  not.  No  conversations  were 
overheard  between  the  defendant  and  the  men  to  whom  she  had 
spoken.  In  People  v.  Smith,  141  App.  Div.  981,  and  in  People 
V.  Sinclair,  133  id.  944,  judgments  upon  similar  evidence  of 
loitering,  there  being  no  testimony  of  what  had  been  said,  were 
affirmed  by  the  Appellate  Division  without  opinion,  and  such 
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evidence  has  since  been  deemed  sufficient  to  establish  loitering  in 
a  public  place  for  the  purpose  of  prostitution  or  solicitation. 
A  similar  result  was  recently  reached  in  England.  In  Horton 
V.  Mead,  23  Cox  Cr.  Cas.,  part  4,  p.  279,  the  King's  Bench 
Division  dismissed  the  appeal  from  a  judgment  of  conviction 
for  soliciting  in  violation  of  the  Vagrancy  Act  of  1908,  where 
there  was  evidence  of  conduct  but  no  evidence  of  conversation, 
holding  that  it  was  not  necessary  that  the  solicitation  pro- 
hibited by  the  statute  should  reach  the  mind  of  the  person 
solicited. 

The  People,  however,  must  also  establish,  in  order  to  sup- 
port a  conviction,  that  such  loitering  was  committed  by  a 
common  prostitute  or  night-walker.  The  only  evidence  on  this 
point  in  the  record  before  me  is  the  testimony  of  the  police 
officer,  with  reference  to  the  defendant,  "  I  know  her  to  be  a 
prostitute  and  I  have  seen  her  in  the  neighborhood  before,  loiter- 
ing there." 

It  is  obvious  that  although  the  defendant  had  been  in  the 
neighborhood  before  and  loitering  there  such  fact  does  not,  of 
itself,  establish  that  she  is  a  common  prostitute.  But  it  is  con- 
tended that  the  statement  of  the  police  officer  that  he  knows 
her  to  be  a  prostitute  is  sufficient  proof  of  the  fact. 

The  statement  by  the  police  officer  was  clearly  his  conclusion 
or  opinion,  and  the  question  presented  is  whether  such  opinion 
was.  admissible.  Although  many  statements  will  be  found  in 
the  authorities  to  the  effect  that  the  witness  must  testify  to 
facts  and  not  give  conclusions  or  opinions,  both  conclusions 
and  opinions  are  undoubtedly  received  in  many  cases,  and  are 
not  merely  confined  to  the  testimony  given  by  experts.  Evi- 
dence is  daily  received  and  characterized  as  fact,  which,  upon 
careful  analysis,  is  found  in  truth  to  be  opinion,  and  sometimes 
it  is  impossible  to  distinguish  with  certainty  between  what  is 
opinion  and  what  is  fact.  Often  the  witness  will  testify  to  an 
ultimate  fact,  which  is  the  result  of  observation   of  certain 
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phenomena  from  which  he  draws  his  inferences  which  lead  to  his 
conclusion  of  the  witness  usurps  the  functions  of  the  jury  or  is 
upon  the  very  issue  in  question  a  conclusive  ground  for  con- 
clusion, for,  as  has  been  pointed  out,  the  opinion  of  the  witness 
cannot  oust  the  jury,  which  alone  can  render  the  verdict,  and  an 
opinion  upon  the  very  issue,  if  the  opinion  is  to  be  received  at 
all,  is  of  particular  value  as  a  guide  to  the  jury  in  reaching  its 
verdict.    Wigm.  Ev.  §§  1919-1921. 

The  legal  principle  upon  which  conclusions  and  opinions  are 
admitted  is  that  either  because  of  the  special  skill  or  expert 
knowledge  of  the  witness  or  because  of  the  nature  of  the  subject 
matter  under  observation  or  for  other  reasons  the  testimony 
will  aid  the  jury  or  the  court  in  reaching  a  judgment  and  the 
principle  upon  which  conclusions  and  opinions  are  concluded  is 
that  where  the  jury  or  the  court  can  be  furnished  with  the  facts 
or  the  data  upon  which  the  opinion  is  based,  and  having  such 
facts  is  as  able  as  the  witness  to  draw  a  conclusion  or  form  an 
opinion  therefrom,  then  such  testimony  will  not  aid  the  jury 
or  the  court  in  reaching  a  judgment,  and  is  rejected  as  un- 
necessary and  superfluous.    8  Wigm.  Ev.,  §  1916. 

In  the  discussion  of  this  subject,  witnesses  are  usually 
divided  into  those  who  have  special  skill,  or  experts,  and  those 
who  have  no  special  qualifications,  or  lay  witnesses.  Opinions 
by  experts  are  more  commonly  received  than  opinions  by  lay 
witnesses  not  because  in  principle  there  is  any  difference  be- 
tween the  two  classes  of  witnesses  but  because  persons  having 
peculiar  knowledge  or  experience  not  common  to  the  world,  and 
who  give  testimony  founded  upon  such  knowledge  or  experience, 
may  more  generally  be  of  aid  to  the  court  and  the  jury  in  de- 
termining the  questions  at  issue. 

Grcenleaf,  in  his  treatise  on  evidence,  volume  1,  section  441 -b, 
in  discussing  the  general  principle  of  the  opinion •  rule,  said: 
**  There  is,  therefore,  no  rule  admitting  opinions  or  inferences 
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when  made  by  one  class  of  persons — experts — and  excluding 
them  when  made  by  another  class — laymen ;  but  there  is  a  rule 
excluding  them  whenever  they  are  superfluous  and  admitting 
them  whenever  they  are  not." 

The  Court  of  Appeals  in  Van  Wycklen  v.  City  of  Brooklyn, 
118  N.  Y.  424,  at  page  429,  said :  "  While  it  is  no  longer  a  valid 
objection  to  the  expression  of  an  opinion  by  a  witness,  that  it 
is  upon  the  precise  question  which  the  jury  are  to  determine 
(Transportation  Line  v.  Hope,  95  U.  S.  297;  Bellinger  v.  N. 
Y.  C.  R.  R.  Co.,  28  N.  Y.  42;  Cornish  v.  F.  B.  F.  Ins.  Co.,  74 
id.  296),  evidence  of  that  character  is  only  allowed  when,  from 
the  nature  of  the  case,  the  facts  cannot  be  stated  or  described 
to  the  jury  in  such  a  manner  as  to  enable  them  to  form  an 
accurate  judgment  thereon,  and  no  better  evidence  than  such 
opinions  is  attainable." 

When  the  conclusion  or  opinion  of  a  lay  witness  is  upon  the 
precise  issue  in  the  case  and  it  is  obvious  that  if  the  facts  were 
before  the  court  it  could  with  equal  ability  as  the  witness  reach 
the  conclusion,  it  emphasizes  the  wisdom  of  the  exclusion  of  the 
evidence  not  only  because,  under  the  governing  principle,  it  is 
superfluous  but  because  it  is  not  the  best  available  evidence  as, 
in  the  absence  of  the  underlying  facts,  the  court  is  required  to 
substitute  confidence  in  the  witness  for  certainty  as  to  facts  in 
the  rendition  of  exact  judgment 

In  such  cases  the  courts  have  frequently  characterized  the 
evidence  as  mere  conclusions.  Ivory  v.  Town  of  Deerpark,  116 
N.  Y.  477,  485;  People  v.  Pullman,  166  App.  Div.  99-102. 
The  same  rule  has  been  applied  where  the  issue  was  whether  or 
not  a  person  was  of  a  particular  class,  as  whether  "  solvent " 
(Denman  v.  Campbell,  7  Hun,  88;  Lawson  Expert  &  Opinion 
Evidence,  Rule  65),  or  a  qualified  "  voter  "  (People  v.  Lacoste, 
87  N.  Y.  192)  ;  or  a  "  common  gambler "  (Leatherman  v. 
State,  49  Tex.  Cr.  485). 

The  case  last  cited  bears  close  resemblance  to  the  case  before 
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me.  The  appellant  had  been  convicted  of  vagranc^s  on  the 
ground  that  he  was  a  professional  gambler.  The  court  re- 
versed the  judgment  on  the  ground  that  the  witnesses  for  the 
People  who  testified  that  defendant  was  a  professional  gambler 
should  have  been  required  to  state  facts,  so  that  the  jury  could 
draw  a  conclusion  as  to  whether  or  not  the  apellant  was  a  pro- 
fessional gambler,  and  that  the  court  erred  in  permitting  the 
witnesses  to  give  their  opinions. 

In  Matter  of  Travis,  55  How.  Pr.  847,  in  construing  the 
statute  (Vol.  2,  R.  S.  [6th  ed.]  p.  893,  §  2)  requiring  the  mag- 
istrate to  file  a  record  of  conviction  which  must  state  the  "  cir- 
cumstances of  the  offense,"  at  page  860,  the  court  said :  "  It 
is  no  compliance  with  such  statute  for  the  magistrate  to  use  the 
language  of  the  act  and  say  that  Emma  Travis  is  a  disorderly 
person,  '  for  that  she  was  and  is  a  common  prostitute,'  for  that 
is  a  simple  conclusion  by  him  depending  upon  *  the  circum- 
stances '  which  are  not  detailed." 

In  the  case  before  me  no  facts  or  circumstances  were  put  in 
evidence  showing  that  the  defendant  was  a  common  prostitute. 
The  subject  was  one  concerning  which  facts  could  readily  be 
placed  before  the  court,  and  had  the  court  been  possessed  of 
the  facts  upon  which  the  opinion  of  the  officer  must  necessarily 
have  been  based,  it  could  as  well  have  reached  a  conclusion,  un- 
aided by  the  opinion  of  the  witness.  The  conclusion  or  opinion 
of  the  witness  was  therefore  inadmissible.  To  establish  guilt 
the  People  must  prove  the  particular  facts  showing  that  the 
defendant  was  a  common  prostitute. 

Judgment  reversed. 
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SUPREME  COURT— SPECIAL  TERM— NEW  YORE, 

July  1915. 

THE  PEOPLE  V,  CHARLES  BECKER. 

(91  Misc.  329.) 

New  Trial — Newly  discovered  evidence — Code  Crim.  Pro.,  sec.  465, 
SUB.  7. 

A  new  trial  may  not  be  granted  under  section  465(7)  of  the  Code 
of  Criminal  Procedure  relating  to  newly  discovered  evidence  where' 
the  freshly  proffered  proof  goes  simply  to  impeach  or  discredit  a 
witness  sworn  upon  the  first  trial,  or  is  merely  cumulative. 

Motion  for  a  new  trial  under  subdivision  7  of  section  465  of 
the  Code  of  Criminal  Procedure. 

W.  Bourke  Cochran,  John  B.  Johnson^  Martin  T.  Manton 
and  John  F.  Mclntyre  {W.  Bourke  Cochran^  of  counsel),  for 
motion. 

Charles  Albert  Perkins^  District  Attorney,  Robert  Taylor 
and  James  B.  Delehanty,  Assistant  District  Attorneys  {Robert 
Taylor y  of  counsel),  in  opposition. 

Ford,  J.  : 

This  is  a  motion  for  a  new  trial,  under  subdivision  7  of  sec- 
tion 465  of  the  Code  of  Criminal  Procedure.  It  is  made  after 
defendant  has  been  convicted  of  murder  in  the  first  degree  and 
the  conviction  sustained  by  the  Court  of  Appeals. 

Such  a  motion  could  not  be  granted  under  the  common  law. 
Quimbo  Appo  v.  People,  20  N.  Y.  531.    The  power  to  grant  it 
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was  conferred  by  statute  in  the  Laws  of  1859,  chapter  889, 
That  power  now  exists  by  virtue  of  section  462-466  of  the  Code 
of  Criminal  Procedure,  People  v.  Bonifacio,  119  App  Div. 
719,  21  N.  Y.  Crira.  122;  affd.,  190  N.  Y.  150,  21  N.  Y.  Crim. 
527.  The  particular  provision  of  the  statute  under  which  this 
motion  may  be  entertained  is  as  follows : 

"  Section  465.  The  court  in  which  a  trial  has  been  had  upon 
an  issue  of  fact  has  power  to  grant  new  trial,  when  a  verdict 
has  been  rendered  against  the  defendant,  by  which  his  sub- 
stantial rights  have  been  prejudiced,  upon  his  application,  in 
the  following  cases :    *     *     *. 

"  7.  When  it  is  made  to  appear,  by  affidavit,  that  upon  an- 
other trial,  the  defendant  can  produce  evidence  such  as  if  be- 
fore received  would  probably- have  changed  the  verdict;  if  such 
evidence  has  been  discovered  since  the  trial,  is  not  cimiulative; 
and  the  failure  to  produce  it  on  the  trial  was  not  owing  to  want 
of  diligence.     *     *     *." 

Thus  it  is  seen  that  the  granting  of  new  trials  in  criminal 
cases  is  strictly  limited  by  statute  and  is  not  at  all  based  upon 
inherent  right  in  the  court  as  in  civil  cases.  The  reason  for 
this  difference  seems  to  be  that  in  the  former  class  of  cases  the 
pardoning  power  is  the  safeguard  relied  upon  to  prevent  injus- 
tice (Quimbo  Appo  v.  People,  supra,  553,  556),  while  in  the 
latter  the  courts  themselves  are  the  only  recourse  for  the  in- 
jured litigant. 

What  a  defendant  must  show  to  secure  a  new  trial  under  the 
statute  has  been  declared  by  the  Court  of  Appeals  in  People  v. 
Priori,  164  N.  Y.  459,  as  follows:  "  Newly-discovered  evidence 
in  order  to  be  sufficient  must  fulfill  all  the  following  require- 
ments: 1.  It  must  be  such  as  will  probably  change  the  result 
if  a  new  trial  is  granted ;  2.  It  must  have  been  discovered  since 
the  trial ;  8.  It  must  be  such  as  could  have  not  been  discovered 
before  the  trial  by  the  exercise  of  due  diligence;  4.  It  must  be 
material  to  the  issue;  5.  It  must  not  be  cumulative  to  the  for- 
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mer  issue;  and,  6.  It  must  not  be  merely  impeaching  or  con- 
tradicting the  former  evidence." 

In  its  decision  affirming  the  conviction  of  this  defendant,  the 
Court  of  Appeals  citing  that  case  says  in  passing  upon  a 
previous  motion  for  a  new  trial :  "  The  court  may  not  grant 
a  new  trial  under  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure relating  to  newly  discovered  evidence  (Sec.  465,  subd. 
7)  where  the  freshly  proffered  proof  goes  simply  to  impeach  or 
discredit  a  witness  sworn  upon  the  first  trial.  (  People  v.  Priori, 
164  N.  Y.  459,  15  N.  Y.  Crim.  194;  People  v.  Eng  Hing  and 
Lee  Dock,  212  N.  Y.  878,  82  N.  Y.  117.)  This  rule  not  only 
justified,  but  required  the  denial  of  the  motion." 

Does  the  evidence  set  forth  as  newly  discovered  in  the  affi- 
davits presented  on  behalf  of  the  defendant  meet  these  require- 
ments of  the  statute  and  of  the  Court  of  Appeals?  That  is  the 
question,  and  the  only  question,  before  me. 

As  to  the  defendant's  own  affidavit,  it  is  not  contended  that 
it  sets  forth  newly  discovered  evidence  and  must  be  disregarded. 

Kaufman's  two  affidavits  detail  certain  conversations  with 
Bridgie  Webber,  Rosenthal,  Mrs.  Rosenthal,  Applebaum  and 
one  Muttle,  very  little  of  which  would  be  admissible  under  the 
rules  of  evidence. 

So  of  the  affidavit  of  Edward  C.  Ginty  which  purports  to  give 
the  substance  of  a  conversation  had  with  Rose  to  the  effect  that 
it  was  not  intended  that  Rosenthal  should  be  killed,  that  Rose 
had  over  $5,000  in  his  possession  to  be  given  to  Rosenthal  for 
the  purpose  of  getting  him  out  of  the  way  and  that  Rose  was 
**  shocked  and  disappointed  '*  when  he  heard  of  Rosenthal's 
death.  The  only  theory  on  which  this  evidence  could  be  con- 
sidered competent  is  that  it  might  be  introduced  to  impeach  or 
contradict  Rose.  But  such  proposed  evidence  is  clearly  of  no 
weight  upon  this  motion  according  to  the  decisions  cited  above. 

The  same  may  be  said  of  the  affidavit  of  the  convict  Murphy. 
If  what  he  swears  to  would  be  admissible  at  all,  it  would  be  for 


Digitized  by  VjOOQIC 


442  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

the  purpose  of  impeaching  or  contradicting  Webber  or  other 
witnesses  for  the  state.  Murphy  swears  that  in  the  Tombs  he 
heard  Rose,  Vallon  and  Webber  discussing  a  plan  to  "  frame 
Becker." 

Isaac  M.  Cohen's  affidavit  tends  to  show  merely  that  Rosenthal 
had  a  note  of  the  late  Senator  Sullivan  which  the  affiant  sought 
vainly  to  have  discounted.  This  is  immaterial  except  upon  the 
theory  that  other  incompetent  and  immaterial  evidence  proposed 
should  first  be  admitted  as  a  foundation. 

Lewis  Harris  in  his  affidavit  swears  that  he  overheard  Webber 
say  to  the  person  known  as  "  Dollar  John,"  "  If  you  string  with 
Herman  we'll  take  you  the  same  as  we're  going  to  take  him," 
and  that  Rose  admitted  to  him  in  effect  that  the  evidence  con- 
necting the  defendant  with  the  killing  of  Rosenthal  had  been 
fabricated.  This  affidavit  is  prolix  and  for  the  most  part  a 
rambling  jumble  of  irrelevant  happenings  and  conversations. 
Whatever  relevant  matters  it  contains  would  be  admissible  only 
in  contradiction  or  impeachment  of  Webber  and  Rose  and  there- 
fore unavailing  here. 

The  affidavit  of  the  Rev.  James  B.  Curry  becomes  immaterial 
in  the  view  I  take  of  the  defendant's  statement  as  before  in- 
dicated. Father  Curry's  affidavit  is  intended  merely  to  show 
that  defendant's  statement  had  not  been  fabricated  for  the  pur- 
poses of  this  motion. 

Harford  T.  Marshall  swears  in  his  affidavit  that,  in  a  con- 
versation between  him  as  lawyer  and  Webber  as  his  client,  the 
latter  told  him  that  Becker  had  nothing  to  do  with  the  killing  of 
Rosenthal.  Assuming  that  this  statement  was  not  privileged,  it 
falls  under  the  condemnation  of  the  decisions  as  merely  tending 
to  impeach  or  contradict  a  witness  for  the  people. 

Mr.  Mclntyre  and  Mr.  Man  ton  make  affidavits  to  their  not 
knowing  at  the  time  of  the  last  trial  about  the  matters  detailed 
in  the  defendant's  statement.  The  fatal  fact  is  that  the  defend- 
ant himself  did  know  about  them  at  and  before  both  of  his  trials. 
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Deputy  Warden  Johnson  merely  swears  to  what  occurred 
when  he  took  the  affiant  Murphy  from  prison  to  see  Governor 
Whitman  and  this  is  of  no  consequence  in  the  view  I  take  of  the 
proposed  new  evidence  oflFered  on  this  motion. 

As  to  Applebaum's  affidavit,  which  related  to  conversations  be- 
tween himself,  the  defendant,  Senator  Sullivan  and  others,  it 
contains  nothing  of  moment  which  was  not  known  to  the  defend- 
ant before  his  last  trial.  Furthermore  he  knew  that  Applebaum 
knew  about  those  conversations  and  he  was  available  as  a  witness. 
The  law  requires  reasonable  diligence  on  the  part  of  the  defend- 
ant in  producing  evidence  upon  the  trial. 

Not  only  is  the  proffered  evidence  open  to  the  objection  men- 
tioned but  it  is  for  the  most  part  cumulative  and  hence  insuffi- 
cient by  the  express  language  of  the  statute.  People  v.  Shea,  16 
Misc.  Rep.  111. 

I  am  of  opinion  that  when  subjected  to  the  test  of  the  statute 
and  the  decisions  there  is  not  enough  competent  evidence  prof- 
fered to  have  changed  the  result  had  it  been  received  upon  the 
trial. 

Upon  the  argument  and  in  his  memoranda  counsel  for  the 
defendant  invokes  the  inherent  power  of  the  court  to  grant  a 
new  trial.  I  cannot  find  anywhere  in  the  authorities  even  a 
suggestion  that  this  court  possesses  any  such  power.  On  the 
contrary,  as  has  been  pointed  out,  the  power  is  granted  by 
statute  and  must  be  exercised  in  strict  compliance  with  it. 
People  ex  rel.  Jerome  v.  Court  of  General  Sessions,  112  App. 
Div.  424;  affd.,  185  N.  Y.  504.  In  that  case  Mr.  Justice 
Clarke  said :  «  In  People  v.  Glen  (173  N.  Y.  895, 17  N.  Y.  Grim. 
225)  Judge  Werner,  in  discussing  section  818  of  the  Code  of 
Criminal  Procedure  regulating  motions  to  set  aside  indictments, 
referred  to  the  fact  that  from  time  immemorial  common-law 
courts  had  quashed  indictments,  on  motion,  for  defects  in  form 
and  other  irregularities,  but  added :  *  Such  matters  are  now 
regulated  by  the  provisions  of  the  Code  of  Criminal  Procedure, 
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and  however  inconvenient,  or  even  oppressive,  they  may  appear 
to  be  in  specific  cases,  the  courts  must  apply  them  as  best  they 
can,  for  they  embody  the  commands  of  the  law-making  power 
in  matters  wherein  its  fiat  is  supreme  and  final.'  We  have, 
then,  the  authority  of  the  Court  of  Appeals  that  prior  to  the 
statute  there  existed  no  power  in  the  court  to  grant  a  new  trial 
on  the  merits  after  conviction  of  a  felony  for  any  reason,  and 
that  now  the  statute  is  imperative  and  controlling  on  all  mat- 
ters of  criminal  procedure." 

Defendant's  counsel  cites  the  Special  Term  case  of  People 
V.  Benham,  30  Misc.  Rep.  466,  as  a  precedent.  But  in  that 
case  the  evidence  offered  upon  the  motion  for  a  new  trial  was 
actually  newly  discovered  in  the  sense  that  what  it  tended  to 
prove  had  never  been  mentioned  upon  the  trial.  Here,  the  facts 
sought  to  be  shown,  for  the  most  part,  had  been  litigated  and 
the  proffered  evidence  is  merely  cumulative.  The  resemblance 
between  the  Benham  motion  and  this  is  that  the  defendant  there 
as  here  had  knowledge  of  the  facts  sought  to  be  proved  at  the 
time  of  the  trial  and  was  not  permitted  by  his  lawyers  to  testify 
concerning  them.  But  it  appears  that  there  was  new  evidence^ 
aside  from  that  of  the  defendant's,  which  warranted  the  grant- 
ing of  the  motion.  At  page  487  the  court  says  that  "  in  view 
of  the  other  important  evidence  which  has  been  discovered  since 
the  trial,  this  application  should  not  be  denied  for  the  reason 
that  the  testimony  which  the  defendant  can  give  was  known  to 
himself  and  his  attorney  at  the  time  of  the  trial."  That  is  true 
on  this  application  also,  but  the  trouble  is  that  there  is  not 
"  such  important  evidence,"  aside  from  that  proffered  by  the 
defendant  personally,  as  would  warrant  the  granting  of  the 
motion;  and,  as  I  have  studied  the  authorities  and  examined 
the  affidavits,  the  conviction  has  grown  upon  me  that  it  could 
not  be  granted  without  disregarding  the  law  and  attempting 
to  usurp  the  functions  of  another  department  of  government. 

Motion  denied. 
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SUPREME  COURT— APPELLATE  DIVISION— FIRST 
DEPARTMENT, 

July  1915. 
THE  PEOPLE  V.  HYMAN  FISH. 

(169  App.  Div.  22.) 

FoROEBT  • — Alteration  op  books  by  employee. 

A  bookkeeper  who,  without  profit  or  gain  or  the  expectation  thereof 
on  her  part,  by  direction  and  approval  of  a  member  of  the  firm  by 
whom  she  is  employed  and  a  proposed  assignee  of  the  firm's  property, 
alters  a  book  of  the  firm  so  that  the  proposed  assignee  will  not  appear 
thereon  as  a  creditor,  is  not  guilty  of  forgery  within  the  meaning 
of  subdivision  1  of  section  880  or  within  the  meaning  of  subdivision 
4  of  the  second  portion  of  said  section. 

Appeal  by  the  defendant,  Hyman  Fish,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  against  him  on  the  29th  day  of  January, 
1915,  convicting  him  of  the  crime  of  forgery  in  the  third  degree, 
and  also  from  two  orders  denying  his  motions  for  an  arrest  of 
judgment  and  for  a  new  trial. 

William  T raver 8  Jerome,  for  the  appellant. 

Robert  C,  Taylor,  for  the  respondent. 

HOTCHKISS,  J. : 

The  indictment  charged  defendant  with  forgery  in  the  third 
degree  in  that  he  aided  and  abetted  one  Grertrude  Gutman,  an 
employee  of  Moses  Gutman  and  Harry  Gutman,  copartners  in 
trade,  in  corruptly  altering  a  certain  account  book  appertain- 
ing to  the  business  of  the  firm.  It  is  apparent,  therefore,  that 
whether  defendant  was  guilty  of  a  crime  must  depend  upon 


•  See  Note,  Vol.  24,  361. 
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whether  the  act  of  Gertrude  Gutman  was  a  criminal  act. 
BrieiSy,  the  salient  facts  of  the  alleged  crime,  as  proven  by  the 
witnesses  for  the  People,  were  as  follows:  The  two  Gutmans 
were  copartners  under  the  firm  name  of  M.  Gutman  &  Son,  and 
Gertrude  Gutman  was  a  bookkeeper  in  their  employ.  Among 
the  regular  books  of  entry  kept  by  the  firm  was  one  called  a 
deposit  book,  in  which  it  was  the  custom  to  enter  the  firm's  bank 
deposits,  and  to  record  in  such  book,  among  other  things,  the 
name  of  the  person  from  whom  the  check  was  received,  the  date 
of  the  deposit,  and  the  bank  in  which  such  deposit  was  made. 
On  or  about  November  7,  1912,  the  firm,  being  then  in  em- 
barrassed circumstances,  borrowed  from  the  defendant  $1,000, 
the  proceeds  of  which  loan,  amounting  to  $982.50,  was  repre- 
sented by  defendant's  check,  and  thereupon  the  following  entry 
was  made  in  said  deposit  book :  "  Germania ;  Nov.  7 ;  H.  Fish ; 
$982.50,"  meaning  that  on  that  day  they  had  received  from  de- 
fendant his  check  for  $982.50  and  had  deposited  the  same  in 
the  Germania  Bank.  Thereafter  defendant  and  Moses  Gutman 
had  a  number  of  interviews  at  which  the  business  and  affairs  of 
the  firm  were  discussed.  From  information  obtained  at  these 
interviews,  it  came  to  defendant's  knowledge  that  the  firm  was 
insolvent,  and  he  advised  the  members  thereof  to  make  a  general 
assignment  for  the  benefit  of  creditors,  and  also  procure  certain 
friendly  creditors  to  thereafter  file  a  petition  in  bankruptcy 
against  the  firm,  the  purpose  of  the  assignment  being  to  lay  a 
foundation  for  an  application  to  the  Bankruptcy  Court  to  ap- 
point the  assignee  the  receiver  of  the  firm  in  bankruptcy.  In 
pursuance  of  this  advice,  it  was  arranged  that  the  defendant 
should  become  the  assignee  of  the  firm,  and  on  December  16, 
1912,  the  firm  executed  and  delivered  to  defendant  an  instru- 
ment of  assignment  which  was  duly  filed,  and  shortly  thereafter 
and  on  the  same  day  an  involuntary  petition  in  bankruptcy  was 
filed  against  the  firm,  in  pursuance  of  which  it  was  adjudicated  a 
bankrupt.     Early  on  the  morning  of  December  sixteenth,  and 
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some  two  hours  before  the  execution  of  the  assignment,  as  the 
result  of  an  arrangement  with  Moses  Gutman  and  on  the  state- 
ment of  defendant — who  was  about  to  become  assignee  of  the 
firm — that  it  was  desirable  that  he  should  not  appear  to  be  a 
creditor  thereof,  Moses  Gutman  delivered  to  the  defendant 
checks  and  notes,  representing  receivables  of  the  firm,  of  the 
face  value  of  $1,000,  in  payment  of  defendant's  said  loan,  which 
was  not  then  due.  Defendant  then  asked  if  his  name  appeared 
on  the  firm  books,  and  having  been  told  that  it  appeared  in  the 
deposit  book,  defendant  said  that  the  entry  must  be  gotten  rid 
of,  and  under  the  defendant's  instructions  Gertrude  erased 
from  such  entry  the  name  "  H.  Fish  "  and  substituted  "  S. 
Katz  "  therefor,  the  defendant  being  present  while  the  act  of 
erasing  took  place  and  expressing  his  approval  of  the  result 
when  the  alteration  was  completed.  It  appeared  beyond  dispute 
that  Moses  Gutman  was  present  and  took  part  in  the  above 
conversation.  With  respect  to  the  instructions  under  which 
Gertrude  acted,  Moses  swore  as  follows :  "  We  went  into  the 
office  and  we  found  out  that  the  name  did  appear  in  the  deposit 
book  *  *  *  so  he  [defendant]  told  my  daughter  there  in 
the  office  to  mark  it.  She  asked  me  and  I  said,  *  Well,  I  am  not 
the  boss  any  more,  Mr.  Fish  is  the  boss,  he  is  going  to  take  the 
business  over,  and  you  got  to  listen  to  him  now.  I  am  not  the 
boss  any  more.  Well,  if  he  tells  you,  do  it,  he  is  the  boss,' " 
whereupon  Gertrude  proceeded  to  make  the  alteration.  It  is 
manifest  from  the  foregoing  that  at  the  time  the  act  of  altering 
the  book  took  place  the  firm  of  M.  Gutman  &  Son  was  still  in 
possession  and  control  of  its  business  and  of  the  books  apper- 
taining thereto,  and  that  Gertrude  was  the  servant  of  the  firm 
and  subject  to  the  control  of  the  members  thereof.  Whatever 
she  did  in  the  matter  of  altering  the  deposit  book  was  done  by 
the  direction  of  Moses  Gutman.  Conceding  that  the  defendant 
also  instructed  Gertrude  to  make  the  alteration  and  that  he 
aided    and    abetted    her    in    making    the    same,    nevertheless 
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Gertrude's  authority  was  derived  from  Moses,  who  was  neces- 
sarily the  principal,  and  whatever  defandant  did  must  be  taken 
to  have  been  done  as  the  agent  of  or  with  the  acquiescence  of 
Moses. 

The  learned  district  attorney  asserts  that  the  defendant  was 
indicted  and  convicted  under  the  1st  subdivision  of  section  889 
of  the  Penal  Law,  which  he  argues  is  sufficient  in  itself  to  sus- 
tain the  conviction,  but  if  this  be  not  so,  then  that  the  1st  sub- 
division of  section  889  read  in  conjunction  with  the  4th 
subdivision  of  the  second  portion  of  section  889  (as  added  by 
Laws  of  1912,  chap.  342),  affords  ample  foundation  for  the 
judgment  under  review.  Section  889  bears  the  title  "  Forgery 
in  third  degree."  Subdivision  1  of  the  first  portion  of  the  sec- 
tion is  as  follows :  "  A  person  who :  1 .  Being  an  officer  or  in 
the  employment  of  a  corporation,  association,  partnership  or 
individuals  falsifies,  or  unlawfully  and  corruptly  alters,  erases, 
obliterates  or  destroys  any  accounts,  books  of  accounts,  records, 
or  other  writing,  belonging  to  or  appertaining  to  the  business 
of  the  corporation,  association  or  partnership  *  *  *  Is 
guilty  of  forgery  in  the  third  degree."  It  was  settled  by  the 
decision  in  People  ex  rel.  Isaacson  v.  Fallon  (202  N.  Y.  456; 
26  N.  Y.  Crim.  867)  that  the  above  subdivision  was  intended  to 
protect  employers  against  the  acts  of  their  own  employees  or 
others  having  a  duty  to  keep  true  books  of  account  of  the  busi- 
ness of  the  employer  and  who  sought  to  defraud  by  means  of 
false  entries  or  alterations ;  that  it  **  *  was  intended  to  be  a  pro- 
tection against  domestic  or  internal  attack,  against  treachery 
and  betrayal  from  within.'  "  It  is  apparent,  therefore,  that  an 
employee  w^ho  by  the  direction  of  or  with  the  approbation  or 
concurrence  of  his  employer  makes  an  alteration  in  the  account 
books  of  the  latter  is  not  guilty  of  a  crime-  within  the  meaning 
of  the  above  subdivision,  and  that  we  must  look  further  for 
authority  to  sustain  the  conviction  of  this  defendant.  Sub- 
division 4  of  the  second  portion  of  section  889  to  which  I  have 
referred  provides  that  "  the  altering,  erasing,  obliterating  or 
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destruction  of  any  account,  book  of  account  *  *  *  by  any 
person  whether  by  his  own  hand  or  the  hand  of  another,  if  made 
with  intent  to  defraud  creditors  or  to  conceal  a  crime,  or  to  con- 
ceal from  creditors  or  stockholders  or  other  persons  interested 
matters  materially  affecting  the  financial  condition  of  any  indi- 
vidual, corporation,  association  or  partnership  *  *  *  shall 
render  such  person  guilty  of  forgery  in  the  third  degree,  within 
the  meaning  of  this  section ;  but  this  provision  shall  not  apply 
to  any  clerk,  bookkeeper  or  other  employee  who,  without  per- 
sonal profit  or  gain,  merely  executes  the  orders  of  his 
employer."  There  is  no  claim  on  the  part  of  the  People  that 
the  act  of  Gertrude  Gutman  in  making  the  erasure  in  question 
involved  any  "  personal  profit  or  gain  *'  or  the  expectation 
thereof  on  her  part.  As  I  have  shown,  the  proof  was  that  she 
did  no  more  than  execute  the  order  of  her  employer.  Under 
these  circumstances  the  evidence  wholly  failed  to  show  the 
commission  of  any  crime  on  her  part,  and  for  this  reason  the 
conviction  of  the  defendant  was  without  evidence  to  sustain  it. 
The  judgment  should  be  reversed  and  the  defendant  dis- 
charged. 

Ingraham,  p.  J.,  Scott  and  Dowling,  JJ.,  concurred. 

C1.ARKE,  J.: 

I  concur.  Defendant  was  indicted  under  one  clause  of  a  sec- 
tion of  the  Penal  Law,  and  the  conviction  is  sought  to  be  sus- 
tained under  another  which  is  not  applicable. 

Judgment  reversed  and  defendant  discharged.  Order  to  be 
settled  on  notice. 
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SUPREME  COURT— SPECIAL  TERM— KINQS 

COUNTY, 

August  1915. 

THE  PEOPLE  V.  EDWARD  M.  GROUT. 

(91  Misc.  451.) 
(1.)  Cebtificate  of  reasonable  doubt — When  gbanted — ^To  whoic  ap- 

PUCATION  MADE. 

The  provisions  of  section  529  of  the  Criminal  Code  that  an  applica- 
tion for  a  certificate  of  reasonable  doubt  whetlier  a  judgment  of  con- 
viction sliould  stand  shall  be*  made  to  a  regularly  appointed  Special 
Term  of  the  Supreme  Court  held  within  the  judicial  district  in  which 
the  conviction  was  had  is  mandatory,  and  the  court  is  without  power 
to  direct  tiiut  the  motion  be  heard  by  another  justice. 

(2.)   Same — Indictment  fob  perjury — Code  Crim.  Pro.  |  529. 

Where  defendant,  upon  the  trial  of  an  indictment  against  him 
for  perjury  in  swearing  to  an  affidavit  attached  to  the  "  Report  of 
the  Condition  of  the  Union  Bank  of  Brooklyn,"  which  alleged  no 
falsity  in  any  oath  required  by  law,  was  convicted  of  perjury  in 
swearing  to  an  affidavit  attached  to  the  "  Quarterly  Report  of  the 
Union  Bank  of  Brooklyn,"  a  different,  separate  and  distinct  paper, 
a  crime  for  which  he  had  not  been  indicted  and  for  which  without 
indictment  he  could  not  legally  be  brought  to  trial,  his  motion  for  a 
certificate  of  reasonable  doubt  will  be  granted. 

Application  for  certificate  that  there  is  a  reasonable  doubt 
whether  the  judgment  of  the  County  Court  of  Kings  county 
convicting  defendant  of  the  crime  of  perjury  should  stand. 

James  C,  Cropsey,  District  Attorney ^  for  plaintiff. 

Stephen  C,  Baldzcin,  for  defendant. 
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ScuDDERy  J.: 

Application  for  a  certificate  that  there  is  a  reasonable  doubt 
whether  the  judgment  of  the  County  Court  of  Kings  county 
convicting  defendant  of  the  crime  of  perjury  should  stand. 
The  district  attorney  challenges  the  qualification  of  the  justice 
presiding  at  the  regularly  appointed  Special  Term  of  the 
Supreme  Court,  to  which  the  application  for  the  certificate  of 
reasonable  doubt  must  be  made  under  section  529  of  the  Code 
of  Criminal  Procedure,  upon  the  ground  that  said  justice  is 
actually  biased.  The  district  attorney  was  afforded  full  op- 
portunity upon  the  hearing  of  the  motion  to  state  the  grounds 
of  challenge  and  to  file  affidavits  in  support  thereof.  The  court, 
after  due  consideration  of  the  district  attorney's  statements 
and  the  affidavits  which  he  has  filed,  finds  nothing  therein  to 
justify  the  changing  of  its  ruling  made  upon  the  hearing  of  the 
motion  that  it  is  not  biased.  The  court  deems  itself  without 
power  to  direct  that  this  motion  be  heard  by  another  justice, 
and  holds  mandatory  the  law  directing  applications  for  certif- 
icates of  reasonable  doubt  to  be  made  to  a  regularly  appointed 
Special  Term  of  the  Supreme  Court.  The  court's  views  on  this 
question,  having  been  expressed  in  a  memorandum  previously 
handed  down,  need  not  be  repeated.  The  contention  on  which 
defendant  chiefly  relics  in  support  of  his  application  in  sub- 
stance is  that  upon  the  trial  the  court  in  effect  changed  the 
indictment  so  that  it  would  apply  to  a  different  affidavit  than 
the  one  upon  which  the  grand  jury  based  the  indictment.  In 
other  words,  that  defendant  was  indicted  upon  one  affidavit  and 
convicted  upon  another.  If  the  record  supports  defendant's 
contention  that  such  change  in  the  indictment  was  made  by  the 
trial  court,  beyond  question  the  judgment  of  conviction  was 
obtained  without  due  process  of  law  as  prescribed  by  the  Consti- 
tution of  New  York  state,  and  is  void.  The  Constitution  of  this 
state  provides  that  "  No  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime  *  *  *  unless  on  present- 
ment or  indictment  of  a  grand  jury."    Art.  1,  §  6.    The  force 
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and  effect  of  such  constitutional  provision  as  applied  to  the 
question  now  under  consideration  has  frequently  been  the  subject 
of  judicial  comment.  In  Ex  parte  Bain,  121  U.  S.  1,  Justice 
Miller  says  (at  p.  5):  "The  proposition,  that  in  the  courts 
of  the  United  States  any  part  of  the  body  of  an  indictment 
can  be  amended  after  it  has  been  found  and  presented  by  a 
grand  jury,  either  by  order  of  the  court  or  on  the  request  of  the 
prosecuting  attorney,  without  being  resubmitted  to  them  for 
their  approval,  is  one  requiring  serious  consideration.  What- 
ever judicial  precedents  there  may  have  been  for  such  action  in 
other  courts,  we  are  at  once  confronted  with  the  fifth  of  those 
articles  of  amendment,  adopted  early  after  the  Constitution 
itself  was  formed,  and  which  was  manifestly  intended  mainly  for 
the  security  of  personal  rights.  This  article  begins  its  enumera- 
tion of  these  rights  by  declaring  that  *  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,'  except  in  a  class 
of  cases  of  which  this  is  not  one.  *  *  *  "  Justice  Miller 
further  says  (p.  10)  :  "  If  it  lies  within  the  province  of  a  court 
to  change  the  charging  part  of  an  indictment  to  suit  its  own 
notions  of  what  it  ought  to  have  been,  or  what  the  grand  jury 
would  probably  have  made  it  if  their  attention  had  been  called 
to  suggested  changes,  the  great  importance  which  the  common 
law  attaches  to  an  indictment  by  a  grand  jury,  as  a  prerequisite 
to  a  prisoner's  trial  for  a  crime,  and  without  which  the  Con- 
stitution says  '  no  person  shall  be  held  to  answer '  may  be 
frittered  away  until  its  value  is  almost  destroyed."  (The  court 
further  says  (p.  18)  :  **  The  decisions  which  we  have  already 
referred  to,  as  well  as  sound  principle,  require  us  to  hold  that 
after  the  indictment  was  changed  it  was  no  longer  the  indictment 
of  the  grand  jury  who  presented  it.  Any  other  doctrine  would 
place  the  rights  of  the  citizen,  which  were  intended  to  be  pro- 
tected by  the  constitutional  provision,  at  the  mercy  or  control 
of  the  court  or  prosecuting  attorney ;  for,  if  it  be  once  held  that 
changes  can  be  made  by  the  consent  or  the  order  of  the  court  in 
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the  body  of  the  indictment  as  presented  by  the  grand  jury,  and 
the  prisoner  can  be  called  upon  to  answer  to  the  indictment  as 
thus  changed,  the  restriction  which  the  Constitution  places  upon 
the  power  of  the  court,  in  regard  to  the  prerequisite  of  an  in- 
dictment, in  reality  no  longer  exists."  The  rule  laid  down  by 
the  United  States  Supreme  Court  in  the  above  case  in  reference 
to  the  amendment  of  indictments  is  somewhat  stricter  than  that 
which  is  followed  by  the  courts  of  this  state  in  that  it  seems  to 
forbid  any  amendment  of  the  body  or  charging  part  of  the  in- 
dictment. The  language  of  the  provisions  of  the  New  York 
Constitution  requiring  indictment  by  a  grand  jury,  however,  is 
the  same  as  that  used  in  the  United  States  Constitution,  and  the 
rules  followed  in  the  New  York  and  Federal  courts,  respectively, 
notwithstanding  their  variation,  are  in  principle  the  same.  The 
New  York  Code  of  Criminal  Procedure  provides  as  follows: 
"  Upon  the  trial  of  an  indictment,  when  a  variance  between  the 
allegation  therein  and  the  proof  in  respect  to  time,  or  in  the 
name  or  description  of  any  place,  person  or  thing  shall  appear, 
the  court  may,  in  its  judgment,  if  the  defendant  cannot  be 
thereby  prejudiced  in  his  defense  on  the  merits,  direct  the  in- 
dictment to  be  amended  according  to  the  proof,  on  such  terms 
as  to  the  postponement  of  the  trial,  to  be  had  before  the  same 
or  another  jury,  as  the  court  may  deem  reasonable."  §  298. 
The  statute  by  its  terms  only  authorizes  an  amendment  of  the 
indictment  in  the  description  of  the  offense.  An  amendment  in 
the  identity  of  the  offense  is  not  permissible.  People  v.  Greyer, 
196  N.  Y.  864;  People  v.  Bromwich,  200  id.  885;  People  v. 
Poucher,  80  Hun,  676,  affd.  99  N.  Y.  610.  Such  an  amend- 
ment would  substantially  change  the  bill  found  by  the  grand 
jury  and  would  be  violative  of  the  Constitution  requiring  indict- 
ment by  that  body.  People  v.  Motello,  157  App.  Div.  510; 
Matter  of  Bain,  supra,  A  trial  judge,  without  violating  the 
Constitution,  cannot  amend  an  indictment,  or  by  ruling  in  effect 
amend  it  so  as  to  place  the  defendant  upon  trial  for  a  different 
crime  from  that  found  by  the  grand  jury.     There  is  no  room 
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for  discussion  of  this  proposition ;  the  law  is  plain.  The  learned 
trial  court  in  this  case,  by  its  rulings,  in  effect  did  amend  the 
indictment  so  as  to  place  defendant  upon  trial  for  a  different 
crime  than  that  set  forth  in  the  indictment,  and  tried  him  for 
an  offense  for  which  he  had  not  been  indicted  by  a  grand  jury. 
The  indictment  charged  defendant  with  perjury.  The  act  by 
which  such  crime  is  committed  is  an  oath.  The  indictment 
specifies  or  identifies  the  oath  which  defendant  is  charged  with 
having  made  as  follows :  "  After  the  said  report  was  made  as 
aforesaid,  the  defendant,  on  April  2,  1910,  in  the  County  of 
Kings,  signed  a  written  statement  and  afGdavit  attached  thereto 
and  duly  swore  to  the  same,  as  required  by  law,  before  W.  C. 
Penton,  a  notary  public  duly  appointed,  qualified  and  acting 
as  such  in  and  for  Kings  County,  which  statement  and  affidavit 
contained  the  allegation  that  the  said  report  was  true  and  cor- 
rect in  all  respects,  to  the  best  of  his  (defendant's)  knowledge 
and  belief."  It  is  to  be  noted  that  the  oath  referred  to  in  the 
above  quoted  allegation  of  the  indictment  is  specified  to  be  a 
written  statement  and  affidavit  "  attached  *'  to  the  report  to 
which  prior  allegations  of  the  indictment  related.  Upon  the 
trial  the  people  introduced  in  evidence  two  documents.  One 
of  these  documents  was  entitled :  "  Quarterly  report  of  the 
Union  Bank  of  Brooklyn  at  the  close  of  business  on  the  25th 
day  of  March,  1910,"  and  was  marked  in  evidence  as  People's 
Exhibit  22.  The  other  was  entitled :  "  Report  of  the  condi- 
tion of  the  Union  Bank  of  Brooklyn  at  the  close  of  business  on 
the  25th  day  of  March,  1910,"  and  was  marked  in  evidence'  as 
People's  Exhibit  28.  To  each  of  these  documents  was  "  at- 
tached "  a  written  statement  and  affiadvit  each  purporting  to  be 
signed  by  defendant  and  to  be  sworn  to  by  him  on  April  2, 1910, 
before  W.  C.  Penton,  notary  public,  and  each  affidavit  contained 
the  allegation  that  the  report  to  which  it  was  respectively  at- 
tached was  true  and  correct  in  all  respects,  to  the  best  of  de- 
fendant's knowledge  and  belief.  There  was  nothing  in  the 
allegation  of  the  indictment  above  quoted  by  which  it  could  be 
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determined  on  which  of  these  two  affidavits  the  grand  jury  based 
the  indictment  save  by  the  prior  allegations  of  the  indictment 
indicating  some  feature  contained  in  one  report  and  not  in  the 
other  by  which  could  be  identified  the  report  intended  as  the 
basis  of  the  indictment.  In  other  words,  the  affidavit  intended 
by  the  grand  jury  can  only  be  identified  by  the  allegations 
which  identified  the  report  to  which  the  affidavit  was  alleged  to 
be  attached.  It  appears  from  inspection  of  these  two  docu- 
ments and  from  other  evidence  in  the  record  that  the  "  Report 
of  the  Condition  "  was  published  by  the  bank  in  a  newspaper 
and  that  the  "  Quarterly  Report  '*  was  not  published.  Both  re- 
ports are  made  out  on  printed  blanks  furnished  by  the  superin- 
tendent of  banks ;  many  of  the  items  are  alike  in  both  reports, 
and  the  figures,  in  so  far  as  repeated,  are  the  same.  The  two 
reports,  however,  are  not  identical,  nor  are  the  two  affidavits. 
In  view  of  the  allegations  of  the  indictment,  one  difference  be- 
tween the  reports  should  be  specially  pointed  out.  In  the  "  Re- 
port of  the  Condition,'*  between  the  printed  words  "  Bills  Pay- 
able "  and  the  figures  opposite  them  "1,562,886.81,"  are  in- 
serted the  words  "  Not  maturing  until  December  next.'*  The 
allegations  of  the  indictment  clearly  refer  to  the  "  Report  of 
the  Condition  "  and  not  to  the  "  Quarterly  Report."  It  follows 
that  the  affiadvit  "  attached  "  to  the  former  report  and  not  the 
one  "  attached  "  to  the  latter  report  is  the  basis  of  the  indict- 
ment. The  principal  allegations  of  the  indictment  upon  which 
this  conclusion  is  based  are  as  follows :  "  On  April  2,  1910,  the 
said  bank  and  the  defendant,  and  said  Ashley  as  such  president 
And  cashier,  respectively  and  for  and  on  behalf  of  said  bank, 
made,  published  and  transmitted  to  the  said  superintendent  of 
banks,  and  caused  to  be  received  b}"^  him,  as  and  for  the  report 
showing  the  pecuniary  condition  of  said  bank  on  March  25, 
1910,  at  the  close  of  business  on  that  day,  a  certain  written 
report  and  statement  signed  by  them,  then  and  there  purporting 
to  be  the  report  and  statement  of  the  said  bank  so  required  by 
la^  as  aforesaid,  and  published  as  such,  and  to  be  such  report 
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in  the  form  and  containing  such  matters  as  had  been  so  pre- 
scribed by  the  said  superintendent  of  banks,  and  to  be  and  con- 
tain a  true  statement  of  the  pecuniary  condition  of  the  said 
bank  on  March  25,  1910,  at  the  close  of  business  on  that  da}% 
in  and  by  which  said  report  and  statement  it  was  then  and  there 
made  to  appear  and  the  items  and  entries  whereof  then  and 
there  purported  to  indicate  and  set  forth,  and  did  in  substance 
and  effect  then  and  there  state,  signify  and  declare,  among  other 
things,  ♦  ♦  ♦  that  the  said  bank  had  a  total  liability  on  bills 
payable  amounting  to  one  million  five  hundred  sixty-two  thou- 
sand eight  hundred  eighty-five  dollars  and  eighty-one  cents  and 
that  the  said  total  of  bills  payable  did  not  mature  or  become 
due  till  the  month  of  December,  1910  *  *  *.  After  the  said 
report  was  made  as  aforesaid,  the  defendant  on  April  2,  1910, 
in  the  County  of  Kings,  signed  a  written  statement  and  affidavit 
attached  thereto,  and  duly  swore  to  the  same,  as  required  by 
law,  before  W.  C.  Penton,  a  notary  public  duly  appointed, 
qualified  and  acting  as  such  in  and  for  Kings  County,  which 
statement  and  affidavit  contained  the  allegation  that  the  said 
report  was  true  and  correct  in  all  respects  to  the  best  of  his 
(defendant's)  knowledge  and  belief.  The  said  report  and  state- 
ment was  not  true  and  correct  and  was  false  and  untrue  in  the 
following  particulars :  ♦  ♦  ♦  AH  of  said  bank's  bills  payable 
included  in  said  statement  as  liabilities  and  amounting  to  one 
million  five  hundred  sixty-two  thousand  eight  hundred  eighty- 
five  dollars  and  eighty-one  cents  did  mature  before  the  month  of 
December,  1910,  and  matured  and  were  due  and  payable  as  fol- 
lows: *  *  *."  The  indictment  then  sets  forth  a  long  list 
of  bills  payable,  alleging  them  to  have  become  due  and  payable 
in  June,  1910.  The  indictment  further  alleges:  "  The  said  re~ 
port  and  statement  was  known  by  the  defendant  to  be  false  and 
untrue  at  the  time  he  made  the  same  and  at  the  time  he  signed 
and  swore  to  the  said  affidavit  thereto  attached,  and  the  de~ 
fendant  then  knew  that  the  said  report  was  not  true  and  correct 
in  all  respects  to  the  best  of  his  knowledge  and  belief,  and  he 
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willfully  and  knowingly  swore  falsely  in  the  said  affidavit  that 
the  said  report  was  true  and  correct  in  all  respects  to  the  best 
of  his  knowledge  and  belief,  and  the  defendant  knew  at  the  time 
he  made  said  report  and  signed  and  swore  to  the  said  affiadvit 
*    ♦     ♦     that  the  bills  payable,  amounting  to  one  million  five 
hundred  sixty-two  thousand  eight  hundred  eighty-five  dollars 
and  eighty-one  cents,  and  carried  as  a  liability  in  said  report 
and  statement,  did  mature  and  become  due  and  payable  before 
the  month  of  December,  1910,  and  that  they  matured  and  be- 
came due  and  payable  at  the  times  and  in  the  manner,  re- 
spectively, as  hereinbefore  set  forth.**     Nowhere  in  the  indict- 
ment is  the  report  referred  to  as  the  "  Quarterly  Report,**  the 
title  of  exhibit  22,  but  the  report  is  referred  to  as  "  the  report 
showing  the  pecuniary  condition  of  said  bank  on  March  25, 
1910,**  approximating  the  title  of  exhibit  23,  "  Report  of  the 
condition  of  the  Union  Bank  of  Brooklyn  at  the  close  of  busi- 
ness on  March  25,  1910.**     The  indictment  also  repeatedly 
states  that  the  report  was  published.    The  "  Report  of  the  Con- 
dition '*  was  published ;  the  "  Quarterly  Report  **  was  not.    But 
what  especially  indicates  that  the  report  mentioned  in  the  in- 
dictment is  the  "  Report  of  the  Condition,'*  and  not  the  "  Quar- 
terly Report  **  is  the  fact  that  the  indictment  in   assigning 
perjury  makes  a  special  feature  of  the  statement  which  appears 
only  in  the  "  Report  of  the  Condition,**  namely,  that  bills  pay- 
able did  not  mature  until  December,  1910.     Not  only  did  de- 
fendant's  counsel   upon  the  trial   insist   that   the   indictment 
referred  to  the  "  Report  of  the  Condition  **  and  not  to  the 
"  Quarterly  Report,**  but  the  district  attorney  who  drew  the  in- 
dictment also  claimed  that  it  so  did  in  unmistakable  language. 
The  learned  court,  however,  in  effect  ruled  that  the  allegations 
in  the  indictment  based  upon  the  words  "not  maturing  until 
December  next  **  which  appeared  only  in  the  "  Report  of  the 
Condition  '*  were  surplusage  and  that  exhibit  23  was  not  the 
basis  of  the  indictment,  but  that  the  "  Quarterly  Report  **  was 
the  basis  of  it ;  and  the  learned  court  so  instructed  the  jury  in 


Digitized  by  VjOOQIC 


458  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

the  charge.  Summarizing  what  has  gone  before,  the  evidence 
disclosed  two  papers  purporting  to  be  affidavits  made  by  the  de- 
fendant on  the  same  day,  before  the  same  notary  and,  so  far  as 
the  allegations  of  the  indictment  indicated,  of  the  same  tenor. 
The  indictment  charged  perjury  in  the  making  of  one  affidavit 
only ;  it  was  therefore  incumbent  on  the  trial  court  to  determine 
which  of  the  two  affidavits  was  the  one  intended  by  the  grand 
jury  as  the  basis  of  the  indictment.  The  intention  of  the  grand 
jury  must  be  determined  from  the  allegations  of  the  indictment. 
The  indictment  alleged  that  the  affidavit  on  which  the  charge 
of  perjury  was  predicated  was  "  attached  "  to  the  report  which 
the  indictment  recited  contained  certain  statements.  Among 
the  statements  alleged  was  one  which  was  contained  only  in  the 
**  Report  of  the  Condition.*'  The  allegations  of  the  indictment 
in  reference  to  this  statement  were  material  in  that  they 
identified  the  report  and  the  affidavit  which  was  attached  thereto 
as  the  report  and  affiadvit  upon  which  the  indictment  was  based. 
The  learned  trial  judge,  however,  after  reaching  and  expressing 
the  conclusion  that  it  was  questionable  as  a  matter  of  law 
whether  a  charge  of  perjury ^could  be  predicated  on  the  affidavit 
attached  to  the  "  Report  of  the  Condition,''  and  that  such 
charge  could  only  be  properly  predicated  on  the  affiadvit  at- 
tached to  the  "  Quarterly  Report,"  ruled  in  eflFect  that  the 
allegations  of  the  indictment  which  identified  the  "  Report  of 
the  Condition  "  and  the  affidavit  as  the  report  and  affidavit  in- 
tended by  the  grand  jury  as  the  basis  of  the  indictment  should 
be  stricken  out  and  disregarded  as  surplusage,  and  further  held 
that  the  "  Quarterly  Report  "  and  the  affiadvit  thereto  attached 
were  the  basis  of  the  indictment.  Thus  the  learned  court  held 
to  be  surplusage  the  material  statement  in  the  indictment  which 
specifically  identified  as  the  basis  of  the  alleged  crime  the 
affidavit  attached  to  the  "  Report,  of  the  Condition,"  and,  read- 
ing the  indictment  without  regard  to  that  identifying  state- 
ment, in  effect  amended  it  to  make  it  fit  as  the  basis  of  the  al- 
leged crime  the  affidavit  attached  to  the  "  Quarterly  Report." 
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The  court  was  without  power  to  substitute  one  act  for  another 
as  the  basis  of  the  indictment.  Had  there  been  but  one  affidavit 
before  the  grand  jury  and  the  court,  viz.,  the  affiadvit  attached 
to  the  "  Quarterly  Report,"  the  amendment  might  have  been 
proper,  but  it  was  never  intended  that  under  pretext  of  amend- 
ing the  description  of  a  crime  charged  in  one  indictment  a  new 
crime  should  be  substituted  for  the  old.  There  is  no  power 
in  a  trial  judge  to  indict.  Yet  that  is  what  happened  here. 
The  defendant  was  indicted  for  perjury  in  swearing  to  the 
affidavit  attached  to  the  "  Report  of  the  Condition  of  the  Union 
Bank  "  and  was  tried  and  convicted  of  perjury  without  an  in- 
dictment by  the  grand  jury,  in  swearing  to  the  affiadvit  attached 
to  the  "  Quarterly  Report  of  the  Union  Bank,"  a  different, 
separate  and  distinct  paper.  The  indictment  upon  which  de- 
fendant was  brought  to  trial  alleged  no  crime  if  the  views  ex- 
pressed by  the  learned  trial  judge  are  correct,  because  it  alleged 
no  falsity  in  any  oath  required  by  law.  The  defendant  was  tried 
and  convicted  of  a  crime  for  which  he  had  not  been  indicted, 
and  for  which,  without  indictment,  legally  he  could  not  be 
brought  to  trial.  The  motion  upon  the  trial  to  dismiss  the 
indictment  should  have  been  granted.  All  proceedings  had 
subsequently  thereto  were  illegal  and  void  in  my  opinion.  I 
have  gone  over  the  entire  record  in  this  case.  The  defendant 
points  out  several  assignments  of  error  which  are  of  weight  and 
substance,  and  upon  any  one  of  which  a  certificate  of  reasonable 
doubt  would  have  to  be  granted,  but  as  the  illegality  which  I 
have  discussed  is  fundamental,  going  to  the  very  root  of  the 
matter  and  making  the  defendant's  trial  a  nullity,  I  deem  it 
unnecessary  to  consider  the  errors  in  a  void  trial.  The  motion 
herein  for  a  certificate  of  reasonable  doubt  is  granted ;  bail  to  be 
fixed  upon  notice  to  the  district  attorney. 

Motion  granted. 
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COURT  OF  SPECIAL  SESSION— CITY  OF  NEW  YORE, 

July  1915. 

THE  PEOPLE  V.  ALBERT  DAVIS. 

(L)  Penal  Law,  Section  439 — Corbuptly  influencing  Agent,  Employee 
OB  Sebvant. 

The  second  division  of  Section  439,  Penal  Law,  forbids  a  purchas- 
ing agent  from  receiving  from  a  seller  a  commission  on  a  sale  made 
through  the  purchasing  agent  acting  on  belialf  of  his  employer,  and 
likewise  unqualifiedly  forbids  such  sellers  giving  or  offering  such 
commission  to  such  purchasing  agent.  The  matter  of  knowledge  or 
consent  of  the  employer  is  eliminated  from  the  transaction,  is  not 
alleged  in  the  information,  and  need  not  be  x)roved  by  the  people. 

1(2.)   Same — Constitutional  Law. 

Section  439  of  the  Penal  Law  is  Constitutional.  It  is  not  dase 
legislation  and  restricts  no  right  of  cotnract. 

;  ( 3. )  Same — Information. 

A  lack  of  knowled.sje  is  not  a  necessary  element  of  the  crime  and 
need  not  be  alleged  or  proved,  and  is  no  defense  to  the  information. 

(4.)   Same— Tips. 

Tips  to  Barbers  to  stewards  on  ocean  steamships,  to  waiters  in 
Hotels  and  restaurants  and  to  porters  on  Parlor  cars  are  within 
the  knowledge  of  all  those  who  have  the  least  familiarity  with  these 
branches  of  business  and  do  not  fall  under  the  provisions  of  this 
law. 

Present: — Hon.  Cornelius  F.  Collins,  Hon.  Isaac 
Franklin  Russell,  Hon.  George  J.  O'Keefe,  Justices. 

Appearances: — Charles  Albert  Perkins,  Esq.,  District  At- 
torney, by  Floyd  H.  WUmot,  Esq.,  Deputy  Assistant  District 
Attorney,  and  Don.  C.  Buell,  Esq.,  Deputy  Assistant  District 
Attorney  (of  counsel),  for  the  People. 
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House ^  Grossman  &  Vorhaus^  Moses  H.  Grossman  (of 
counsel)  for  the  Defendant. 

Russell,  C.  J. : 

The  information  charges  that,  on  the  21st  day  of  April,  1914, 
at  the  City  and  County  of  New  York,  in  violation  of  §  489  of 
the  Penal  Law,  Albert  Davis,  the  defendant  in  the  above-entitled 
action  "  unlawfully  gave  and  oflFered  to  Sheridan  Gorton,  Jr., 
who  was  then  agent,  employee  and  servant  of  the  association 
called  R.  H.  Macy  &  Company,  and  who  was  then  authorized 
to  procure  materials,  supplies  and  other  articles  by  contract  for 
his  said  principal  and  employer,  the  sum  of  ten  dollars  in  lawful 
money  of  the  United  States  of  America,  as  a  commission,  dis- 
count and  bonus  from  the  said  defendant  who  then  and  there 
made  and  had  made  a  sale  of  certain  sponges  to  the  said  associa- 
tion and  a  contract  for  the  sale  of  certain  sponges  to  the  said 
association  and  furnished  the  said  sponges  to  the  said  associa- 
tion, against  the  form  of  the  statute  made  and  provided  and 
against  the  peace  of  the  People  of  the  State  of  New  York  and 
their  dignity." 

Section  439  of  the  Penal  Law  reads  as  follows  : 

"  Whoever  gives,  offers  or  promises  to  an  agent,  employee  or  servant, 
any  gift  or  gratuity  whatever,  without  the  knowledge  and  consent  of  the 
principal,  employer  or  master  of  such  agent,  employee  or  servant,  with 
intent  to  influence  his  action  in  relation  to  his  principal's,  employer's  or 
master's  business  or  an  agent,  employee  or  servant  who  without  the 
knowledge  and  consent  of  his  principal,  employer  or  master,  requests  or 
accepts  a  gift  or  gratuity  or  a  promise  to  make  a  gift  or  to  do  an  act 
beneficial  to  himself,  under  an  agreement  or  with  an  understanding  that 
he  shall  act  in  any  particular  manner  to  his  principal's,  employer's  or 
master's  business;  or  an  agent,  employee  or  servant,  who  being  authorized 
to  procure  materials,  supplies  or  other  articles  either  by  purchase  or  con- 
tract for  his  principal,  employer  or  master,  or  to  employ  service  or  labor 
for  his  principal,  employer  or  master,  receives  directly  or  indirectly,  for 
himself  or  for  another,  a  commission,  discount  or  bonus  from  the  person  who 
make  such  sale  or  contract,  or  furnishes  such  materials,  supplies  or  other 
articles,  or  from  a  person  who  renders  such  service  or  labor ;  and  any  person 
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who  gives  or  offers  such  an  agent,  employee  or  servant  such  commissions,  dis* 
count  or  bonus  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished 
by  a  fine  of  not  less  than  ten  dollars  nor  more  than  five  hundred  dollars^ 
or  by  such  fine  and  by  imprisonment  for  not  more  than  one  year." 

The  defendant  demurs  to  the  information  upon  the  ground 
that  it  fails  to  state  facts  sufficient  to  constitute  a  crime,  and 
urges  that  the  last  clause  of  §  489  of  the  Penal  Law,  under 
which  the  information  in  this  case  was  drawn,  is  repugnant  to 
Article  I,  §  10  of  the  Constitution  of  the  United  States,  and 
to  the  14th  Amendment  thereto,  and  is,  therefore,  null  and  void ; 
and  that  said  clause  is  likewise  repugnant  to  Article  I,  §§  1  and 
6  of  the  Constitution  of  the  State  of  New  York. 

Section  489  of  the  Penal  Law  is  divisible  into  two  parts* 
The  first  forbids  a  gratuity  to  an  employee  of  another  in  respect 
to  his  work  or  employment  under  certain  conditions,  "  without 
the  knowledge  and  consent  of  the  employers."  With  this  part 
of  the  statute  we  have  nothing  to  do.  The  information  was 
drawn  under  the  wording  of  the  second  division,  follows  the 
words  of  the  statute  and  is  therefore  sufficient.  People  v.  King, 
110  N.  Y.  418. 

The  second  division  of  the  statute  flatly  forbids  a  purchasing 
agent  from  receiving  from  a  seller  a  commission  on  a  sale  made 
through  the  purchasing  agent  acting  on  behalf  of  his  employer, 
and  likewise  unqualifiedly  forbids  such  sellers  giving  or  offerings 
such  commission  to  such  purchasing  agent.  The  matter  of 
knowledge  or  consent  of  the  employer  is  eliminated  from  the 
transaction,  is  not  alleged  in  the  information  and  needs  not  be 
proved  by  the  people. 

The  defendant's  counsel  urges  that  the  statute  in  question  is 
obnoxious  to  both  the  State  and  Federal  Constitutions  and  is 
unconstitutional  in  that: 

1.  It  has  singled  out  for  an  j^ggressive  discrimination  a  cer- 
tain class  of  citizens,  viz. ;  purchasing  agents ; 

2.  It  curtails  their  right  to  contract  and  the  right  to  con- 
tract of  persons  dealing  with  them  and  of  their  employers ;  and 
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3.  No  sufficient  justification  in  the  health,  morals  or  welfare 
of  the  community  is  discernible  to  justify  the  consequences 
imposed  by  the  statute. 

Article  I,  §  10  of  the  Constitution  of  the  United  States  reads : 

"No  state  sliall  ♦  •  ♦  pass  any  •  •  •  law  impairing  the  ob- 
ligation of  contracts/' 

The  14th  Amendment  thereto  reads,  in  part: 

**  Ko  State  shall  make  or  enforce  any  law  which  shall  abridge  tlie  privi- 
leges or  immunities  of  citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life;  liberty  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

Article  I,  section  1  of  the  Constitution  of  the  State  of  New 
York  provides  as  follows : 

"  No  member  of  this  State  shall  be  disfranchised,  or  deprived  of  any  of 
tlie  riglits  or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law 
of  tlie  land,  or  the  judgment  of  his  peers." 

And  section  6  of  the  same  Article  reads: 

"No  person  shall  be  *  *  *  deprived  of  life,  liberty  or  property 
without  due  process  of  law ;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation." 

Every  presumption  is  in  favor  of  the  validity  of  a  statutory 
enactment. 

"The  question  whether  the  act  under  consideration  is  a  valid  exercise 
of  legislative  power  is  to  be  determined  solely  by  reference  to  constitu- 
tional restraints  and  prohibitions. 

No  law  can  be  pronounced  invalid,  for  the  reason  simply  that  it  violates 
our  motions  of  justice,  is  oppressive  and  unfair  in  its  operation,  or  because, 
in  the  opinion  of  some  or  all  of  the  citizens  of  the  State,  it  is  not  justi- 
fied by  public  necessity,  or  designed  to  promote  the  public  welfare.    •    •    ♦ 
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The  remedy  for  unjust  or  unwise  legislation,  not  obnoxious  to  constitutional 
objections,  is  to  be  found  in  a  change  by  the  people  of  their  representatiyefl, 
according  to  the  methods  provided  by  the  Constitution."  Bertholf  v. 
O'Reilly,  74  N.  Y.  600. 

"  We  cannot  overturn  a  statute  because  we  do  not  like  it,  for  our  likes 
and  dislikes  affect  us  as  citizens,  not  as  judges."  Wright  v.  Hart,  182 
N.  Y.  330,  353. 

''  It  IS  not  a  good  objection  to  a  statute  prohibiting  a  particular  act 
and  making  its  commission  a  public  offense  that  the  prohibited  act  was 
before  the  statute  lawful  or  even  innocent.  *  *  *  It  is  the  province  of 
tlie  legislature  to  determine  in  the  interest  of  the  public  what  shall  be 
permitted  or  forbidden,  and  the  statute  contains  very  many  instances  of 
nets  prohibited,  the  criminality  of  which  consists  solely  in  the  fact  that 
tliey  are  prohibited,  and  not  at  all  in  their  intrinsic  quality.  People 
V.  West,  100  N.  Y.  293. 

In  the  case  of  People  v.  Charles  Schweinler  Press,  214  N.  Y. 
895,  In  which  that  portion  of  the  Labor  Law  which  provides 
that  no  woman  shall  be  employed  or  permitted  to  work  in  any 
factory  In  this  State  before  six  o'clock  in  the  morning  or  after 
ten  o'clock  In  the  evening  of  any  day  was  held  to  be  constitu- 
tional, Hiscock,  J.  says : 

"  In  considering  legislation  adopted  for  such  a  purpose  we  must  start 
out  with  the  presumption  that  it  is  constitutional  and  valid  (People  ex 
rel.  Kemmler  v.  Durston,  110  N.  Y.  669,  577).  If  the  statute  upon  its 
face  appears  to  be  reasonable  and  just  and  appropriate,  and  we  can  fairly 
believe  that  its  natural  consequences  will  be  in  the  direction  of  betterment 
of  public  health  and  welfare,  and,  therefore,  that  it  is  one  which  the 
iStatd  for  its  protection  and  advantage  may  enact  and  enforce,  it  will  be 
tlie  duty  of  the  courts  to  pronounce  it  constitutional  even  though  they 
should  doubt  its  wisdom  (People  v.  Klinck  Packing  Co.,  214  N.  Y.  121 ; 
Holden  v.  Hardy,  169  U.  S.  366,  395).  Or,  to  state  the  rule  in  a  con- 
verse form,  before  we  can  pronounce  such  a  statute  as  that  now  before 
US  unconstitutional  we  must  be  able  to  see  either  that  there  is  no  real, 
substantial  evil  of  public  interest  to  be  guarded  against  or  that  there  is 
no  reasonable  relation  between  the  evil  and  the  purported  cure  or  pre- 
vention offered  by  the  statute.  (Booth  v.  111.,  184  U.  S.  425;  Chicago, 
B.  &  Q.  R.  R.  v.  McGuire,  219  U.  S.  649)." 
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Counsel  for  the  defendant  argues  that  the  statute  upon  which 
the  information  in  the  case  at  bar  is  based  is  unconstitutional 
because  it  has  singled  out  for  an  aggressive  discrimination  a 
certain  class  of  citizens,  viz. ;  purchasing  agents.  He  claims 
that  this  is  class  legislation. 

In  the  case  of  Barbier  v.  Connolly,  113  U.  S.  27,  Mr.  Justice 
Field  writes  at  length  on  this  subject.    He  says: 

"  The  Fourteenth  Amendment,  in  declaring  that  no  State  *  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws'  undoubtedly  intended  not  only  that  there  sliould  be  no  arbitrary 
spoliation  of  property,  but  that  equal  protection  and  security  should  be 
given  to  all  under  like  circumstances  in  the  enjoyment  of  their  personal 
and  civil  rights;  that  ail  persons  should  be  equally  entitled  to  pursue  their 
happiness  and  acquire  and  enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the  protection  of  their  persons  and 
property,  the  prevention  and  redress  of  wrongs,  and  the  enforcement  of 
contracts;  that  no  impediment  should  be  interposed  to  the  pursuits  of 
anyone  except  as  applied  to  the  same  pursuits  by  otliers  under  like  cir- 
cumstances; that  no  greater  burdens  should  be  laid  upon  one  than  are 
laid  upon  otliers  in  tiie  same  calling  and  condition,  and  that  in  the  ad- 
ministration of  criminal  justice  no  diffeernt  or  higher  punishment  should 
be  imposed  upon  one  than  such  as  is  prescribed  to  all  for  like  offenses. 
*  *  *  Tliough,  in  many  respects,  necessarily  special  in  their  character, 
they  do  not  furnish  just  ground  of  complaint  if  tliey  operate  alike  upon 
all  persons  and  property  under  the  same  circumstances  and  conditions. 
Class  legislation,  discriminating  against  some  and  favoring  others  is 
prohibited,  but  legislation  which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the  amendment." 

In  the  second  place  the  defendant's  counsel  urges  that  the 
statute  in  question  is  unconstitutional  because  it  curtails  the 
right  of  purchasing  agents  or  those  employing  labor  for  their 
employers  to  contract  and  also  the  right  to  contract  of  persons 
dealing  with  them  and  of  their  employers. 

The  doctrine  is  now  definitely  established  that  the  constitu- 
tional right  to  liberty  includes  freedom  to  pursue  any  trade  or 
calling  and  to  make  contracts  not  injurious  to  public  policy. 
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The  rule  of  law  is  not  limited  to  freedom  from  corporal 
restraint. 

As  early  as  1867  Baron  Bramwell,  upon  the  trial  of  an  indict- 
ment for  picketing,  said :  "  Liberty  was  not  liberty  of  the  body 
only.  It  was  always  a  liberty  of  the  mind  and  will;  and  the 
liberty  of  a  man's  mind  and  will  to  say  how  he  should  bestow 
himself  and  his  means,  his  talents  and  his  industry,  was  as  much 
a  subject  of  the  law's  protection  as  was  that  of  his  body. 
Regina  v.  Druitt,  Cox  Criminal  Cases,  Vol.  X,  592,  600. 

Thirty  years  later,  in  1897,  the  Supreme  Court  of  the  United 
States  announced  the  same  doctrine  in  the  now-famous  case  of 
Allgeyer  v.  Louisiana,  165  U.  S.  578.  Mr.  Justice  Peckham, 
writing  for  a  unanimous  court,  said,  in  part : 

"  Tlie  liberty  mentioned  in  that  Amendment  (to  the  Constitution  of 
the  Union)  means  not  only  the  right  of  a  citizen  to  be  free  from  the  mere 
physical  restraint  of  his  person,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  tlie  right  of  the  citizen  to  be  free  in  the  enjoyment  of 
all  of  his  faculties;  to  be  free  to  use  them  in  all  lawful  ways;  to  live 
and  work  where  he  will;  to  earn  his  livelihood  at  any  lawful  calling; 
to  pursue  any  liveliliood  or  avocation,  and  for  that  purpose  to  enter  into 
all  contracts  which  may  be  proper,  necessary  and  essential  to  his  carry- 
ing out  to  a  successful  conclusion  the  purposes  above-mentioned."  ♦  »  ♦ 
"  This,"  he  continues,  "  does  not  interfere  in  any  way  with  the  acknowledged 
right  of  the  State  to  enact  such  legislation  in  the  legitimate  exercise  of  ita 
police  or  other  powers  as  to  it  may  seem  proper." 

The  Courts  of  New  York  have  now  definitely  established  and 
enforced  the  rule  that  the  constitutional  right  to  liberty  includes 
liberty  to  pursue  a  trade  and  to  make  contracts  not  injurious 
to  public  policy,  instead  of  being  confined  to  freedom  from 
corporal  restraint.  Matter  of  Jacobs,  98  N.  Y.  98 ;  People  v. 
Marx,  99  N.  Y.  377 ;  People  ex  rel.  Tyroler  v.  Warden,  157 
N.  Y.  116. 

Historically  it  is  doubtless  true  that  the  framers  of  the  Con- 
stitution never  intended  to  include  liberty  of  contract  in  the 
general  guaranty  of  liberty  inherited  from  Magna  Charta. 
"  The  right  of  personal  security,"  says  Blackstone,  "  consists  in 
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a  person's  legal  and  uninterrupted  enjoyment  of  his  life,  his 
limbs,  his  body,  his  health  and  his  reputation."  ♦  ♦  ♦  «  This 
personal  liberty  consists  in  the  power  of  locomotion,  of  changing 
situation,  or  moving  one's  person  whatsoever  place  one's  own 
inclination  may  direct,  without  imprisonment,  or  restraint  un- 
less by  due  process  of  law."    Bl.  Comm.  Vol.  IV,  p.  424. 

The  Great  Charter  confines  this  notion  of  liberty  to  bodily 
liberty  alone.  The  proceedings  of  the  early  constitutional  con- 
ventions and  all  the  debates  in  Congress  contain  no  suggestion 
that  liberty  was  otherwise  conceived  than  as  freedom  from 
corporal  constraint.  Only  imprisonment  and  slavery  were  in- 
tended to  be  prohibited. 

The  decision  in  the  Allgeyer  case  is  in  line  with  the  current 
of  modern  thought,  and  is  a  step  in  advance  in  the  progress  of 
the  Courts  toward  a  general  superintendence  of  the  legislative 
department  of  government. 

But  the  constitutional  protection  of  liberty  of  contract  does 
not  prevent  the  exercise  by  the  States  of  their, police  power. 
This  police  power  of  the  States  permits  the  regulation  of  con- 
tracts, and  in  some  cases  the  prohibition  of  acts  that  endanger 
the  public  morals,  and  also  such  as  present  unusual  danger  of 
fraud  and  imposition. 

The  legislature  has  full  power  to  prevent  fraud  by  regulat- 
ing sales.  This  includes  the  power  to  regulate  weights  and 
measures.  House  v.  Mayes,  219  U.  S.  270.  Banking  and  In- 
surance may  similarly  be  controlled  by  legislation.  Shallen- 
berger  v.  First  State  Bank,  219  U.  S.  114;  German  Alliance 
Ins.  Co.  V.  Hale,  219  U.  S.  307. 

Every  act  of  legislation  has  the  support  of  the  presumption 
that  it  has  been  enacted  in  the  interest  of  the  public.  The 
burden  of  proof  is  on  him  who  attacks  the  validity  of  a  statute, 
and  he  must  demonstrate  that  the  statute  conflicts  with  some 
constitutional  restraint  or  that  the  public  welfare  is  not  sub- 
served by  the  legislation.  In  the  first  instance  the  legislature 
is  the  judge  of  what  is  necessary  for  the  public  welfare,  and 
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there  is  but  a  limited  judicial  review  of  its  judgment.  Erie  R. 
R.  Co.  V.  Williams,  288  U.  S.  685. 

Without  doubt  the  government  has  the  power  to  restrain 
some  individuals  from  making  all  contracts  and  also  to  prevent 
all  individuals  from  making  some  contracts.  No  one  may  enter 
into  a  contract  which  contravenes  public  policy.  The  posses- 
sion of  this  power  by  the  government  docs  not  conflict  with  the 
proposition  that,  generally  speaking,  every  citizen  may  freely 
contract  for  the  price  of  his  labor,  services  or  property. 
Frisbie  v.  U.  S.,  167  U.  S.  160. 

In  his  opinion  in  the  case  of  Chicago,  B.  and  Quincy  R.  R.  v. 
McGuire,  219  U.  S.  549,  Mr.  Justice  Hughes  says: 

"  Freedom  of  contract  is  a  qualified  and  not  an  absolute  right.  There 
is  no  absolute  freedom  to  do  as  one  wills  or  to  contract  as  one  chooses. 
The  guarantee  of  liberty  does  not  withdraw  from  legislative  supervision 
that  wide  department  of  activity  which  consists  of  the  making  of  con- 
tracts, or  deny  to  government  the  power  to  provide  restrictive  safeguards. 
Liberty  implies  the  absence  of  arbitrary  restraint,  not  immunity  from 
reasonable  regulations  and  prohibitions  imposed  in  the  interests  of  the 
community." 

In  the  recent  case  of  Atlantic  Coast  Line  v.  Riverside  Mills, 
219  U.  S.  186,  Mr.  Justice  Lurton  says: 

"  It  is  obvious,  from  many  decisions  of  .this  court,  that  there  is  no 
sucli  thing  as  absolute  freedom  of  contract.  Contracts  which  contravene 
public  policy  cannot  be  lawfully  made  at  all,  and  the  power  to  make  con- 
tracts may  in  all  cases  be  regulated  as  to  form,  evidence,  and  validity 
as  to  third  persons.  The  power  of  government  extends  to  the  denial  of 
liberty  of  contract  to  the  extent  of  forbidding  or  regulating  every  con- 
tract which  is  reasonably  calculated  to  injuriously  affect  the  public  in- 
terests." 

There  are  many  regulations  respecting  the  pursuit  of  a  law- 
ful trade  or  business.  The  State  in  the  exercise  of  its  police 
power  has  the  right  to  determine  what  these  regulations  shall 
be,  and  Federal  interference  is  not  warranted  unless  these  regu- 
lations arc  utterly  unreasonable  and  arbitrarily  injure  or  de- 
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stroy  personal  and  property  rights  of  citizens  without  due 
process  of  law.    Cundling  v.  Chicago,  177  U.  S.  183. 

The  statute  in  question  in  no  sense  prohibits  contracts  from 
being  made  for  the  sale  of  goods.  It  only  prohibits  agents 
from  considering  their  own  personal  welfare  and  from  making 
contracts  which  are  favorable  to  themselves  regardless  of  the 
fact  that  such  contracts  are  not  favorable  to  their  employers. 
It  lets  in  the  personal  element  of  the  agent.  His  judgment  is 
likely  to  be  biased  by  the  thought  of  the  profit  which  may  come 
to  him.    He  thinks  first  of  himself  and  secondly  of  his  principal. 

In  the  third  place  the  counsel  for  the  defendant  urges  that 
the  statute  in  question  is  unconstitutional  in  that  no  sufficient 
justification  in  the  health,  morals  or  welfare  of  the  community 
is  discoverable  to  justify  the  wrongful  consequences  imposed 
by  the  statute. 

In  Hearn  v.  Schuchman,  150  A.  D.  476,  there  was  an  agree- 
ment between  the  plaintifTs  employees  and  the  defendant  with 
intent  to  defraud  the  plaintiff  that  the  plaintiff's  employees 
would  give  orders  to  the  defendant  to  furnish  unnecessary  sup- 
plies and  material,  and  to  do  unnecessary  work  and  labor  for 
the  plaintiff,  and  to  charge  excessive  and  extravagant  prices 
for  such  materials  and  supplies  and  for  such  work,  labor  and 
services,  and  to  furnish  defective  and  faulty  labor  and  services 
for  the  plaintiff  below  the  grade  and  quality  of  the  supplies, 
materials,  labor  and  services  desired  and  required  by  the  plain- 
tiff, and  to  make  false  charges  against  the  plaintiffs  for  supplies 
and  materials  never  furnished  and  for  labor  and  services  never 
performed  and  in  divers  other  ways  to  cheat  and  defraud  the 
plaintiffs.  In  this  case  all  such  acts  agreed  upon  were  actually 
done. 

By  a  study  of  the  facts  of  the  above  case,  it  can  readily  be 
seen  what  dangerous  practices  would  be  likely  to  result  in  case 
the  statute  now  in  question  should  be  declared  to  be  uncon- 
stitutional. 

In  the  famous  Bakers*  Case  (Loclmcr  v.  New  York,  198  U. 
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S.  45)  the  employee  was  to  furnish  legitimate  labor.  He  was 
to  work  longer  hours  and  receive  greater  pay.  His  employer 
would  be  benefited  by  the  number  of  hours  the  employee  worked. 
In  the  case  at  bar  the  action  of  the  buyer  was  not  in  the  in- 
terests of  his  employer.  His  action  was  in  his  own  interest 
coupled  with  that  of  the  vendor.  At  all  times  as  agent  should 
subordinate  his  own  personal  interests  to  those  of  his  principal. 
In  the  Bakers'  Case  the  matter  was  between  the  employer  and 
employee  only ;  in  the  case  at  bar  it  was  between  the  employee 
and  an  outside  party,  namely  the  vendor.  In  the  Lochner  case 
the  court  decided  that  the  statute  forbidding  bakers  to  work 
more  than  60  hours  in  a  week  or  10  hours  a  day  was  unconstitu- 
tion  and  said,  in  part : 

"  The  trade  of  a  baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that 
degree  which  would  authorize  the  legislature  to  interfere  with  the  right 
to  labor,  and  with  the  right  of  free  contract  on  the  part  of  the  individual, 
either  as  employer  or  employee.  *  *  *  It  miglit  be  safely  affirmed 
that  almost  all  occupations  more  or  less  affect  the  health.  There  must 
be  more  than  tlie  mere  fact  of  the  possible  existence  of  some  small  amount 
of  unliealthiness  to  warrant  legislative  interference  with  liberty.  It  is 
unfortunately  true  that  labor,  even  in  any  department,  nuiy  possibly  carry 
with  it  the  seedfr  of  unliealthiness. 

It  seems  to  us  that  the  real  object  and  purpose  were  simply  to  regulate 
the  hours  of  labor  between  the  master  and  his  employes  (all  being  men 
sui  juris)  in  a  private  business,  not  dangerous  in  any  degree  to  the  health 
of  the  employes.  Under  such  circumstances  the  freedom  of  master  and 
employe  to  contract  with  each  other  in  relation  to  their  employment,  and 
in  defining  the  same,  cannot  be  prohibited  or  interfered  with,  without 
violating  the  Federal  Constitution." 

The  significance  of  §  489  of  the  Penal  Law,  taken  as  a  whole, 
is  this,  namely,  that  secret  commissions  are  to  be  condemned 
because  they  prompt  a  servant  to  betray  his  master  and  thus 
prejudice  the  master's  interests  in  consideration  of  pay  re- 
ceived from  othcDs.  Obviously  the  gravamen  of  this  charge 
lies  in  the  secrecy  of  such  transactions.  The  master  believes 
and  lias  reason  to  believe  that  he  is  being  served  without  stint 
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or  qualification  by  his  employee,  who  is  devoting  the  full  meas- 
ure of  his  time  and  attention  without  diminution  to  his  em- 
ployer's interests  exclusively.  The  evil  aimed  at  is  in  the  service 
of  two  masters  whose  interests  are  necessarily  and  forever  an- 
tagonistic. 

But  if  the  bonus  or  commission  paid  to  another's  agent  is 
fully  known  to  the  employer  of  such  agent,  how  can  we  say 
that  this  is  a  secret  commission  and  that  the  employer  has 
been  dealt  with  treacherously  and  betrayed.?  IVIuch  of  the 
world's  business  has  been  in  the  course  of  years  adjusted  to  con- 
ditions which  involve  and  even  necessitate  the  giving  of  tips,  so- 
called.  The  tips  to  barbers,  to  stewards  on  ocean  steamships, 
to  waiters  in  hotels  and  restaurants,  and  to  porters  on  parlor 
cars  are  within  the  knowledge  of  all  who  have  the  least  familiar- 
ity with  these  branches  of  business.  No  one  can  successfully 
contend  that  there  is  any  fraud  or  deception  lurking  in  these 
transactions,  or  that  anybody  is  injured,  whether  the  employer 
or  employee  or  the  customer.  When  these  so-called  gratuities 
are  definitely  contemplated  from  the  beginning  and  are  re- 
garded as  a  necessary  and  inevitable  feature  of  certain  business 
transactions,  and  made  so  by  a  custom  which  has  almost 
ripened  into  law,  such  business  as  a  whole  becomes  firmly  ad- 
justed to  the  giving  and  receiving  of  such  gratuities.  After 
such  adjustment  has  been  finally  fixed  the  repudiation  by  the 
customer  of  his  so-called  duty  to  pay  a  bonus  injures  nobody 
except  the  employee,  who  may  well  be  regarded  as  having  taken 
this  chance  of  repudiation  through  his  own  choice;  surely  the 
employer  is  neither  deceived  nor  injured,  and  the  customer  gets 
his  goods  or  the  services  rendered  at  less  than  their  fair  cost. 

Now,  none  of  the  foregoing  transactions  are  within  the  pur- 
view of  this  statute.  No  knowledge  or  consent  on  the  part  of 
the  principal  is  mentioned  in  the  clauses  of  the  statute  now 
under  discussion ;  and  we  find  the  said  statute  applying  specif- 
ically to  two  cases  only,  namely,  the  purchasing  of  material 
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through  a  purchasing  agent,  and  the  employment  of  labor 
secured  through  the  services  of  an  agent. 

The  statute  is  zealous  to  banish  the  very  appearance  of  evil, 
and  requires  of  such  an  agent  complete  and  unswerving  devo- 
tion to  his  one  master.  Business  experience  demonstrates  the 
necessity  for  such  a  statutory  bulwark  of  fidelity.  Without 
such  a  statute,  under  the  fierce  competition  of  modern  life, 
purchasing  agents  and  agents  to  employ  labor  can  be  lured  all 
too  readily  into  the  service  of  hopelessly  conflicting  interests. 
Nor  is  this  a  mere  matter  of  metaphysical  speculation.  Ad- 
judications like  Hearn  v.  Schuchman,  supra^  illustrate  all  too 
clearly  the  need  of  such  a  statutory  safeguard.  Sound  public 
policy,  commercial  honor  and  the  good  faith  of  fiduciaries  and 
trusted  employees  imperatively  demand  some  such  measure  in 
the  written  law. 

The  statute  in  the  case  at  bar  divests  no  property  and  harms 
no  vested  right.  It  is  not  in  any  sense  class  legislation  because 
it  applies  generally  to  all  workers  in  a  certain  definite  occupa- 
tion. Such  customs  of  trade  as  are  denounced  by  this  statute 
are  demoralizing  to  society.  Acts  harmful  to  morals  are  not, 
as  contended  by  defendant,  limited  to  sexual  impurity  and  ob- 
scene publications.  Bribery  of  purchasing  agents  is  incom- 
patible with  commercial  honor.  A  bonus  or  commission, 
secretly  given,  is  nothing  short  of  a  bribe  to  betray  one's  em- 
ployer. The  only  possible  object  of  this  bad  custom  is  to  take 
money  from  the  principal  and  give  it  to  his  agent. 

No  lawful  business  is  forbidden  by  this  act.  No  one  is  com- 
pelled by  law  to  become  a  purchasing  agent;  and  there  is  no 
limit  set  by  statute  to  the  commissions  that  can  be  received. 

This  discussion  has  been  prolonged,  because,  so  far  as  known, 
the  courts  have  not  passed  upon  the  exact  question  raised  in 
this  case.  We  conclude  that  Section  439  of  the  Penal  Law  is 
constitutional.  It  is  not  class  legislation,  and  restricts  no  right 
of  contract.     The  information  is  sufficient  and  states  a  good 
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cause  of  action.  As  lack  of  knowledge  on  the  part  of  the 
principal  is  not  a  necessary  element  of  the  crime,  it  need  not  be 
alleged  or  proved,  and  is  no  defence  to  the  information. 

It  follows  that  the  demurrer  should  be  disallowed. 

Collins  and  O'Keefe,  JJ.,  concur  in  the  result. 
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SUPREME  COURT— APPELLATE  DIVISION— THIRD 

DEPARTMENT, 

Sept.  5, 1915. 

THE  PEOPLE  V.  CLIFTON  C.  DRAPER. 

^109  App.  Div.  479.) 

(1.)    GOMPULSOBT    PBOSTITXmON    OF    WOMEN — PeNAL    LaW,    SECTION    2460. 

Section  2460  of  the  Penal  Law  and  the  provisions  of  the  Penal  Code 
from  which  it  was  derived  construed,  and  held,  that  the  purpose  of  the 
statute  is  to  protect  women  against  all  forms  of  "compulsory  pros- 
titution." The  statute  is  directed  against  the  system,  the  permanent 
conditions,  and  not  against  individual  and  voluntary  associations. 

(2.)  Sami&— Intent. 

It  is  the  intent  with  which  a  woman  or  girl  is  brought  into  the  State 
or  is  induced,  enticed  or  procured  to  enter  a  house  of  prostitution 
which  gives  the  gravamen  of  the  crime. 

(3.)  Same— Sufficiency  op  indictment  undeb  sub.  3. 

Subdivision  3  of  section  2460  of  the  Penal  Law  should  be  construed 
with  the  last  word  "  or  "  in  the  3d  line  omitted,  and  as  so  construed 
an  indictment  thereunder  which  charges  that  the  defendant  did  felon- 
iously induce  and  procure  the  complaining  witness  for  prostitution, 
and  did  advise  her  to  have  unlawful  sexual  intercourse  for  money 
with  men,  and  did  feloniously  induce  and  procure  her  to  have  unlaw- 
ful sexual  intercourse  and  relations  with  a  man  whose  name  is  to  this 
grand  jury  unknown,  and  whom  he  brought  to  her  for  that  purpose, 
but  fails  to  allege  that  the  defendant  induced,  enticed  or  procured  the 
complaining  witness  to  enter  a  house  of  prostitution  for  the  purpose  of 
prostitution  or  other  immorality,  fails  to  charge  a  crime. 

(4.)   Same — Intent  obavamen  of  crime. 

Although  the  title  of  an  act  is  no  part  of  the  law,  yet  it  may  be 
resorted  to  as  an  aid  in  determining  legislative  intent  when  that 
intent  is  otherwise  ambiguous. 

(5.)  Statutes — Rule  op  constbuction. 

An  original  statute  and  all  its  amendments  must  be  read  together 
and  viewed  as  one  act  passed  at  the  same\jij)^i. 
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<6.)  Same. 

Words  in  a  statute  which  fail  to  have  any  useful  purpose  may  be 
eliminated  in  arriving  at  the  intent  of  the  Legislature. 
Howard,  J.,  dissented. 

Appeal  by  the  defendant,  Clifton  C.  Draper,  from  a  judg- 
ment of  the  County  Court  of  Albany  county,  rendered  against 
him  on  the  14th  day  of  December,  1914,  convicting  him  under 
the  provisions  of  subdivision  8  of  section  2460  of  the  Penal 
Law. 

Charles  B.  Templeton^  for  the  appellant. 

Harold  D.  Alexander,  District  Attorney,  for  the  respondent. 

Woodward,  J. : 

The  indictment  accuses  "  Clifton  C.  Draper  of  the  crime  of 
inducing  and  procuring  a  girl  for  the  purpose  of  prostitution, 
committed  as  follows:  The  said  Clifton  C.  Draper,  on  March 
28, 1914,  at  the  town  of  Colonie,  in  this  county,  did  feloniously 
induce  and  procure  Frances  Decker  for  the  purposes  of  prosti- 
tution, and  did  advise  her  to  have  unlawful  sexual  intercourse 
for  money  with  men  and  did  feloniously  induce  and  procure  her 
to  have  unlawful  sexual  intercourse  for  money  with  a  man, 
whose  name  is  to  this  grand  jury  unknown,  and  whom  he 
brought  to  her  for  that  purpose." 

The  evidence  in  support  of  this  indictment  is  furnished  by 
two  girls,  both  of  whom  had  been  previously  sentenced  and 
served  terms  in  the  House  of  Good  Shepherd  in  Albany  for 
oflFenses  against  decency,  and  who  describe  themselves  as  "  way- 
ward girls.'*  They  lived  in  Kingston,  and  on  the  18th  day  of 
March,  1914,  on  their  own  motion,  so  far  as  appears,  they  came 
to  Albany  and  took  a  room  at  the  Navarre,  a  hotel  located  on 
Broadway.  On  Sunday  evening,  March  twenty-second,  taking 
their  evidence  for  it,  they  were  at  the  railroad  station  between 
ten  and  eleven  o'clock,  and  were  accosted  by  the  defendant  and 
a  male  companion,  and  after  some  conversation  the  four  walked 
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down  Broadway  to  the  foot  of  State  street,  where  they  took  a 
car  and  went  out  to  a  roadhouse  known  as  Hennessy's.  They 
danced  and  drank,  and  finally  the  defendant  registered  himself 
and  Frances  Decker  as  husband  and  wife,  and  the  two  went  up- 
stairs together  and  occupied  a  room  and  cohabited  during  the 
night,  while  the  other  couple  did  likewise.  Monday  the  parties 
all  returned  to  Albany,  but  the  defendant  is  said  to  have  told 
the  girls  that  they  would  go  back  to  Hennessy's  that  night,  and 
that  he  would  supply  a  male  companion  in  the  place  of  the  one 
who  had  gone  out  with  them  on  Sunday  evening,  and  who  had 
left  them  early  Monday  morning.  It  is  claimed  that  on  this 
occasion  the  defendant  told  the  girls  that  they  must  ask  money 
from  the  men ;  that  they  demurred  to  such  suggestion,  when  he 
said  to  them:  "Don't  be  a  G — d  d — n  fool;  *  *  *  ask 
for  a  dollar  off  of  each  fellow  you  get  that  way."  There  is  no 
suggestion  that  the  defendant  asked  for  or  received  any  money 
from  these  girls,  or  that  he  expected  to  derive  any  revenue  from 
them,  the  learned  district  attorney  merely  suggesting  that  his 
compensation  was  to  come  by  way  of  a  gratification  of  his  own 
lusts,  which  is  clearly  not  a  legal  consideration.  On  Monday 
afternoon,  the  day  of  the  alleged  crime,  so  the  story  of  these 
wayward  girls  goes,  they  stood  on  a  street  corner,  at  defend- 
ant's suggestion,  while  the  latter  went  out  and  found  another 
fellow  for  them.  It  appears  that  the  defendant  found  his  man, 
and  that  the  party  of  four  went  to  a  Chinese  restaurant,  where 
they  had  lunch,  and  then  took  a  trolley  car  for  Hennessy's. 
There  they  repeated  the  exercises  of  the  previous  evening,  ex- 
cept that  on  this  second  occasion  the  defendant  registered  him- 
self and  Anna  Lufkin  as  husband  and  wife,  leaving  Frances 
Decker  to  the  unknown  man,  and  the  two  latter  occupied  a  room 
adjoining  that  occupied  by  the  defendant  and  the  Lufkin  girl. 
This  night  appears  to  be  the  one  designated  in  the  indictment, 
though  the  testimony  includes  the  following  day,  when  it  is 
claimed  that  the  party  returned  to  Albany  and  the  defendant 


Digitized  by  VjOOQIC 


PEOPLE  V.  DRAPER.  477 

procured  a  third  man  to  make  up  the  quartette.  The  party 
had  dinner  at  Keeler's  and  went  out  to  Hennessy's,  where  it  was 
intended  that  the  defendant  was  to  occupy  the  room  with  the 
Lufkin  girl,  leaving  the  Decker  girl  for  the  new  man,  but  it  ap- 
pears that  a  quarrel  arose,  the  new  man  deserted  the  party, 
and  the  defendant  occupied  the  bed  with  both  of  these  girls,  and 
at  breakfast  time  had  a  fit,  and  subsequently  the  girls  got  away 
and  went  to  Troy,  where  they  were  soon  afterward  arrested  and 
confined  in  an  institution,  and  from  whence  they  came  to  this 
prosecution.  It  is  claimed  that  from  time  to  time  the  defendant 
renewed  his  suggestion  that  these  girls  should  take  money  from 
the  men,  and  it  is  claimed  that  the  Decker  girl,  the  complaining 
witness,  received  one  dollar  from  her  companion  of  Monday 
night. 

This,  briefly,  is  the  story  told  by  these  girls.  They  are  vague 
and  uncertain  in  the  details,  contradictory  of  each  other,  and 
altogether  the  case,  upon  the  evidence,  is  most  unsatisfactory. 
The  statute  provides  (Penal  Law,  §  2460,  subd.  9)  that  "no 
conviction  shall  be  had  under  this  section  upon  the  testimony 
of  the  female  unless  supported  by  other  evidence,"  and,  while 
there  is  a  colorable  support  in  the  evidence  in  this  case  of  some 
of  the  matters  alleged  against  the  defendant,  it  is  so  utterly 
lacking  in  character  that  it  ought  not  to  stand  as  the  basis  of 
the  judgment  unless  the  supporting  evidence  goes  to  the  mate- 
rial portions  of  some  crime  clearly  defined  by  the  statute.  We 
come,  therefore,  to  the  consideration  of  the  statute,  that  we 
may  determine  what  crime  is  charged,  what  are  the  elements  of 
the  crime  if  it  is  defined  in  the  statute,  and  that  it  was  necessary 
to  have  supported  by  the  evidence.  It  is  difiicult  to  pursue  with 
patience  the  conduct  of  the  defendant  and  his  companions,  but 
the  defendant  is  standing  under  a  sentence  of  not  less  than  four 
years,  and  not  more  than  six  years  and  six  months,  with  a  fine 
of  $500,  and  he  is  entitled  here  to  the  protection  of  the  law. 

Section  2460  of  the  Penal  Law  is  derived  from  chapter  413 
of  the  Laws  of  1906,  entitled  "  An  act  to  amend  the  Penal  Code 


Digitized  by  VjOOQIC 


478  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

relative  to  crimes  against  the  person  and  against  public  decency 
and  good  morals  and  designed  to  prevent  compulsory  prostitu- 
tion of  women,  and  the  importation  of  women  from  foreign 
countries,  et  cetera,  for  immoral  purposes  and  to  provide 
penalties  therefor."  While  it  is  true  that  the  title  of  an  act  is 
no  part  of  the  law,  yet  it  may  be  legitimately  resorted  to  as  an 
aid  in  determining  legislative  intent  when  that  intent  is  other- 
wise somewhat  ambiguous  (People  ex  rel.  Commonwealth  Ins. 
Co.  V.  Coleman,  121  N.  Y.  542,  544,  and  authority  there  cited) > 
and  certainly  no  one  will  contend  that  subdivision  8  of  section 
2460  of  the  Penal  Law  is  free  from  such  ambiguity.  The  act  as 
originally  adopted  (adding  to  Penal  Code,  §  282a)  provided  in 
its  1st  subdivision  that  "  Any  person  who  shall  place  any  female 
in  the  charge  or  custody  of  any  other  person  for  immoral  pur- 
poses or  in  a  house  of  prostitution  with  intent  that  she  shall  live 
a  life  of  prostitution;  or  any  person  who  shall  compel  any 
female  to  reside  with  him  or  with  any  other  person  for  immoral 
purposes,  or  for  the  purposes  of  prostitution  or  shall  compel 
any  such  female  to  reside  in  a  house  of  prostitution  or  compel 
her  to  live  a  life  of  prostitution  is  punishable  by  a  fine  of  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand  dol- 
lars, or  by  imprisonment  for  not  less  than  one  year  nor  more 
than  three  years  or  by  both  such  fine  and  such  imprisonment.'* 
The  2d  subdivision  provided  that  **  Any  person  who  shall  re- 
ceive any  money  or  other  valuable  thing  for  or  on  account  of 
placing  in  a  house  of  prostitution  or  elsewhere  any  female  for 
the  purpose  of  causing  her  to  cohabit  with  any  male  person 
or  persons  to  whom  she  is  not  married  shall  be  guilty  of  a  mis- 
demeanor." The  8d  subdivision  provides  that  "  Any  person 
who  shall  pay  any  money  or  other  valuable  thing  to  procure 
any  female  for  the  purpose  of  placing  her  for  immoral  purposes 
in  any  house  of  prostitution  or  elsewhere  against  her  will,  shall 
be  fined  not  less  than  one  thousand  dollars  nor  more  than  five 
thousand  dollars,  and  by  imprisonment  for  a  period  not  less  than 
one  year,  nor  more  than  three  years."     Subdivision  4,  which 
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completes  the  penal  provisions  of  the  original  act,  provides 
that  "  Every  person  who  shall  knowingly  receive  any  money 
or  other  valuable  thing  for  or  on  account  of  procuring  and 
placing  in  the  custody  of  another  person  for  immoral  purposes 
any  woman,  with  or  without  her  consent,  is  punishable  by  im- 
prisonment not  exceeding  five  years  and  a  fine  not  exceeding 
one  thousand  dollars/' 

The  above  provisions  were  re-enacted  in  section  2460  of  the 
Penal  Law  by  chapter  88  of  the  Laws  of  1909  (Consol.  Laws, 
chap.  40),  without  change,  and  it  must  be  entirely  obvious  that 
the  purpose  of  the  Legislature  was  not  to  place  in  the  hands  of 
two  or  more  prostitutes,  voluntarily  accompanying  one  or  more 
men  upon  a  night's  debauch,  the  power  to  blackmail  these  erring 
brothers,  under  threat  of  a  term  in  State  prison,  but  rather  to 
reach  and  punish  those  conscienceless  vampires  who  make  mer- 
chandise of  the  passions  of  men.  The  legislation  dealt  with  the 
systematizing  of  prostitution  and  concubinage  upon  a  commer- 
cial basis;  it  sought  to  prevent  prostitution  and  concubinage 
as  a  business,  and  had  no  connection  whatever  with  any  merely 
individual  cases  of  sexual  indulgence.  The  statute  was,  as  its 
title  indicated,  directed  against  crimes  "  against  public  decency 
and  good  morals  and  designed  to  prevent  compulsory  prostitu- 
tion of  women,"  and  the  section  of  the  Penal  Code  and  of  the 
Penal  Law  which  have  carried  these  other  provisions  herein- 
after to  be  considered  have  always  been  headed :  **  Compulsory 
prostitution  of  women."  The  letter  and  spirit  of  the  original 
statute  sought  to  protect  women  against  "  compulsory  prosti- 
tution ; "  against  a  system  which,  by  the  use  of  money  and  other 
valuable  considerations,  it  was  believed,  was  enabled  to  largely 
coerce  and  control  the  will  of  unfortunate  women.  It  was  di- 
rected against  a  system;  it  dealt  with  permanent  conditions^ 
not  with  individual  and  voluntary  associations,  however  disgust- 
ing. The  1st  subdivision  shows  the  purpose;  it  was  provided 
that  "  any  person  who  shall  place  any  female  in  the  charge  or 
custody  of  any  other  person  for  immoral  purposes  or  in  a 
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house  of  prostitution  with  intent  that  she  shall  live  a  life  of 
prostitution/'  shall  be  punished  as  prescribed.  She  must  be 
placed  in  "  a  house  of  prostitution  with  intent  that  she  shall 
live  a  life  of  prostitution  "  in  order  to  be  within  the  protection 
of  the  original  statute.  The  mere  taking  of  a  female  to  a  house 
of  prostitution  bj"  a  man  and  remaining  with  her  over  night,  or 
for  any  period,  would  not  constitute  the  offense;  it  would  re- 
quire in  addition  that  she  be  placed  there  with  the  intent  that 
she  should  "  live  a  life  of  prostitution,"  and  it  is  well  understood 
that  mere  meretricious  relations  with  one  man  do  not  constitute 
prostitution.  (People  ex  rel.  Howey  v.  Warden,  etc.,  207  N. 
Y.  354,  859,  363,  and  authority  there  cited.)  The  other  sub- 
divisions merely  relate  to  the  supposed  features  of  the  system 
against  which  the  legislation  was  directed,  and  the  whole  act 
contemplated  that  there  should  be  an  element  of  force  or  con- 
sideration operating  as  a  coercive  power,  as  distinguished  from 
the  individual  acts  of  men  and  women  acting  alang  the  lines  of 
their  particular  inclinations. 

That  the  Legislature  did  not  contemplate  a  departure  from 
the  spirit  of  the  act  is  evidenced  by  the  fact  that  in  the  revision 
of  the  section  in  1910  (Laws  of  1910,  chap.  618),  the  amend- 
ing act  was  entitled  "  An  act  to  amend  the  Penal  Law,  in  rela- 
tion to  compulsory  prostitution  of  women,"  and  the  act  is  to  be 
understood  in  connection  with  its  history  and  purposes.  No 
one  subdivision  is  to  be  picked  out  and  literally  applied  as  the 
district  attorney,  or  even  the  parties,  may  suppose  it  to  read, 
but  the  entire  section,  relating  to  one  general  subject,  is  to  be 
read  and  interpreted.  It  is  a  well-settled  rule  of  statutory  con- 
struction that  an  original  statute  with  all  its  amendments  must 
be  read  together  and  viewed  as  one  act  passed  at  the  same  time 
(Lyon  V.  M.  R.  Co.,  142  N.  Y.  298,  303,  and  authority  there 
cited),  and  so  we  are  to  give  such  construction  to  subdivision  3 
of  the  act,  under  which  this  indictment  was  found,  as  the  act, 
considered  as  a  whole,  suggests.  The  title  of  the  act  being  in 
harmony  with  the  title  of  the  original  act,  which  made  the  mat- 
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ter  of  '*  compulsory  prostitution  of  women  "  the  key  note  of 
the  statute,  it  is  clear  that  we  should  look  to  find  the  two  enact- 
ments designed  to  accomplish  the  same  general  purpose,  and 
the  section  of  the  Penal  Law  imposing,  as  it  does,  severe 
penalties,  should  be  construed  like  other  penal  laws.  Its  scope 
should  not  be  enlarged  by  construction  or  implication,  and  the 
courts  should  not  impose  the  penalty  except  in  cases  where  the 
plain  language  of  the  section  requires  it.  (Whitaker  v.  Master- 
ton,  106  N.  Y.  277,  280,  and  authorities  there  cited.) 

It  is  quite  plain  from  a  reading  of  the  act  of  1910,  now  con- 
stituting section  2460  of  the  Penal  Law,  that  it  was  designed 
to  more  fully  comply  with  the  title  of  the  original  act,  which 
declared  that  it  was  "  designed  to  prevent  compulsory  prostitu- 
tion of  women,  and  the  importation  of  women  from  foreign 
countries,  et  cetera,  for  immoral  purposes,"  for  we  find  the  1st 
subdivision  dealing  with  "  the  importation  of  women  and  girls 
into  this  State  or  the  exportation  of  women  and  girls  from  this 
State  for  immoral  purposes,*'  where  it  was  entirely  lacking  in 
the  original  act  except  for  the  suggestion  in  the  title.  Such 
importation  or  exportation  is  prohibited,  and  it  is  further  pro- 
vided that  "  whoever  shall  induce,  entice  or  procure,  or  attempt 
to  induce,  entice  or  procure,  to  come  into  this  State  or  to  go 
from  the  State,  any  woman  or  girl  for  the  purpose  of  prostitu- 
tion or  concubinage,  or  for  any  other  immoral  purpose,  or  to 
enter  any  house  of  prostitution  in  this  State  or  any  one  who 
shall  aid  any  such  woman  or  girl  in  obtaining  transportation 
to  or  within  this  State,  shall  be  deemed  guilty  of  a  felony,"  etc. 
Here  the  language  "  induce,  entice  or  procure,  *  ♦  ♦  to 
come  into  this  State  or  to  go  from  the  State,  any  woman  or 
girl  for  the  purpose  of  prostitution  or  concubinage,  or  for  any 
other  immoral  purpose,  or  to  enter  any  house  of  prostitution 
in  this  State,"  is  apropriate  for  the  purpose  or  which  it  was 
intended.  It  docs  not  deal  with  the  problem  of  compulsory 
prostitution  of  women,  but  with  the  "  importation  of  women 
from  foreign  countries,  ct  cetera,  for  immoral  purposes ;  "  and 
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makes  any  of  the  enumerated  agencies  or  purposes  a  felony^ 
It  is  not  concerned  with  any  element  of  coercion ;  it  is  dealing- 
with  women  who  are  brought  into  the  State,  or  taken  out  of  it^ 
for  immoral  purposes;  it  makes  commerce  in  immorality,  with 
or  without  the  consent  of  the  women,  a  felony;  the  penalty  is 
denounced  against  any  one  who  "  shall  aid  any  such  woman  or 
girl  in  obtaining  transportation  to  or  within  this  State,"  and 
undoubtedly  supplies  a  defect  in  the  original  enactment,  as  in- 
dicated by  its  title. 

The  2d  subdivision  is  in  many  respects  the  same  as  subdivi- 
sion 1  of  the  original  act,  though  slightly  expanded  in  lan- 
guage. It  provides :  **  Any  person  who  shall  place  any  female 
in  the  charge  or  custody  of  any  other  person  for  immoral  pur- 
poses or  in  a  house  of  prostitution  or  elsewhere  with  intent  that 
she  shall  live  a  life  of  prostitution;  or  any  person  who  shall 
compel  or  shall  induce,  entice  or  procure,  or  attempt  to  induce,, 
entice,  procure  or  compel  any  female  to  reside  with  him  or  with 
any  other  person  for  immoral  purposes,  or  for  the  purposes  of 
prostitution  or  shall  compel  or  attempt  to  induce,  entice,  pro- 
cure or  compel  any  such  female  to  reside  in  a  house  of  prostitu- 
tion, or  compel  or  attempt  to  induce,  entice,  procure  or  compel 
her  to  live  a  life  of  prostitution  shall  be  guilty  of  a  felony,'* 
etc.  This  clearly  deals  with  the  title  subject  of  both  acts;  with 
the  "  compulsory  prostitution  of  women ; "  and  it  is  to  be  ob- 
served that  it  all  deals  with  a  permanent  condition  as  distin- 
guished from  incidental  concessions  to  lasciviousness.  It  is 
when  the  woman  is  placed  in  the  custody  or  charge  of  another 
person  "  for  immoral  purposes  or  in  a  house  of  prostitution  or 
elsewhere  with  intent  that  she  shall  live  a  life  of  prostitution,'* 
or  when  any  person  shall  "  compel  or  shall  induce,  entice  or  pro- 
cure ♦  *  *  any  female  to  reside  with  him  or  with  any 
other  person  for  immoral  purposes,  or  for  the  purposes  of  pros- 
titution,'* and  like  cases,  that  the  penalty  is  denounced  against 
any  such  person,  and  we  are  to  bear  in  mind  that  prostitution 
is  not  a  mere  meretricious  relation  with  a  single  individual,  but 
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**  *  common,  indiscriminate,  meretricious  commerce  with  men.'  " 
(People  ex  rel.  Howey  v.  Warden,  etc.,  207  N.  Y.  354,  363.) 
It  is  when  the  conduct  takes  on  a  permanent  character;  when 
the  active  party  dominates  and  dedicates  the  life  of  a  woman 
to  immorality  that  th?  law  imposes  the  severe  penalty  of  "  im- 
prisonment for  iiot  less  than  two  years  nor  more  than  twenty 
years  and  by  a  fine  not  exceeding  five  thousand  dollars." 
(Penal  Law,  §  2460,  subd.  2.)  This  subdivision  takes  care  of 
the  case  of  a  woman  who  is  placed  "  in  a  house  of  prostitution 
or  elsewhere  with  intent  that  she  shall  live  a  life  of  prostitu- 
tion ; "  it  provides  for  the  case  of  a  woman  who  is  compelled  or 
induced  to  reside  with  the  person  acting  or  with  "  any  other  per- 
son for  immoral  purposes,  or  for  the  purposes  of  prostitution," 
and  it  likewise  denounces  a  penalty  against  any  one  who  shall 
"  compel  or  attempt  to  induce,  entice,  procure  or  compel  any 
such  female  to  reside  in  a  house  of  prostitution  or  compel  or 
attempt  to  induce,  entice,  procure  or  compel  her  to  live  a  life 
of  prostitution,'*  and  it  would  be  very  remarkable  if  the  Legis- 
lature, in  revising  the  original  act  in  relation  to  the  "  com- 
pulsory prostitution  of  women,"  should,  in  the  very  next  sub- 
division, provide  exactly  the  same  penalty  for  a  lesser  degree 
of  compulsion.  All  of  the  provisions  of  this  particular  sub- 
division suggest  the  use  of  force ;  it  is  where  the  woman  is  com- 
pelled, induced  or  enticed — ^where  she  is  subjected  to  the  coer- 
cion of  the  system  or  to  the  individual  will  of  some  dominating 
person — that  the  Legislature  has  provided  the  penalty  above 
quoted ;  yet  the  next  subdivision  repeats  the  penalty  for  "  Any 
person  who  shall  induce,  entice  or  procure,  or  attempt  to  in- 
duce, entice  or  procure  any  woman  or  girl  for  the  purpose  of 
prostitution  or  concubinage,  or  for  any  other  immoral  purpose^ 
or  to  enter  any  house  of  prostitution  in  this  State,''  a  proposi- 
tion entirely  at  war  with  that  of  the  1st  clause  of  the  2d  sub- 
division, which  requires,  as  a  condition  of  the  penalty,  that  the 
woman  shall  be  placed  "  in  a  house  of  prostitution  or  elsewhere 
with  intent  that  she  shall  live  a  life  of  prostitution." 
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Obviously  the  Legislature  never  intended  to  provide  exactly 
the  same  penalty  for  inducing,  enticing  or  procuring  a  woman 
to  enter  "  any  house  of  prostitution  in  this  State,"  that  it  had 
already  denounced  against  one  who  had  placed  a  woman  in  a 
house  of  prostitution  with  the  intent  that  she  should  live  a  life 
of  prostitution ;  and  we  must  look  further  for  the  true  construc- 
tion of  subdivision  8.  We  think  this  is  a  case  where  the  statute, 
obviously  a  patchwork  aflPair,  is  subject  to  the  rule  that  words 
which  fail  to  have  any  useful  purpose  may  be  eliminated  in 
arriving  at  the  intent  of  the  Legislature.  (Riggs  v.  Palmer, 
115  N.  Y.  506.)  If  we  read  subdivision  3,  that  "Any  person 
who  shall  induce,  entice  or  procure,  or  attempt  to  induce,  entice 
or  procure  any  woman  or  girl  for  the  purpose  of  prostitution 
or  concubinage,  or  for  any  other  immoral  purpose,  to  enter 
any  house  of  prostitution  in  this  State,  shall  be  deemed  guilty 
of  a  felony,"  etc.,  we  have  a  rational  provision  in  reference  to 
women  within  the  State,  in  harmony  with  a  like  provision  in  the 
1st  subdivision.  The  1st  subdivison,  dropping  the  botchy  and 
immaterial  provisions,  so  far  as  this  discussion  is  concerned, 
provides  that  "  The  importation  of  women  and  girls  into  this 
State  *  *  *  for  immoral  purposes  is  hereby  prohibited 
and  whoever  shall  induce,  entice  or  procure,  or  attempt  to  in- 
duce, entice  or  procure,  to  come  into  thjs  State  ♦  ♦  ♦  any 
woman  or  girl  for  the  purpose  of  prostitution  or  concubinage, 
or  for  any  other  immoral  purpose,  or  to  enter  any  house  of 
prostitution  in  this  State  or  any  one  who  shall  aid  any  such 
woman  or  girl  in  obtaining  transportation  to  or  within  this 
State,  shall  be  deemed  guilty,"  etc.  Here  the  penalty  is  pre- 
scribed for  those  who  "  induce,  entice  or  procure  "  women  to 
come  into  this  State  for  any  of  these  immoral  purposes;  the 
offense  is  not  for  procuring  a  woman  to  enter  a  house  of  pros- 
titution, but  for  inducing,  enticing  or  procuring  her  to  come 
from  without  the  State  for  the  purpose  of  prostitution  or  con- 
cubinage, or  to  enter  any  house  of  prostitution  in  this  State, 
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or  other  immoral  purpose.  Subdivision  8,  on  the  other  hand, 
deals  with  women  or  girls  who  are  already  within  the  State,  and 
as  to  these  "  any  person  who  shall  induce,  entice  or  procure 
♦  ♦  ♦  any  woman  or  girl  for  the  purpose  of  prostitution 
or  concubinage,  or  for  any  other  immoral  purpose,"  to  enter 
any  house  of  prostitution  in  this  State,  is  properly  made  sub- 
ject to  the  same  penalty  as  that  prescribed  by  subdivision  2; 
for  it  is  essentially  the  same  oiFense  as  placing  a  woman  in  a 
house  of  prostitution  with  the  intent  that  she  shall  live  a  life 
of  prostitution.  It  is  the  intent  with  which  a  woman  or  girl  is 
brought  into  the  State,  or  is  induced,  enticed  or  procured  to 
enter  a  house  of  prostitution  which  gives  the  gravamen  of  the 
crime.  Any  other  construction  of  subdivision  8  would  make  it 
a  felony  for  any  one  to  induce  a  woman  or  girl  to  enter  a  house 
of  prostitution,  no  matter  what  the  occasion,  and  there  are 
many  good  and  noble  women  who  are  daily  induced  to  enter 
places  of  this  character  in  carrying  on  the  many  charitable 
and  philanthropic  enterprises  which  are  to-day  engaging  the 
attention  of  the  civilized  world.  It  is  not  the  entering  of  a  house 
of  prostitution  in  and  of  itself  which  constitutes  the  offense,  but 
the  entering  of  a  house  of  prostitution  for  the  purpose  of 
prostitution  or  other  immoral  purpose  by  the  inducement  of  a 
third  person,  which  constitutes  the  crime,  and  this  is  distinct 
from  the  question  of  whether  any  money  or  other  valuable 
consideration  is  involved.  The  purpose  of  the  statute  is  to 
protect  women  against  all  forms  of  "  compulsory  prostitution," 
and  it  very  properly  recognizes  the  fact  that  a  woman  who  is 
induced  to  enter  a  house  of  prostitution  for  the  purpose  of 
prostitution  or  other  immorality  is  brought  within  a  coercive 
influence  which  is  calculated  to  induce  a  life  of  prostitution  such 
as  is  denounced  in  the  2d  subdivision. 

This  view  of  the  statute  is  made  clearer  by  the  subsequent 
provisions,  subdivision  4  providing  that  "  Any  person  who 
shall  receive  any  money  or  other  valuable  thing  for  or  on 
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account  of  placing  in  a  house  of  prostitution  or  elsewhere  any 
female  for  the  purpose  of  causing  her  to  cohabit  with  any  male 
person  or  persons  to  whom  she  is  not  married  shall  be  guilty 
of  a  felony,"  and  subdivision  5  enacting  that  "  Any  person  who 
shall  pay  any  money  or  other  valuable  thing  to  procure  any 
female  for  the  purpose  of  placing  her  for  immoral  purposes  in 
any  house  of  prostitution  or  elsewhere,  with  or  without  her  con- 
sent, shall  be  guilty  of  a  felony,"  etc.  Likewise  it  is  provided 
in  subdivision  6  that  "  Any  person  who  shall  knowingly  receive 
any  money  or  other  valuable  thing  for  or  on  account  of  procur- 
ing and  placing  in  the  custody  of  another  person  for  immoral 
purposes  any  woman,  with  or  without  her  consent,  shall  be 
guilty  of  a  felony,"  etc. 

It  will  thus  be  seen  that  by  merely  dropping  out  the  word 
**  or  "  from  the  8d  subdivision,  we  have  a  complete  and  harmo- 
nious scheme  calculated  to  discourage  "  compulsory  prostitu- 
tion of  women,"  and  that  with  the  word  placed  as  it  is  in  that 
subdivision  it  becomes  absurd  and  unreasonable,  and  we  arc 
bound,  therefore,  to  read  the  act  as  it  was  intended.  This  re- 
quires a  holding  that  the  facts  necessary  to  constitute  the  crime 
denounced  by  the  8d  subdivision  would  require  that  the  defend- 
ant should  have  induced,  enticed  or  procured  the  complaining 
witness  to  enter  a  house  of  prostitution  for  the  purpose  of  pros- 
titution or  other  immorality,  and  no  such  facts  are  alleged 
or  proved.  The  indictment  charges  the  defendant  with  having 
**  feloniously  "  induced  and  procured  Frances  Decker  for  the 
purpose  of  prostitution,  which  is  not  made  a  felony,  and  that 
he  "  did  advise  her  to  have  unlawful  sexual  intercourse  for 
money  with  men  and  did  feloniously  induce  and  procure  her  to 
have  unlawful  sexual  intercourse  for  money  with  a  man,  whose 
name  is  to  this  grand  jury  unknown,  and  whom  he  brought  to 
her  for  that  purpose."  The  statute  under  consideration  does 
not  make  Wiis  a  crime.  There  is  nothing  in  the  statute  deal- 
ing with  the  case  of  one  male  being  bringing  another  male 
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being  to  a  common  prostitute  for  immoral  purposes,  and  this 
seems  to  be  the  sum  of  defendant's  offending.  He  appears  to 
have  become  the  agent  of  these  two  girls  to  bring  men  to  them, 
and  the  fact,  if  it  be  a  fact,  that  he  advised  them  to  take  money 
from  these  men  does  not  bring  it  within  the  letter  or  the  spirit  of 
the  staute  here  under  consideration.  It  would  have  been  a  crime 
for  the  defendant  to  take  money  for  procuring  either  of  these 
girls  to  be  placed  in  the  custody  of  any  one  of  the  various  men 
who  were  called  in  for  immoral  purposes,  but  this  is  not  charged ; 
there  is  merely  an  effort  to  give  the  character  of  prostitution 
to  the  conduct  of  the  group  by  alleging  that  the  defendant 
induced  the  girls  to  demand  money,  but  it  constitutes  no  part 
of  the  offense  with  which  the  statute  deals,  and  if  all  of  the 
matters  alleged  and  testified  to  were  true,  it  would  not  bring  the 
defendant  within  the  intent  of  the  law  as  laid  down  in  subdivision 
8  of  section  2460  of  the  Penal  Law,  or  any  other  part  of  that 
section,  though  he  might  come  within  the  provisions  of  section 
1148  of  the  Penal  Law  (as  added  by  Laws  of  1910,  chap.  882), 
which  makes  it  a  misdemeanor  for  "  every  male  person  who  lives 
wholly  or  in  part  on  the  earnings  of  prostitution,  or  who  in  any 
public  place  solicits  for  immoral  purposes." 

In  this  view  of  the  case  it  is  not  necessary  to  follow  the  dis- 
gusting details  of  the  nights  of  dissipation;  it  is  enough  that 
the  indictment  does  not  charge  a  crime  as  defined  by  section 
2460  of  the  Penal  Law.  "  Every  criminal,  however  vile,"  say 
the  court  in  People  v.  Plath  (100  N.  Y.  590,  597),  "  has  a  right 
to  require  that  the  elements  of  his  offense  shall  be  clearly 
defined  by  law  and  established  by  legal  proof  before  he  can  be 
convicted  thereof,  and  until  then  he  may  safely  assert  his 
immunity  from  punishment  for  any  oflFense  which  is  not  thus 
defined  and  proved.  The  defendant  in  this  case  is  entitled  to 
the  same  presumption  of  innocence  which  prevails  in  other  cases, 
and  we  are  constrained  to  say  that  evidence  has  not  been  given 
here  rebutting  such  presumption.'^ 
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The  judgment  appealed  from  should  be  reversed  and  the 
prisoner  discharged,  the  indictment  failing  to  charge  any  crime 
which  is  clearly  defined  by  law. 

All  concurred,  except  Howakd,  J.,  dissenting. 

Judgment  of  conviction  reversed  and  indictment  dismissed* 


Digitized  by  LjOOQIC 


PEOPLE  V.  DRAPER.  48» 

NOTE  ON  PANDERING. 
(By  BORDEN  H.  MILLS.  United  StateflCommiMioiier.) 

(See  Notes  on  Disorderly  Houses,  22-508;  Abduction,  16-608;  Prostitution, 
32-361;  Bawdy  Houses,  22-508;  Abduction,  16-300.) 

Hie  crime  is  statutory,  and  while  not  defined  as  indicated  in  the  title  to 
this  note,  yet  an  examination  of  the  statute,  (Section  2460,  Penal  Law) 
will  show  that,  as  lield  in  People  v.  Figelli,  163  App.  Div.  576,  the  crime 
sought  to  be  prevented  is  that  committed  by  the  procurer  or  pander — 
the  whole  purpose  of  the  statute  being  to  stop  all  forms  of  money-making 
by  procurers  through  commercialized  vice. 

The  sub-title  of  section  2460  "  compulsory  prostitution  of  women  "  is  mis- 
leading, for  subdivisions  6  and  7  both  employ  the  phrase  "  with  or  without 
her  consent."  A  more  applicable  sub-title  would  be  '*  Commercialized 
Prostitution." 

In  the  Penal  Code  this  same  section  bore  the  sub-title  "Placing  Female 
in  custody  of  another  for  immoral  purposes." 

Section  2460  is  derived  in  part  from  section  282a  of  the  Penal  Code» 
which  was  added  by  Laws  of  1006,  ch.  413. 

The  crime  here  defined  bears  a  close  relation,  in  many  particulars,  to  the 
crime  of  abduction.  But  the  requirements  as  to  age,  previous  chaste 
character,  and  lack  of  consent,  set  forth  in  section  70,  Penal  Law,  defining 
Abduction,  are  lacking  in  section  2460.     (See  Note  on  Abduction,  16-300.) 

The  statute  covers.  (1)  Importation  or  exportation  of  women  for  the 
purpose  of  prostitution.  (2)  Placing  a  woman  in  a  house  of  prostitution. 
(3)  Inducing  a  woman  to  become  a  prostitute.  (4)  Receiving  pay  for 
procuring  a  woman.  (5)  Paying  a  procurer.  (6)  Knowingly  receiving 
pay  for  a  procuring.  (7)  Detaining  a  prostitute.  (8)  Receiving  the  earn- 
ings of  a  prostitute. 

At  Common  Law. 

The  keeper  of  an  intelligence  oflSce,  who  recommends  a  young  fenuile 
stranger  to  a  house  of  ill-fame,  knowing  it  to  be  such,  is  indictable,  for  a 
misdemeanor  at  common  law,  though  she  be  a  prostitute.  Wittenburgh's 
Case,  3  C.  H.  Rec.  40. 
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Deriving  support  and  maintenance  from  the  earnings  of  a  known  prostitute 
was  not  an  offense  at  common  law.    Com.  v.  Peretz  ( Mass. ) ,  98  N.  E.  1054. 

Elements. 

Provisions  of  2460  Penal  Law,  designed  to  stop  all  forms  of  money- 
making  from  earnings  by  prostitution,  are  constitutional.  People  v.  Figelli, 
63  App.  Div.  576. 

The  fact  that  the  title  of  this  section  refers  to  "  conpulsory  prostitution  " 
does  not  limit  the  statute  to  acts  against  the  will  and  consent  of  the 
women,  since  voluntary  acts  are  therein  plainly  defined.  People  v.  Figelli, 
163  App.  Div.  576. 

The  word  "  knowingly  "  used  in  section  2460  is  limited  to  the  receipt  of 
the  money,  to  the  procuring  and  to  the  immoral  purposes  for  which  the 
women  were  procured,  in  other  words,  to  the  intent  and  the  acts  and  the 
purposes  of  the  defendant.    People  v.  Moore,  142  App.  Div.  402. 

Manager  of  house  of  prostitution  properly  convicted  under  subd.  8  of 
section  2460.    People  v.  Figelli  (1914),  163  App.  Div.  576. 

In  a  charge  of  soliciting  to  enter  a  house  for  the  purpose  of  prostitution, 
the  offense  is  complete  when  the  female  starts  for  the  place  of  assignation. 
(Sanders  v.  State   (Tex.  Civ.  App.),  129  S.  W.  605.) 

Under  the  California  statute,  "  pandering  "  is  the  procuring  of  a  female 
inmate  for  a  house  of  prostitution  or  the  procuring  for  a  female  person  a 
place  as  inmate  in  a  house  of  prostitution  or  of  any  place  where  prostitu- 
tion is  encouraged  or  allowed.  (People  v.  Marsicura  (Cal.  App.),  124  Pac. 
882.) 

Facts  not  showing  promise  within  the  Utah  statute.  State  y.  Topham, 
123  Pac.  888. 

"Harboring"  as  applied  to  prostitute,  defined.  People  v.  Lee,  237  111, 
272,  86  N.  E.  573. 

As  to  living  with  or  accepting  the  earnings  of  a  prostitute,  see  Trozzo  v. 
People,  51  Colo.  323;  State  v.  Risa  Euro,  61  Wash.  162;  People  v.  Drake 
(Cal.),  121  Pac.  1006. 

The  statute  making  it  an  offense  to  derive  support  and  maintenance  from 
the  earnings  of  a  known  prostitute  is  constitutional.  Com.  v.  Peretz 
<Mas8.),  98  N.  E.  1054. 
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Upon  a  charge  of  procuring  a  girl  to  come  to  Canada  from  abroad  with 
intent  that  she  may  become  an  inmate  of  a  brothel  in  Canada,  the  acts  of 
inducement  must  be  shown  to  have  been  conunitted  in  Canada  to  give 
jurisdiction  to  a  Canadian  court,  unless  the  accused  is  a  British  subject. 
In  re  Johnson,  8  Can.  Cr.  Cas.  243. 

A  statute  making  it  a  felony  for  any  male  person  to  live  with  or  accept 
the  earnings  of  a  prostitute  is  not  invalid  because  of  the  omission  of  the 
word  "  knowingly "  or  its  equivalent,  so  as  to  make  knowledge  of  the 
relationship  an  element  of  the  crime,  but  if  one  accepts  such  earnings  in- 
nocently and  without  knowledge  of  the  female's  character,  such  ignorance 
will  be  a  defense.    State  v.  Zenner,  45  Wash.  249. 

To  procure  a  female  for  the  purpose  of  illicit  intercourse  with  the 
individual  who  enticed  her  to  accompany  him  is  not  sufficient  to  constitute 
the  offense  of  enticing  a  person  for  the  purpose  of  prostitution.  Com.  v. 
Cook,  12  Mete.  (Mass.),  93,  97;  SUte  v.  Brow,  64  N.  H.  677,  679. 

Conspiracy  to  procure  a  woman  to  become  a  common  prostitute  may  be 
committed  without  regard  to  the  woman's  chastity.  Reg.  v.  Howell,  4  F. 
&  F.  160. 

A  statute  making  it  an  offense  to  "  procure  a  female  to  have  illicit  carnal 
connection  with  any  man  "  is  not  violated  by  one  inducing  a  female  to  have 
illicit  intercourse  with  himself,  the  offense  provided  by  the  statute  being 
that  of  a  procurer  or  procuress — of  a  pander.  People  v.  Roderigas,  49 
Cal.  9. 

Under  a  statute  providing  that  every  keeper  of  a  house  of  ill-fame 
resorted  to  for  the  purpose  of  prostitution,  and  every  person  who  shall 
solicit  a  female  to  enter  such  house  for  the  purpose  of  becoming  a  prostitute, 
is  guilty  of  a  felony,  it  need  not  appear  that  the  house  whidi  the  female 
was  solicited  to  enter  had  already  been  resorted  to  for  the  purpose  of 
prostitution,  but  it  is  sufficient  if  the  house  was  prepared  and  intended  for 
such  purpose.    People  v.  Cook,  96  Mich.  368. 

Previous  immorality  of  woman  no  defense.  McDowell  v.  State  (Tex. 
Crim.  App.),  155  S.  W.  551. 

Term  *' Pandering"  means  catering  to  the  gratification  of  the  lust  of 
another.    State  v.  Thibadeaux,  136  La.  935,  67  So.  973. 

As  to  acts  constituting  attempt  to  conunit  the  offense.  People  v.  Petros, 
25  Cal.  App.  236. 
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Previous  immoral  life  of  proaecutrix  is  not  a  defense.  Stevens  v.  State 
(Tex.  Grim.  App.),  150  S.  VV.  944. 

The  female  held  not  to  be  an  accomplice.  Hewitt  v.  State  (Tex.  Grim. 
App.),  167  S.  W.  40. 

Under  the  Washington  statute,  the  "  placing  in  a  house  "  etc.,  does  not 
imply  moral  or  physical  compulsion.  State  v.  Haues,  84  Wash.  601,  147 
P.  193. 

Elements  of  the  offense  of  living  on  the  earnings  of  a  prostitute  under 
the  California  statute.    People  v.  Hirscli,  21  CaL  A.  737,  132  Pac.  1062. 

Under  a  charge  of  procuring  a  female  to  come  into  the  state  for  the 
purposes  of  prostitution,  fraud  or  duress  is  not  a  necessary  element  of  the 
offense.    McDowell  v.  State  (Tex.  Gr.  App.),  155  S.  W.  521. 

Taking  a  woman  to  a  house  of  ill-fame  for  the  purpose  of  illicit  sexual 
intercourse  must  be  against  her  will,  in  order  to  be  within  the  Louisiana 
statute.    State  v.  Thibadeaux,  136  La.  935. 

Indictment. 

For  form  of  indictment  for  living  with  or  accepting  the  earnings  of  a 
prostitute,  see  People  v.  Zenner,  35  Wash.  249. 

Indictment  for  living  with  a  prostitute  held  sufficient  if  it  charges  living 
with  her  for  one  day.    State  v.  Thuna,  59  Wash.  689,  109  Pac.  331. 

Form  of  indictment  for  pandering.    See  People  v.  Paul,  167  111.  App.  557. 

Evidence. 

In  a  prosecution  for  the  statutory  offense  of  enticing  a  virtuous  female 
to  a  house  of  ill-fame  for  the  purpose  of  prostitution,  upon  the  theory 
01  the  state  that  defendant  and  his  wife  were  jointly  engaged  in  a  scheme 
to  get  the  prosecuting  witness  into  tlieir  house  for  inunoral  purposes, 
evidence  of  their  acts  and  declarations  in  the  promotion  of  the  common 
purpose  was  held  admissible  even  though  both  were  not  present  at  the  time 
and  place.    State  v.  Dickerboff,  127  Iowa,  404. 

Evidence  held  admissible  as  to  books  containing  accounts  between 
inmates  and  keeper  of  a  bawdy  houses.    People  v.  Lee,  237  111.  272. 

In  prosecution  for  procuring.  See  By  bee  v.  State  (Tex.  Grim.  App.)^ 
168  S.  VV.  526. 
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In  prosecution  for  living  on  the  earnings  of  a  prostitute,  evidence  that 
woman  was  a  prostitute  and  lived  with  defendant  in  another  state  just 
before  coming  into  the  state  is  admissible  to  show  defendant's  knowledge 
that  slie  was  a  prostitute.  People  v.  Reitszke,  21  Cal.  App.  740,  132  Pac. 
1063. 

That  accused  visited  woman  at  a  house  of  prostitution  is  admissible, 
but  evidence  that  he  cursed  her  for  refusing  to  give  him  money  is  not 
admissible.    Jones  v.  State,  72  Tex.  Crim.  406. 

Slips  found  in  defendant's  residence  at  a  place  distant  from  the  place 
where  the  principal  offense  was  committed  showing  first  names  of  the 
Avomen  and  figures  indicating  divisions  of  sums  of  money  were  properly 
admitted  in  evidence,  when  shown  to  be  in  the  defendant's  handwriting. 
People  V.  Figelli,  163  App.  Div.  576,  148  N.  Y.  Supp.  970. 


THE    FEDERAL    WHITE    SLAVE    TRAFFIC    ACT. 

While  the  proviaions  of  the  so-called  "  White  Slave  Traffic  Act  "  {Act  of 
June  25th,  1010)  differ  in  many  essential  particulars  from  those  of  Section 
2460  of  the  Penal  Law,  yet  in  its  important  elements,  subdivision  1,  of 
section  2460  seems  to  he  modeled  after  the  Federal  LaWj  and  for  that  reason, 
a  digest  of  the  Federal  decisions  interpreting  the  White  Slave  Traffic  Act  is 
here  given. 

Elements. 

Procuring  the  interstate  commerce  transportation  of  a  girl  to  a  life 
which  would  lead  to  a  course  of  immorality  constitutes  the  offense  defined 
in  White  Slave  Traffic  Act.    Athanasaw  v.  U.  S.,  33  S.  Ct.  285,  227  U.  S.  326. 

One  charged  with  procuring  prohibited  interstate  transportation  cannot 
escape  conviction  because  they  did  not  control  the  choice  of  conveyance,  the 
agent  employed  for  that  purpose  being  furnished  with  the  means  of  defray- 
ing such  expense.    Wilson  v.  U.  S.,  34  S.  Ct.  347,  232  U.  S.  563. 

Offense  is  complete  when  there  has  been  a  transportation  in  interstate 
commerce  as  a  result  of  any  of  the  criminal  acts  previously  described  in  the 
act.    Wilson  v.  U.  8.,  34  S.  Ct.  347,  232  U.  S.  563. 

Previous  character  of  woman  immaterial.  Suslak  v.  U.  S.,  213  Fed.  013, 
130  C.  C.  A.  391. 
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Words  in  act  "  other  immorial  purpose  "  include  any  sexual  debauchery. 
Johnson  V.  U.  S.,  215  Fed.  679,  131  C.  C.  A.  613. 

Tlie  immorality  described  in  the  act  is  not  limited  to  commercialized  vice 
but  applies  to  transportation  for  the  purpose  of  making  the  girl  the  con- 
cubine or  mistress  of  the  person  transporting  her.  Diggs  v.  U.  S.,  220  Fed. 
545. 

Accused  expectation  of  resuming  Immoral  relations  with  a  girl  on  her 
return  home  held  not  to  make  him  guilty,  in  the  absence  of  persuasion. 
Welsch  V.  U.  S.,  220  Fed.  764. 

Transportation  by  conunon  carrier  not  essential.  Wilson  y.  U.  S.,  34 
S.  Ct.  347,  232  U.  S.  563. 

The  transportation  of  a  woman  by  automobile  is  an  offense;  "  Commerce  " 
means  traffic  or  intercourse,  and  does  not  necessarily  involve  the  idea  of  a 
common  carrier.    U.  S.  v.  Burch,  226  Fed.  974. 

A  person  harboring  for  immoral  purposes  an  alien  female  without  filing 
the  statement  required,  violates  the  act,  although  he  is  not  also  guilty  of 
procuring  the  entry  of  the  female  into  the  United  States.  U.  S.  v.  Davin, 
189  Fed.  244. 

Tlie  provisions  of  section  6  of  the  act,  requiring  the  filing  of  statements 
in  regard  to  the  harboring  of  women  brought  into  the  country  for  the  pur- 
poses of  prostitution,  is  not  confined  to  persons  who  have  had  to  do  directly 
or  indirectly  with  the  bringing  in  or  sending  forth  of  Buch  women.  U.  S. 
V.  Portale,  236  U.  S.  27. 

Elements. 

The  constitutional  power  of  Congress  to  regulate  interstate  commerce 
includes  the  power  to  prohibit,  in  cases  where  such  prohibition  is  in  aid  of 
the  lawful  protection  of  the  public.    Bennett  v.  U.  S.,  194  Fed.  630. 

Constitutionality. 

Congress  had  full  power  under  the  commerce  clause  (Art.  1,  §  8,)  of 
the  constitution  to  pass  the  Act,  though  it  be  construed  as  extending  to  the 
transportation  of  a  female  from  one  state  to  another  solely  for  the  purpose 
of  unlawful  sexual  intercourse  with  the  defendant.  Johnson  v.  U.  S.,  215- 
Fed  679,  131  C.  C.  A.  613.  See,  also,  Hoke  v.  U.  S.,  227  U.  S.  308: 
Athanasaw  v.  U.  S.,  33  S.  Ct.  285,  227  U.  S.  326;  Bennett  v.  U.  S,  33 
S.  Ct.  288,  227  U.  S.  333. 
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A  limitation  of  the  means  of  prohibited  transportation  of  women  for 
purposes  of  prostitution  to  common  carriers  need  not  be  implied  to  sustain 
the  validity  of  the  statute.    Wilson  v.  U.  S.,  34  S.  Ct.  347,  232  U.  S.  6C3. 

Congress  had  power  to  provide  that  a  prosecution  might  be  had  in  any 
district,  from,  through,  or  into  which  the  transportation  led.  Johnson  v. 
U.  S.,  215  Fed.  679,  131  C.  C.  A.  613. 

Rem.  &  Bal.  Code,  District  of  Columbia,  sections  2440,  2688  makes  it  an 
offense  to  keep  a  house  of  prostitution,  or  to  place  a  female  therein  with 
intent  that  she  shall  live  a  life  of  prostitution ;  held,  that  section  6  of  the 
White  Slave  Traffic  Act  is  a  violation  of  the  Fifth  amendment  to  the  Con- 
stitution of  the  United  States,  as  it  compels  the  defendant  to  be  a  witness 
against  herself.  U.  S.  y.  Lombardo,  228  Fed.  980;  Hoke  v.  U.  S.,  227 
U.  S.  208,  followed,  to  the  effect  that  the  Act  is  Constitutional.  Harris 
V.  U.  S.,  227  U.  S.  340. 

White  Slave  Act  is  not  unconstitutional  as  an  attempted  infringement 
of  the  police  poAver  of  the  states.  U.  S.  v.  Westman,  182  Fed.  1017.  See 
also,  U.  S.  V.  Hoke,  187  Fed.  092. 

White  Slave  Act  is  constitutional.    U.  S.  v.  Warner,  188  Fed.  682. 

Constitutionality. 

Tlie  Act  held  constitutional.    Paulsen  v.  U.  S.,  199  Fed.  423. 

Transportation  of  persons  as  well  as  of  property  is  commerce,  and  Con- 
gress may  regulate  the  same  when  it  is  interstate.  Bennett  v.  U.  S.,  104 
Fed.  630. 

The  provisions  of  the  Act  forbidding  the  inducing  of  a  person  to  come 
into  a  state,  with  imlawful  purpose  by  the  inducer,  and  acts  in  aid  of  such 
unlawful  purpose,  is  not  unconstitutional  as  an  invasion  of  the  police  power 
of  the  states.    Bennett  v.  U.  S.,  194  Fed.  630. 

To  the  same  effect  U.  S.  v.  Warner,  188  Fed.  682. 

Defenses. 

The  fact  that  the  victim  was  the  wife  of  the  accused  is  no  excuse.  Cohen 
v.  U.  S.,  214  Fed.  23,  130  C.  C.  A.  417. 

Indictment. 

Variance  in  naming  railroad  over  which  transportation  effected,  held 
immaterial,  where  railroad  employed  was  alleged  to  be  part  of  system 
named.    Hoke  v.  U.  S.,  33  S.  Ct.  281,  227  U.  S.  308. 
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Where  allegation  is  that  tickets  were  purchased  in  Chicago,  and  proof 
shows  they  were  purchased  in  Cincinnati  and  sent  to  Chicago  to  be  U8ed» 
no  fatal  variance.    Bennett  v.  U.  S.,  33  S.  Ct.  288,  227  U.  S.  333. 

Proof  establishing  transportation  of  one  woman  instead  of  two  as 
cliarged,  is  not  a  fatal  variance.  Bennett  v.  U.  S.,  33  S.  Ct.  288,  227  U.  S. 
333. 

Indictment  which  first  charged  that  defendant  aided  in  procuring 
transportation  over  an  interstate  railroad  for  a  woman  for  the  purpose 
of  prostitution  and  then  specified  the  particular  manner  in  which  the  aid 
was  rendered,  is  sufficient.    Weddel  v.  U.  S.,  213  Fed.  208,  129  C.  C.  A.  652. 

An  indictment  charging  that  accused  persuaded  a  woman  to  go  from 
one  state  to  another  to  engage  in  illicit  intercourse,  and  concubinage  with 
accused   held  suflicient.    U.  S.  v.  Flashpoler,  205  Fed.  1006. 

Variance  as  to  name  of  prosecutrix  held  immaterial.  Bennett  v.  U.  S., 
33  S.  Ct.  288,  227  U.  S.  333. 

An  indictment  alleging  that  defendants  at  Vancouver  feloniously  conspired 
to  violate  the  Act  ••••♦•♦  i)y  transporting  a  female  to 
Seattle  for  immoral  purposes,  etc.,  charges  an  offense,  notwithstanding  the 
Sixth  Amendment  to  the  constitution  declares  that  all  criminal  prosecutions 
must  be  had  in  the  district  where  the  crime  shall  have  been  committed.  U.  S. 
v.  Linton,  223  Fed.  677. 

Tlie  complaint  in  a  prosecution  for  a  violation  of  the  Act  held  to  be 
sufficient.  U.  S.  v.  Vaughn,  BOO  Fed.  719;  Bennett  v.  U.  S.,  227  U.  S. 
33,  followed,  to  the  effect  that  variances  between  the  indictment  and  the 
proof,  which  did  not  prejudice  the  defendants  as  to  the  names  of  the  wit- 
nesses transported  for  immoral  purposes,  are  not  fatal.  Harris  v.  U.  8., 
227  U.  S.  340. 

The  point  of  variance  between  indictment  and  proof  relied  upon  not 
having  been  made  in  the  trial  court  or  in  the  Circuit  Court  of  Appeals, 
comes  too  late  when  made  in  the  Supreme  Court.  Harris  v.  U.  S.,  227  U.  S. 
340. 

A  count  in  an  indictment  under  the  Act  for  transporting  women  from  one 
state  to  another  for  immoral  purposes  is  not  bad  for  duplicity,  because  it 
charges  the  transportation  of  two  women  at  the  same  time  for  the  same 
purpose.    U.  S.  v.  Westman,  182  Fed.  1017. 

The  provision  of  the  Act  requiring  every  person  harboring  for  immoral 
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purposes  any  alien  female  within  three  years  after  entry  into  the  United 
States  from  any  country  which  is  a  party  to  arrangements  for  the  suppres- 
sion of  the  white  slave  traffic,  to  file  within  thirty  days  a  statement  with 
the  Commissioner  General  of  Immigration,  giving  certain  facts,  requires 
only  persons  harboring  alien  females  from  the  countries  which  are  parties 
to  the  arrangement  to  file  such  statement,  and  an  indictment  charging  a 
violation  of  the  Act  which  fails  to  show  that  a  female  so  harbored  is  from 
one  of  such  countries  is  fatally  defective.    U.  S.  v.  Davin,  189  Fed.  244. 

Such  provision  did  not  apply  to  those  harboring  women  at  the  date  of 
the  passage  of  the  Act,  viz.,  June  25th,  1910,  at  least  where  such  harboring 
had  already  continued  for  thirty  days.    U.  S.  v.  Davin,  189  Fed.  244. 

Counts  in  an  indictment  held  substantially  in  the  language  of  the  statute 
and  sufficient.    U.  S.  v.  Brand,  220  Fed.  847. 

Indictment. 

An  indictment  charging  defendant  with  inducing  the  interstate  transpor- 
tation for  an  unlawful  purpose  of  Opal  Clark,  and  evidence  that  the  w^oman 
transported  was  known  to  the  defendant  as  Jeanette  Clark,  and  that  her 
real  name  was  entirely  different,  did  not  constitute  a  variance,  in  view  of 
the  fact  that  the  record  clearly  indicated  the  identity  of  the  woman  named 
in  the  indictment  with  the  woman  whom  the  defendant  must  have  known 
to  be  the  one  intended  to  be  named  and  with  the  woman  who  was  actually 
transported.    Bennett  v.  U.  S.,  194  Fed.  630. 

Tliat  the  true  name  of  the  person  charged  with  the  offense  was  proved 
to  be  not  the  same  as  that  given  in  the  indictment  is  not  a  fatal  variance, 
wliere  defendant  was  not  misled,  and  the  record  would  protect  him  against 
another  prosecution.    Bennett  v.  U.  S.,  194  Fed.  630. 

That  the  indictment  charged  a  crime  committed  as  to  two  named  persons, 
«nd  was  proved  as  to  one  only,  is  not  a  fatal  variance,  where  accused  was 
not  misled,  and  the  record  will  protect  him  against  another  prosecution. 
Bennett  v.  U.  S.,  104  Fed.  630. 

Evidence. 

Testimony  that  defendant  restrained  the  woman  at  her  house  in  the  place 
where  the  transportation  ended,  is  competent.  Hoke  v.  U.  S.,  33  S.  Ct.  281, 
227  U.  S.  308. 

Evidence  as  to  entries  by  husband  and  wife  in  books  of  account  showing 
payments  of  money  to  police  officers  and  indicating  friendly  relations  be- 
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tween  them  as  helpers  of  a  house  of  prostitution  and  the  police  force  ia 
admissible.    Wilson  v.  U.  S.,  34  S.  Ct.  347,  232  U.  S.  663. 

Evidence  that  defendant  had  prosecutrix  come  to  a  city  and  while 
there  proposed  to  set  her  up  in  the  "  sporting  "  business  and  tried  to  show 
her  how  to  conduct  it  successfully,  admissible  as  bearing  on  intent.  Suslak 
V.  U..  S.   213  Fed.  913,  130  C.  C.  A.  391. 

Evidence  of  a  statement  made  by  defendant  to  a  witness  in  1911  that  he 
wished  to  get  defendant  to  the  city  so  he  could  make  a  fortune  out  of  her, 
held  admissible.  Suslak  v.  U.  S.,  213  Fed.  913,  130  C.  C.  A.  391.  Evidence 
held  sufficient.  Savage  v.  U.  S.,  213  Fed.  31,  130  C.  C.  A.  1;  Suslak  v.  U. 
S.,  213  Fed  913.  130  C.  C.  A.  391;  Johnson  v.  U.  S.,  215  Fed.  679,  131 
C.  C.  A.  613;  Diggs  v.  U.  S.,  220  Fed.  545.  Evidence  held  insufficient. 
Welsch  V.  U.  S..  220  Fed.  764. 

No  person  shall  be  excused  from  furnishing  the  statement  in  regard  to 
his  Iiarboring  any  alien  woman  or  girl  for  the  purpose  of  prostitution  on 
the  ground  that  it  might  tend  to  incriminate  him.  U.  S.  v.  Lombardo,  22S 
Fed.  980. 

Admission  of  evidence  held  not  error,  and  not  prejudicial.  Latham  v. 
U,  S.,  210  Fed.  159. 

Where  the  government  sought  to  prove  a  telegram  as  an  incriminating 
circumstance,  a  copy  of  the  telegram  found  in  the  files  of  the  receiving 
office  held  admissible,  not  by  reason  of  its  own  probative  quality,  but  in 
corroboration  of  the  testimony  of  the  woman,  though  the  absence  of  the 
original  was  not  accounted  for.    Montgomery  v.  U.  S.,  219  Fed.  162. 

The  wife  is  not  a  competent  witness  for  the  government  in  a  criminal 
trial  under  the  White  Slave  Traffic  Act,  as  the  common  law  is  not  changed 
except  as  modified  by  Rev.  St.  (1878),  section  858.  Johnson  v.  U.  S.,  221 
Fed  251. 

In  a  prosecution  for  transporting  a  female  in  interstate  commerce  in 
violation  of  the  White  Slave  Traffic  Act,  acts  done  and  declarations  made 
by  accused  after  such  transportation  are  admissible  as  bearing  on  his 
intent.    Kulp  v.  U.  S.,  210  Fed.  249. 

Evidence  held  to  sustain  a  conviction.    Paulsen  v.  U.  S.,  199  Fed.  423. 

Tlie  rule  at  common  law,  as  applied  prior  to  1789,  that  a  wife  was  not 
a  competent  witness  against  her  husband,  subject  to  the  exception  that 
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she  was  entitled  to  testify  against  him  in  a  criminal  proceeding  for  injury 
to  her  involving  a  direct  violence  to  her  person,  did  not  include  injuries 
suffered  by  her  prior  to  her  marriage,  and  hence  she  was  not  competent  to 
testify  against  him  in  a  prosecution  for  bringing  her  from  one  state  to 
another  for  immoral  purposes  prior  to  marriage.  U.  S.  v.  Gwynne,  209 
Fed.  993. 

In  the  prosecution  of  a  husband  for  knowingly  persuading  his  wife  to  go 
from  one  state  to  another  with  intent  that  she  should  practice  prostitution, 
such  offense  was  in  the  nature  of  a  personal  injury  to  her  person  so  as  to 
entitle  her  to  testify  against  her  husband.    U.  iS.  v.  Rispoli,  189  Fed.  271. 

Evidence. 

Evidence  held  to  sustain  a  finding  that  accused  transported  a  woman  for 
the  purpose  of  prostitution.    Paulsen  v.  U.  8.,  199  Fed.  423. 

Trial. 

Instructions  held  not  erroneous.  Savage  v.  U.  S.,  213  Fed.  31,  130  C. 
C.  A.  1. 

Instruction  defining  "  debauchery "  to  mean  that  the  woman  is  to  be 
subjected  repeatedly  to  unlawful  sexual  intercourse,  fornication  or  adultery, 
is  proper.    Instructions  held  misleading.  Welsch  y.  U.  S.,  220  Fed.  764. 

Where  husband  transported  his  wife,  such  conduct  constituted  such  a 
personal  wrong  against  hier  as  entitled  her  to  testify  against  him  at  com- 
mon law.  Cohen  v.  U.  S.,  214  Fed.  23,  130  C.  C.  A.  417.  To  the  same 
effect  is  U.  S.  v.  Rispoli,  189  Fed.  271. 

Defendant  in  the  Southern  District  of  West  Virginia  was  indicted  at 
Clarksburg  in  the  Western  District  on  October  9th;  on  October  20th  he 
appeared  before  a  Commissioner  in  the  Southern  District  and  gave  bond 
for  his  appearance  in  the  Northern  District  on  the  first  day  of  the  next 
regular  term,  the  recognizance  not  naming  the  place  where  the  court  was 
to  be  held;  on  November  5th  without  his  knowledge  or  consent  the  case  was 
transferred  to  Phillipi,  wliere  it  was  docketed  on  November  11th  and  called 
for  trial  the  next  day;  on  the  day  the  case  was  docketed  he  secured  process 
for  witnesses  and  when  case  was  caljed  moved  for  a  continuance  because 
of  their  absence;  such  witnesses  were  in  difl'erent  states  and  material; 
held,  that  the  refusal  of  a  continuance  was  error.  Younge  v.  U.  S.,  223  Fed. 
941. 

The  United  States  attorney  in  argument  stated  that  if  the  jury  believed 
the  testimony  of  the  accused  in  preference  to  certain  other  witnesses,  the 
government  miglit  as  well  go  out  of  business,  etc.,  and  not  try  such  cases, 
and  also  in  referring  to  one  jointly  indicted  with  accused  and  who  had 


Digitized  by  VjOOQIC 


500  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

pleaded  guilty,  stated  that  he  was  not  all  he  ought  to  be  and  would  be 
punished ;  on  being  required  by  the  Court  to  qualify  the  latter  remark,  the 
United  States  Attorney  stated  he  expected  the  co-defendant  would  be 
punished,  but  that  was  something  the  United  States  Attorney  had  nothing 
to  do  with,  and  that  no  one  could  give  him  freedom  but  the  court;  Held, 
unobjectionable.    Kulp  v.  U.  S.,  210  Fed.  261. 

Punishment. 

Where  conviction  on  two  counts  sentences  of  one  year  on  first  and  six 
months  on  second,  to  run  successively,  the  court  properly  ordered  sentence 
to  be  served  in  a  state  Penitentiary,  under  Rev.  St.  554.  Thompson  y<. 
U.  S.,  204  Fed.  993,  123  C.  C.  A.  295. 

May  sentence  for  longer  or  shorter  period  than  one  year.  U  S.  v. 
Thompson,  202  Fed.  346. 

Where  accused  convicted  on  two  counts  and  was  sentenced  to  ten  years, 
the  court  did  not  exceed  its  jurisdiction  though  the  maximum  punish- 
ment for  one  offense  is  five  years.    Myers  v.  Morgan,  224  Fed.  413. 

Where  a  defendant  is  indicted  on  two  counts,  under  sections  2  and  4  of 
the  Act,  and  was  convicted  on  both  and  given  less  than  the  maximum 
sentence  permissible  under  either  one,  it  is  no  ground  of  reversal  of  the 
judgment  that  one  of  the  counts  may  have  been  defective.  Kalen  v.  U.  S., 
196  Fed.  888. 

Bail. 

One  Johnson  was  indicted  for  violation  of  the  Act,  and  bail  fixed  at  $30,- 
000,  but  the  court  declined  to  accept  any  surety  who  was  indemnified 
against  loss,  or  to  permit  defendant  to  deposit  cash;  he  gave  a  bond  which 
was  approved  and  was  released,  altliough  he  had  applied  for  a  writ  of 
habeas  corpus;  Held,  that  where  petitioner  bases  his  petition  on  the  ground 
of  excessive  bail,  and  before  decision  on  the  writ  furnishes  the  bail,  as  the 
court  can  only  grant  the  same  relief  that  the  writ  was  intended  to  afford, 
tlie  appeal  from  the  judgment  denying  th«  writ  must  be  dismissed.  John- 
son V.  Hoy,  227  U.  S.  246. 

Conspiracy  to  Violate. 

A  woman  may  conspire  to  commit  an  offense  against  the  United  States 
within  the  meaning  of  the  provisions  of  the  Criminal  Code  of  March  4th., 
1909  (35  St.  at  L.  1906),  Ch.  321,  Comp.  St.  (1913)  sections  1-201)  section 
37,  although  the  object  of  the  conspiracy  is  lier  own  transportation  in 
interstate  commerce  for  the  purpose  of  prostitution,  contrary  to  the  White 
Slave  Traffic  Act.    U.  S.  v.  Clara  Holte,  236  U.  S.  271. 
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COURT  OF  APPEALS, 
Sept  28, 1915. 


CLARENCE  J.  HUTTON,  AS  OVERSEER,  v.  GEORGE  W, 

BRETSCH. 

(216  N.  Y.  23.) 

Bastardy — Failure  to  obey  order  of  filiation  does  not  constitute 
breach  of  undertaking  given  to  secure  attendance  of  defendant 

IN  COURT. 

An  undertaking  in  a  bastardy  proceedin<?  instituted  under  title  5 
of  the  Code  of  Criminal  Procedure  provided  that  if  the  defendant 
should  appear  and  answer  the  charge  at  tiie  next  County  Court  in 
the  county  where  the  warrant  was  issued  "  and  obey  its  order  thereon," 
then  the  obligation  to  be  void.  The  defendant  so  appeared  and  tiie 
trial  resulted  in  an  order  aiTirming  the  order  of  filiation  and  ordering 
"that  tlie  defendant  enter  into  an  undertaking  as  provided  in  said 
order  [of  filiation]  for  the  payment  of  said  sum  and  the  cost  of  said 
proceedings."  Tlie  defendant  did  not  make  payment  under  the  order 
of  filiation,  and  this  action  is  brought  under  sections  882  and  883  of 
said  Code  to  recover  as  and  for  a  breach  of  the  undertaking.  Held, 
that  tlie  purpose  of  the  undertaking  was  to  secure  the  attendance  of 
the  defendant.  It  was  not  intended  that  the  affirmance  of  the  order  of 
filiation  would  make  the  sureties  holden  for  the  defendant's  obedience 
thereto.    Hence,  there  was  no  breach. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
May  17, 1918,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term,  a  jury  having 
been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


Sco  Note,  Vol.  2.'?,  p.  33. 
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John  Conhoy  and  WiUiam  D.  Morrow,  for  appellants. 

The  order  of  the  County  Court  does  not  comply  with  the 
statute  and  is,  therefore,  a  nullity.  (Code  Crim.  Pro.  §§  867, 
868.)  The  County  Court  never  acquired  jurisdiction  of  the 
bastardy  proceedings.  (Code  Crim.  Pro.  §§  851,  858,  862; 
Drummond  v.  Dolan,  156  App.  Div.  449 ;  Kingsbury  v.  Westfall, 
61  N.  Y.  860;  Guardian  Trust  Co.  v.  Peabody,  122  App.  Div. 
651 ;  195  N.  Y.  544.) 

James  C,  Dolan,  for  respondent. 

The  County  Court  acquired  jurisdiction  of  the  said  Ross 
Pierce  and  of  the  bastardy  proceedings.  (Code  Crim.  Pro.  § 
844 ;  Olcott  v.  McLean,  78  N.  Y.  228 ;  Matter  of  McLean,  138 
N.  Y.  158 ;  Cowcnhoven  v.  Ball,  118  N.  Y.  231 ;  Dubuc  v.  Lazell, 
Dally  &  Co.,  182  N.  Y.  482;  People  ex  rcl.  Jennys  v.  Brennan, 
8  Hun,  666 ;  McLean  v.  St.  Paul  &  C.  Ry.  Co.,  18  Abb.  [N.  C] 
425;  Picrson  v.  People,  79  N.  Y.  424;  Constable  v.  Kennedy, 
21  App.  Div.  97.)  The  complaint  states  a  cause  of  action  and 
an  action  was  proven,  thereunder.  ( Code  Crim.  Pro.  §  882 ; 
Tillotson  V.  Martin,  40  Hun,  316;  Constable  v.  Kennedy,  21 
App.  Div.  97 ;  People  ex  rel.  Smith  v.  McFarline,  60  App.  Div. 
95.) 

Collin,  J. : 

The  action  is  by  the  overseer  of  the  poor  of  the  town  of 
Macomb,  of  the  county  of  St.  Lawrence,  to  recover  upon  an 
undertaking  executed  by  the  defendants  unto  the  People  in  a 
bastardy  proceeding  instituted  under  title  V  of  the  Code  of 
Criminal  Procedure.  Thus  far  the  defendants  have  been  held 
liable. 

In  August,  1910,  a  justice  of  the  peace  of  the  town  of 
M{icomb  issued  his  warrant,  pursuant  to  sections  840,  841  of 
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said  Code,  for  the  apprehension  of  one  Pierce  as  the  father  of  a 
bastard  child.  Pierce  was  forthwith  arrested  in  the  town  of 
Theresa,  Jefferson  county,  where  he  resided,  in  accordance  with 
the  provisions  of  section  848,  and  taken  before  a  magistrate  of 
that  town,  who  took  the  undertaking  involved  in  this  action, 
pursuant  to  and  in  accordance  with  the  provisions  of  section 
844.  Thereupon  the  defendant  was  duly  discharged  and  the 
warrant  and  undertaking  were  returned  to  the  magistrate  grant- 
ing the  warrant.  (§  846.)  Section  844  requires  that  an  under- 
taking under  it  should  be  to  the  effect : 

"  1.  That  he  (the  defendant)  will  indemnify  the  county,  and 
town  or  city,  where  the  bastard  was  or  is  likely  to  be  born,  and 
every  other  county,  town  or  city,  against  any  expense  for  the 
support  of  the  bastard,  or  of  its  mother  during  her  confine- 
ment and  recovery,  and  to  pay  the  costs  of  arresting  the  de- 
fendant, and  of  any  order  of  filiation,  that  may  be  made,  or 
that  the  sureties  will  pay  the  sum  indorsed  on  the  warrant ;  or, 

"  2.  That  the  defendant  will  appear  and  answer  the  charge 
at  the  next  county  court  of  the  county  where  the  warrant  was 
issued,  and  obey  its  order  thereon." 

The  undertaking  here  was  that  provided  by  the  last  sub- 
division and  the  condition  of  it  was :  "  If  the  said  defendant 
will  appear  and  answer  the  charge  at  the  next  County  Court  of 
St.  Lawrence  County,  where  said  warrant  was  issued,  and  obey 
its  order  therein,  then  the  above  obligation  to  be  void,  otherwise 
of  force."  The  proceeding  was  carried  on  by  the  magistrate  of 
the  town  of  Macomb,  as  provided  in  section  854,  and  terminated 
in  an  order  of  filiation  requiring  the  defendant  to  pay  stated 
sums  for  the  support  of  the  bastard  and  the  mother  and  as 
costs.  The  order  and  the  undertaking  were  duly  filed  in  the 
office  of  the  clerk  of  St.  Lawrence  county.  The  defendant  ap- 
peared and  answered  the  charge  at  the  next  term  of  the  County 
Court  of  St.  Lawrence  county  and  the  trial  thereat  terminated 
in  its  order  affirming,  with  a  modification,  the  order  of  filiation 


Digitized  by  VjOOQIC 


604  NEW  YORK  CRIMINAL  REPORTS,  VOL.  XXXIII. 

and  ordering  "  that  the  defendant  enter  into  an  undertaking  as 
provided  in  said  order  (of  filiation)  for  the  payment  of  said 
sum  and  the  costs  of  said  proceedings."  No  appeal  has  been 
taken  from  such  order.  The  defendant  has  not  made  any  pay- 
ment under  the  order  of  filiation  and  this  action  is  brought 
under  sections  882,  888  to  recover  as  and  for  a  breach  of  the 
undertaking  and  as  the  damages  the  sums  directed  to  be  paid 
by  the  order. 

There  was  not  a  breach  of  the  undertaking.  It  effected  an 
appeal  to  the  County  Court  from  any  order  of  filiation  made 
under  the  provisions  of  section  854.  This  conclusion  is  inherent 
in  the  prescribed  form  of  the  undertaking,  and  is  in  accord 
with  the  express  enactment  that  the  analogous  bond  given  under 
subdivision  2  of  section  851  is  an  appeal  from  the  order.  (§ 
862.)  The  purpose  of  the  undertaking  was  to  secure  the  at- 
tendance of  the  defendant  from  day  to  day,  or  his  continuance 
within  the  territorial  jurisdiction  of  the  County  Court  during 
the  hearing  of  the  appeal  to  it,  provided  the  appeal  was  taken 
up  by  it  within  the  term  next  after  the  execution  of  the  under- 
taking to  be  and  as  ordered  by  it.  (  §  §  867,  868,  869. )  Neither 
the  statute  nor  the  sureties  intended  that  the  mere  afl5rm- 
ance  of  the  order  of  filiation  would  make  the  undertaking  and 
the  sureties  holden  for  the  defendant's  obedience  to  it.  In  the 
present  case,  the  final  order  of  the  County  Court  merely  affirmed 
the  order  with  a  modification  and  made  no  requirement,  direc- 
tion or  provision  for  the  undertaking  mentioned  in  sections 
867  and  868.     Section  867  is :  i 

"  If,  upon  the  hearing  of  the  appeal,  the  County  Court 
afllrmed  an  order  of  filiation  or  maintenance,  it  must  require  the 
defendant  to  enter  into  an  undertaking,  with  sufiicient  sureties, 
approved  by  the  court,  to  the  effect  that  he  will  pay,  weekly  or 
otherwise,  according  to  the  order  as  made  by  the  magistrates  or 
modified  by  the  court,  the  sum  directed  for  the  support  of  the 
bastard,  and  of  the  mother  during  her  confinement  and  recovery  ; 
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and  that  he  will  indemnify  the  county,  and  town  or  city  where 
the  bastard  was  or  may  be  born  (as  the  case  may  be),  and  every 
other  county,  town  or  city,  which  may  have  been  put  to  ex- 
pense for  the  support  of  the  child  or  of  its  mother  during  her 
confinement  and  recovery  against  those  expenses,  or  that  the 
sureties  will  do  so,  not  exceeding  the  sum  mentioned  in  the 
undertaking,  and  which  must  be  fixed  by  the  court." 

The  requirement  in  the  order  of  the  County  Court  that  the 
defendant  enter  into  an  undertaking  as  provided  in  the  order 
of  filiation  was  wholly  ineffective  and  nugatory,  because  the 
order  of  filiation  did  not  contain  and  might  not  lawfully  con- 
tain (§  850)  a  provision  for  an  undertaking  of  any  description, 
and,  moreover,  the  requirement  was  without  authority  or  juris- 
diction. In  the  absence  of  the  order  or  requirement  of  the 
County  Court  in  regard  to  the  undertaking  directed  by  section 
867,  the  defendant  was  not  chargeable  with  neglect  in  not  giving 
the  undertaking  contemplated  by  the  section.  The  proceeding 
rests  upon  and  is  regulated  by  the  statute,  the  requirements  of 
which  must,  in  their  substance,  be  strictly  complied  with.  The 
defendants,  being  sureties,  cannot  be  held  liable  until  all  the 
statutory  conditions  prescribed  as  underlying  their  liability 
exist.  It  is  entirely  plain  from  the  conceded  facts  and  the  official 
records  presented  that  the  plaintiff  cannot  succeed  in  the  action* 

The  judgments  of  the  Appellate  Division  and  the  Trial 
Term  should  be  reversed,  with  costs  in  the  Appellate  Division 
and  this  court,  and  the  complaint  dismissed,  with  costs. 

WiLLARD  Bartlett,  Ch.  J.,  Werner,  Cuddeback,  Cardozo 
and  Seabury,  JJ.,  concur. 

Judgment  accordingly. 
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COURT  OF  GENERAL  SESSIONS— NEW  TORE 
COUNTY, 

Sept.  1915. 
THE  PEOPLE  V.  RAYMOND  PARSONS. 

(01  Misc.  640.) 
Definition  of  appellate  jurisdiction  of  coubt  of  general  sessions  of 

CITY  AND  COUNTY  OF  NEW  YORK — APPEAL — CODE  CrIM.  PrO.,  §§  740-772. 

Under  sections  740-772  of  the  Code  of  Criminal  Procedure  which 
confer  and  define  the  appellate  jurisdiction  of  the  Court  of  General 
Sessions  of  the  city  and  county  of  New  York  an  appeal  thereto  from 
a  judgment  of  conviction  rendered  in  a  Magistrate's  Court  must  be 
heard  upon  the  return  of  said  court  and  inasmuch  as  the  magistrate 
is  required  to  make  return  of  all  the  matters  stated  in  the  affidavit 
upon  which  the  appeal  is  allowed  said  affidavit  though  not  technically 
a  part  of  the  return  must  be  considered  upon  the  appeal. 

The  affidavit  contemplated  is,  however,  one  showing  errors  appearing 
upon  the  face  of  the  proceedings  or  conviction  or  conunitment  com- 
plained of  and  not  one  setting  forth  extraneous  matter  to  which  the 
magistrate  in  the  nature  of  things  cannot  make  return,  and  affidavits 
on  applications  for  the  allowance  of  appeals  purporting  to  set  forth 
matters  extraneous  to  the  record  as  grounds  of  appeal  are  improperly 
received  and  cannot  be  considered,  and  the  court  cannot  rightfully  re- 
verse where  the  record,  including  the  affidavit  upon  which  the  appeal 
was  allowed  and  the  magistrate's  return  to  it,  does  not  disclose  upon 
its  face  an  erroneous  decision  or  determination  of  law  or  facts  upon 
the  trial,  or  a  sentence  which  should  be  modified. 

Appeal  from  a  judgment  of  a  Magistrate's  Court  convicting 
defendant  of  disorderly  conduct. 

Henry  W.  Mack  and  John  B,  Marshall^  for  appellant. 

Charles  Albert  Perkins,  District  Attorney  {John  M.  Minton^ 
Deputy  Assistant  District  Attorney,  of  counsel),  for  People. 
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Crain,  J. : 

This  is  an  appeal  from  a  judgment  of  a  Magistrate's  Court 
convicting  the  defendant  of  disorderly  conduct  tending  to  a 
breach  of  the  peace  and  from  the  sentence  consequent  upon  such 
conviction.  The  complaint,  which  was  sworn  to,  charged  that 
the  defendant,  on  June  20,  1915,  in  the  building  known  as  the 
monkey  house,  in  Central  Park,  used  threatening,  abusive  and 
insulting  behavior,  with  intent  to  provoke  a  breach  of  the  peace, 
and  whereby  a  breach  of  the  peace  might  be  occasioned,  and  that 
the  defendant  did  then  and  there  annoy  young  girls  by  specified 
indecent  acts. 

On  this  complaint  the  defendant  was  arraigned  for  pleading. 
The  charge  was  read  to  him.  He  was  informed  by  the  court 
of  his  right  to  an  adjournment  for  the  purpose  of  procuring 
counsel  or  witnesses,  and  that  it  was  his  privilege  to  com- 
municate with  relatives  or  friends  by  letter  or  telephone.  In 
answer  to  the  court  the  defendant  stated  that  he  did  not  wish 
to  avail  himself  of  such  opportunity  and  that  he  was  ready  to 
proceed.  In  response  to  the  court's  question  as  to  how  he 
wished  to  plead,  he  said  "  I  am  guilty,"  and  under  section  88, 
subdivision  8,  of  chapter  659  of  the  Laws  of  1910,  as  amended, 
the  magistrate  sentenced  the  defendant  to  the  workhouse  on 
Blackwell's  Island  for  a  definite  period  of  three  months.  He 
has  been  serving  such  sentence  since  on  or  about  July  20,  1915. 

Pursuant  to  the  provisions  of  section  751  of  the  Code  of 
Criminal  Procedure,  the  defendant  applied  on  affidavits  verified 
by  himself  and  others  for  the  allowance  of  an  appeal.  On 
August  7,  1915,  the  defendant's  application  was  granted  and 
his  appeal  allowed,  and  the  magistrate  rendering  the  judgment 
has  made  a  return,  to  which  return  he  has  physically  annexed 
the  aflldavits  referred  to. 

The  defendant  by  affidavit  denies  his  guilt  and  purports  to 
state  the  circumstances  under  which  he  was  placed  under  arrest. 
He  states  in  substance  that  in  the  station  house  and  before 
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arraignment  for  pleading  the  arresting  officer  misrepresented  to 
him  the  charge;  that  he  denied  to  the  arresting  officer  that  he 
was  guilty;  that  before  pleading  and  while  incarcerated  and 
mentally  perturbed  and  disturbed  he  was  advised  by  the  police 
officer  to  plead  guilty  and  told  that  so  pleading  the  magistrate 
would  suspend  sentence  and  i)ermit  him  to  go  home,  and  that 
induced  by  the  misrepresentation  as  to  the  charge,  the  duress 
of  incarceration,  the  perturbed  state  of  his  mind,  the  advice  of 
the  officer  as  to  how  to  plead  and  in  the  belief  that  so  pleading  he 
would  obtain  release,  he  pleaded  guilty. 

The  other  affiants,  men  of  repute  and  position,  say  that  they 
know  the  defendant,  and  speak  of  him  as  of  good  character  and 
repute,  and  in  view  of  his  good  character  and  repute  express 
the  belief  that  he  would  not  commit  the  offense  charged. 

In  view  of  the  defendant's  youth,  his  apparently  prior  good 
character  and  repute,  the  gravity  of  the  charge  and  the  absence 
of  that  inquiry  into  his  guilt  which  would  have  followed  a  plea 
of  not  guilty,  it  would  seem  just  to  afford  the  defendant  an 
opportunity  to  withdraw  his  plea  and  interpose  a  plea  of  not 
guilty,  to  proceed  to  trial  and  receive  evidence  both  on  the 
question  of  the  defendant's  guilt  and  the  circumstances  under 
which  his  plea  of  guilty  was  interposed. 

It  is  wrong  that  a  judgment  of  conviction  should  stand  if  the 
convicted  one  is  innocent,  and  particularly  so  if  it  is  the  out- 
come, as  charged  in  this  case,  of  a  fraud  perpetrated  not  merely 
upon  the  defendant  but  upon  the  court. 

After  the  imposition  of  sentence  and  its  execution  in  whole 
or  in  part,  a  magistrate  sentencing  is  without  power  to  enter- 
tain an  application  to  set  aside  a  plea  and  for  the  interposition 
of  a  different  plea,  or,  where  a  trial  has  been  had,  to  reopen 
the  case  or  receive  new  or  additional  evidence  or  to  award  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  There  is 
no  proceeding  that  can  be  taken  in  the  Magistrate's  Court  to 
vacate  or  set  aside  or  modify  or  reverse  an  executed  judgment 
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therein  rendered,  although  it  may  have  been  produced  by  a 
fraud  perpetrated  upon  the  defendant  or  the  court  or  both,  or 
founded  upon  an  error  or  misapprehension  of  fact  or  law,  and, 
where  the  judgment  of  conviction  is  within  the  jurisdiction  of 
the  Magistrate's  Court,  no  erroneous  exercise  of  the  jurisdic- 
tion can  be  corrected  by  habeas  corpus,  and  instances  are  con- 
ceivable where  a  wrongful  conviction  cannot  be  perfectly  atoned 
for  by  executive  clemency.  This  court  is  the  only  court  in  the 
county  of  New  York  having  in  the  first  instance  appellate 
jurisdiction  in  cases  tried  by  city  magistrates.  Its  jurisdiction 
upon  appeal  is  restricted  and  statutory  and  does  not  reach  or 
cover  every  case  in  which  the  judgment  of  conviction  in  a 
popular  sense  may  be  wrongful.  Because  of  the  natural  justice 
of  entertaining  the  appellant's  appeal  and  of  awarding  upon  it 
a  new  trial  and  because  of  the  seeming  absence  or  inadequacy 
of  other  remedy  to  right  such  wrong  as  he  may  have  suffered, 
this  court  should  not  be  astute  to  deny  review  by  appeal.  It  is 
powerless,  however,  to  enlarge  its  jurisdiction. 

The  court  allowed  the  appeal  in  this  case  with  hesitancy,  as 
it  seemed  probable  that  the  assignments  of  error  were  aliunde 
the  record.  It  was  allowed,  first,  because  the  court  could  not 
determine  with  certainty  whether  this  was  so  until  a  return 
upon  an  appeal  was  made,  and,  secondly,  because  it  appeared 
wiser  to  determine  the  court's  power  to  reverse  a  judgment 
and  award  a  new  trial  on  alleged  errors  not  appearing  on  the 
face  of  the  record  upon  the  argument  of  an  appeal  rather  than 
upon  a  mere  application  for  the  allowance  of  an  appeal. 

So  far  as  ascertained,  this  is  the  first  case  in  which  this  court 
has  been  asked  to  reverse  a  judgment  and  grant  a  new  trial  on 
a  record  in  the  court  below  which  concededly  discloses  no  error. 
Whichever  way  decided,  the  case  becomes  a  precedent,  and  if  it 
is  held  that  an  appeal  lies  to  this  court  in  cases  where  a  judg- 
ment of  conviction  has  been  preceded  by  a  plea  of  guiltv  be- 
caues  of  an  alleged  fraud  not  disclosed  by  the  record  perpetrated 
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upon  either  the  defendant  or  the  court  below,  or  both,  it  is  more 
than  likely  that  many  non-meritorious  applications  for  new 
trials  on  varying  allegations  of  duress  and  imposition  may  be 
made  to  this  court. 

Care  must  be  exercised  by  the  court  in  which  a  defendant  is 
arraigned  to  ascertain  that  a  plea  of  guilty  is  voluntary.  If 
there  is  no  circumstance  calculated  to  arouse  suspicion  that  it 
is  not,  and  the  requirements  of  section  81  of  the  Inferior  Courts 
Act  are  observed,  a  pica  of  guilty,  seemingly  voluntarily  made 
by  a  defendant  mentally  competent  to  plead,  is  properly  re- 
ceived. 

The  affidavits  on  the  application  for  the  allowance  of  the 
appeal  as  well  as  the  magistrate's  return  indicate  that  the 
defendnt  is  an  American  by  birth  and  a  young  man  of  education 
and  intelligence.  His  language  is  English.  The  complaint 
against  him  is  in  plain  terms.  It  was  read  to  him.  He  did  not 
plead  guilty  until  it  was  read.  It  corrected  any  misrepresenta- 
tion which  may  have  been  made  to  him  respecting  the  nature 
of  the  charge.  It  corrected  any  such  misrepresentation  before 
he  was  called  upon  to  act.  No  circumstance  appears  which 
should  have  induced  the  magistrate  to  believe  or  even  suspect 
that  the  plea  of  guilty  was  involuntary.  Subsequently  to  its 
reception  no  circumstance  was  brought  to  the  attention  of  the 
court  impeaching  either  the  mental  competency  of  the  pleading 
defendant  or  the  voluntary  character  of  the  plea.  Under  such 
circumstances  a  judgment  of  conviction  automatically  follows 
where  sentence  is  not  suspended. 

A  careful  reading  of  the  sections  of  the  Code  of  Criminal 
Procedure  (part  5,  title  8,  §§  749-772),  which  confer  and 
define  the  appellate  jurisdiction  of  this  court,  leads  to  the  con- 
clusion that  the  appeal  is  to  be  heard  upon  the  return.  Inas- 
much as  the  magistrate  is  required  to  make  return  to  all  the 
matters  stated  in  the  affidavit  upon  which  the  appeal  is  allowed. 
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that  affidavit,  although  not  forming  technically  a  part  of  the 
return,  is  to  be  considered  upon  the  appeal.  The  affidavit  con- 
templated is,  however,  one  showing  errors  appearing  upon  the 
face  of  the  proceedings  or  conviction  or  commitment  complained 
of  and  not  one  setting  forth  extraneous  matter  to  which  the 
magistrate  in  the  nature  of  things  cannot  m?ke  return,  end 
affidavits  on  applications  for  the  allowance  of  appeals  purport- 
ing to  set  forth  matters  extraneous  to  the  record  as  grounds 
of  appeal  are  improperly  received  and  cannot  be  considered, 
and  this  court  cannot  rightfully  reverse  where  the  record,  in- 
cluding the  affidavit  upon  which  the  appeal  is  allowed  and  the 
magistrate's  return  to  it,  does  not  disclose  upon  its  face  an 
erroneous  decision  or  determination  of  law  or  fact  upon  the 
trial,  or  a  sentence  which  should  be  modified. 

The  Court  of  Appeals  do  not  discuss  in  their  opinion  in  the 
Brandt  case,  cited  by  counsel  for  the  appellant  (People  ex  rel.. 
Hubert  v.  Kaiser,  206  N.  Y.  46),  whether  a  defendant  can  re- 
view by  appeal  a  judgment  of  conviction  entered  upon  a  plea 
of  guilty.  The  opinion  is  mainly  confined  to  a  statement  of  why 
a  writ  of  habeas  corpus  cannot  perform  the  functions  of  an 
appeal  from  a  judgment  of  conviction.  If  appeal  would  have 
been  an  available  remedy  in  the  Brandt  case,  it  would  have  been 
on  the  theory  that  error  was  predicable  on  the  face  of  the  record 
in  the  non-setting  aside  of  the  plea  before  sentence  because  of 
statements  made  by  Brandt  at  the  time  of  arraignment  for 
sentence  inconsistent  with  the  confession  imported  by  the  plea. 
If  Brandt  had  appealed,  the  essential  difference  between  his  case 
and  the  one  at  bar  would  have  been  that  in  his  case  the  alleged 
error  giving  ground  for  appeal  would  have  appeared  on  the  face 
of  and  not  aliunde  the  record. 

The  law  requires*  the  affirmance  of  the  judgment  appealed 
from,  and  if  the  defendant  is  guilty,  as  has  been  adjudged,  the 
sentence  is  not  excessive  and  will  not  be  modified. 
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The  appellant  contends  that  relief  can  be  afforded  him  under 
the  writ  of  coram  vobis  and  under  such  civil  cause  of  action  as 
he  may  have  against  the  arresting  officer,  and  to  such  remedies 
he  is  remitted. 

Judgment  affirmed* 
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SUPREME  COURT— SPECIAL  TERM— EEIE  COUNTY, 
September  1915. 


THE    VELODROME    COxMPANY,    INCORPORATED,    v. 
EDWARD  STENGEL,  SHERIFF,  ETC. 

(91  Misc.  580.) 

Penal  law,  §  2145 — What  is  a  violation  of — Sunday  sports  fob  profit 
— When  motion  for  injunction  denied. 

The  conduct  for  profit  on  Sunday  of  motor  cycle  and  bicycle  races 
within  an  unroofed  enclosure  called  the  "  Velodrome "  located  in  a 
sparsely  settled  locality  600  feet  from  any  public  road  and  where  there 
are  no  cburclies,  school-houses  or  public  buildings  within  one-half  or 
three-quarters  of  a  mile  is  a  violation  of  section  2145  of  the  Penal  Law 
which  provides  tliat  "  all  shooting  *  *  *  or  other  public  sports, 
exercises  or  sliows  upon  the  first  day  of  the  week  ♦  •  •  are  pro- 
hibited," and  a  motion  for  an  injunction  restraining  the  sheriff  from 
interfering  with  such  exhibition  will  be  denied. 

Motion  for  an  injunction. 

Hammond  &  Hinkley  (Clark  H.  Hammondy  of  counsel),  for 
plaintiff. 

Wesley  C.  Dudley ^  District  Attorney  of  Erie  County,  (B.  J. 
Shannahan^  Assistant  District  Attorney,  of  counsel),  for  de- 
fendant. 

BiSSELL,  J.  : 

The  plaintiff  is  seeking  by  this  motion  to  obtain  a  permanent 
injunction  restraining  the  defendant  as  sheriff  of  Erie  county 
from  interfering  with  the  conduct  of  the  plaintiff's  business 
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and  the  operation  on  Sunday  of  its  entertainments  and  exhibi- 
tions. 

The  facts  set  forth  in  the  moving  papers  are  undisputed* 
The  defendant  is  a  domestic  corporation  engaged  in  the  busi- 
ness of  conducting  exhibitions  of  motor  cycle  and  bicycle  races 
within  an  unroofed  enclosure,  called  a  "  velodrome,"  one-third 
of  which  is  composed  of  a  circular  wall  about  forty  feet  in 
height.  Nothing  can  be  seen  from  the  outside  of  the  structure 
of  what  is  taking  place  within  it.  An  amphitheatre  comprising 
seats  for  6,500  persons  surrounds  an  oval  or  circular  track  a 
quarter  of  a  mile  in  circumference,  upon  which  the  exhibitions 
of  the  motor  and  bicycle  races  are  given. 

The  "velodrome  "  is  located  on  a  piece  of  land,  14  acres  in 
area,  distant  500  feet  from  any  public  road  or  building,  in  a 
sparsely  settled  locality  in  the  town  of  Tonawanda.  There  are 
no  churches,  school-houses,  or  public  buildings  within  a  distance 
of  one-half  or  three-quarters  of  a  mile.  No  complaints  have 
been  made  by  persons  residing  in  the  vicinity  of  any  disorder  or 
disturbance  of  the  peace,  or  of  any  serious  interruption  of  the 
repose  and  religious  liberty  of  the  community. 

The  general  public  is  invited,  by  extensive  advertising,  to  at- 
tend the  exhibitions  on  Sunday,  and  an  admission  fee  of  twenty- 
five  and  fifty  cents,  according  to  the  location  of  the  seat,  is 
charged. 

The  question  presented  for  determination  is,  whether  or  not 
the  act  of  the  plaintiff  in  conducting  these  exhibitions  on  Sun- 
day is  a  violation  of  section  2145  of  the  Penal  Law,  which  reads 
as  follows :  "  All  shooting,  hunting,  fishing,  playing,  horse 
racing,  gaming  or  other  public  sports^  exercises  or  shows,  upon 
the  first  day  of  the  week,  and  all  noise  disturbing  the  peace  of 
the  day  are  prohibited^  I  am  unable  to  see  any  distinction  be- 
tween a  public  sport  of  the  character  here  described  and  con- 
ducted under  the  circumstances  here  shown,  and  the  game  of 
baseball,  which  the  courts  have  repeatedly  held  to  be  a  violation 
of  the  penal  statute  above  quoted,  when  played  on  the  first  day 
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of  the  week,  the  general  public  being  invited  and  an  admission 
fee  being  charged.    Matter  of  Rupp,  83  App.  Div.  468. 

It  is  not  illegal  per  se  to  play  baseball  on  Sunday.  It  be- 
comes illegal  when  played  in  such  a  manner  as  to  interrupt  the 
repose  and  religious  liberty  of  the  community,  or  when  the  game 
is  public  and  an  admission  fee  is  charged,  directly  or  indirectly. 
People  ex  rel.  Hart  v.  Demerest,  66  Misc.  Rep.  287 ;  Brighton 
Athletic  Club  v.  McAdoo,  47  id.  482. 

The  motor  and  bicycle  races  conducted  for  profit  by  the 
plaintiff  are  public  sports  similar  in  character  to  the  game  of 
baseball  when  exhibited  for  profit  to  the  general  public. 

The  case  of  People  v.  Hemleb,  127  App.  Div.  856,  is  urged 
as  an  authority  for  the  contention  of  the  plaintiiF  that  the 
velodrome  races  are  indoor  sports  and  therefore  not  prohibited. 
The  decision  of  this  case  was  rendered  by  a  divided  court,  and, 
as  it  seems  to  me,  by  a  most  liberal  construction  of  the  statute, 
excepted  moving  picture  shows  from  its  prohibition  by  dis- 
tinguishing them  as  indoor  sports  from  outdoor  sports,  whicli 
are  admittedly  forbidden.  The  public  sport  here  under  consid- 
eration is  not  similar  to  moving  picture  shows  for  the  reason 
that  it  is  conducted  in  the  open  air,  and  is  clearly  an  outdoor 
sport.  In  determining  whether  or  not  the  conduct  of  the 
velodrome  races  on  Sunday  constitutes  a  violation  of  the  law 
the  same  rules  should  be  applied  that  govern  the  determination 
of  the  question  with  reference  to  baseball.  Where  the  public 
generally  is  invited  to  a  game  of  baseball,  or  where  an  admission 
fee  is  charged,  or  where  the  peace  of  the  day  is  disturbed,  the 
law  is  violated.  Where  an  admission  fee  is  charged,  even  though 
the  peace  be  not  disturbed,  or  where  the  peace  is  disturbed,  even 
though  an  admission  fee  be  not  charged,  or  where  the  game  is 
open  to  the  public  whether  or  not  an  admission  fee  be  charged, 
or  whether  or  not  the  peace  be  disturbed,  the  law  is  violated. 

Sunday  legislation  is  more  than  fifteen  centuries  old.  The 
origin  of  the  present  law  of  the  state  of  New  York  is  found  in 
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chapter  42  of  the  Laws  of  1788.  The  so-called  Blue  Laws  of 
the  colony  of  Connecticut  went  so  far  as  to  forbid  a  man  to  kiss 
his  wife  on  Sunday,  and  Lord  Macaulay  in  his  History  of 
England  says  of  an  element  of  our  citizenship,  whose  influence 
on  Sunday  legislation  is  still  felt  throughout  this  country: 
"  The  Puritans  hated  bear-baiting,  not  because  it  gave  pain  to 
the  bear,  but  because  it  gave  pleasure  to  the  spectators." 

While  the  opinions  of  a  large  part  of  the  American  people 
now  seem  to  favor  greater  freedom  of  action  on  Sunday  and  the 
fullest  enjoyment  of  athletic  sports,  which  are  in  themselves  in- 
nocent, nevertheless  the  statutes  of  the  state  prohibit  the  doing 
of  certain  specific  acts  on  Sunday,  and  are  still  in  force  and 
must  be  upheld. 

If  these  laws  are  unsatisfactory  the  remedy  is  by  application 
to  the  Legislature  for  their  amendment  or  repeal.  It  is  not  the 
function  of  the  court  to  attempt  to  accomplish  this  object  by 
construction. 

The  motion  for  a  permanent  injunction  brought  on  by  the 
order  to  show  cause  heretofore  and  on  the  28th  day  of  August, 
1915,  made  herein,  is  therefore  denied;  and  the  temporary  in- 
junction heretofore  granted  herein  is  vacated  and  set  aside, 
with  ten  dollars  costs. 

Ordered  accordingly. 
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DOMESTIC  RELATIONS  COURT— CITY  OP  NEW 

YORK, 

Oct.  1915. 


COMMISSIONERS    OF    PUBLIC    CHARITIES    ex    rel. 
MYERS  V.  ABRAHAM  C.  MYERS. 

Abandonment  of  child  bt  father. 

An  application  to  have  defendant  adjudged  a  disorderly  person  and 
to  compel  him  to  support  his  infant  child,  pursuant  to  section  685  of 
the  Greater  New  York  Charter,  granted  where  it  appeared  that  said 
child  was  bom  five  months  after  the  defendant  had  left  the  child's 
mother  and  commenced  an  action  for  absolute  divorce  against  her  and 
two  months  after  he  had  obtained  an  interlocutory  decree  of  divorce, 
no  mention  of  said  child  being  made  in  the  entire  record  of  the  divorce 
proceedings,  it  appearing  that  the  defendant  is  able  to  support  the 
child,  but  that  the  mother,  in  whose  custody  the  child  has  remained 
since  birth,  is  unable  to  support  it. 

Cobb,  C.J. : 

This  is  an  application  to  have  defendant  adjudged  a  dis- 
orderly person  and  to  compel  him  to  support  his  infant  child, 
pursuant  to  section  686  of  the  Greater  New  York  Charter,  as 
amended. 

Josephine  Myers,  on  whose  complaint  these  proceedings  were 
begun,  was  married  to  defendant  in  1903.  In  November,  1914, 
defendant  left  her  and  forthwith  commenced  an  action  for  ab- 
solute divorce  in  the  Supreme  Court  in  New  York  County. 
After  trial  of  the  issues,  and  on  February  15,  1915,  defendant 
obtained  an  interlocutory  decree  and  the  custody  of  the  one 
child  then  living  was  awarded  him.  On  April  3,  1915,  another 
child,  the  subject  of  this  application,  was  born,  and  on  June  17, 
1915,  the  usual  final  judgment  was  entered.  No  mention  of 
this  child  was  made  in  the  entire  record  of  the  divorce  proceed- 
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ings,  and  both  the  interlocutory  and  final  decrees  are  silent  as 
to  it. 

The  child  has  at  all  times  remained  in  its  mother's  custody 
and  it  is  beyond  dispute  that  the  defendant  here  refuses  to  con- 
tribute to  its  support  and  in  effect  repudiates  it.  Also,  there  is 
no  dispute  but  that  complainant  is  unable  to  support  the  child 
and  that  the  defendant,  on  the  other  hand,  is  well  able  to  do  so. 

I  must  assume  that  the  infant  is  the  child  of  complainant  and 
defendant  and  is  legitimate.  While  much  was  said  at  the  trial 
by  defendant's  counsel  as  to  the  probable  illegitimacy  of  the 
child,  not  a  shred  of  competent  evidence  was  produced  in  any 
way  sufficient  to  overcome  the  strong  legal  presumption  of 
legitimacy  and  to  show  that  defendant  was  not  actually  its 
father.  While  the  child  was  not  born  in  wedlock  (giving  full 
force  and  effect  to  the  interlocutory  decree;  however,  see  Mat- 
ter of  Crandall,  196  N.  Y.,  127;  Burton  v.  Burton,  150  App. 
Div.,  790;  People  v.  Pettit,  103  App.  Div.,  312,  to  the  effect 
that  interlocutory  decree  does  not  dissolve  the  marriage), 
nevertheless,  it  was  in  all  probability  conceived  several  months 
prior  to  the  time  defendant  commenced  his  divorce  action.  I 
think,  under  these  circumstances,  no  doubt  can  be  entertained 
as  to  its  legitimacy  (Cross  v.  Cross,  8  Paige,  N.  Y.,  139;  Mayer 
V.  Davis,  119  App.  Div.,  99,  s.  c,  122,  id.,  .393;  Timman  v. 
Timman,  142  N.  Y.  Supp.,  298 ;  see  also  Matter  of  Matthews, 
153N.  Y.,  443). 

On  these  facts  the  question  is  presented  whether  or  not  the 
defendant  by  refusing  to  recognize  and  support  the  child  has 
legally  abandoned  it  and  is  amenable  to  section  685  of  the 
Greater  New  York  Charter. 

Defendant  contends  that  the  mother,  by  keeping  silent  as  to 
the  child  during  the  divorce  proceedings,  by  retaining  custody 
of  the  child,  and  also  because  she  was  the  guilty  spouse  and  was 
deprived  by  the  court  of  her  older  child,  has  no  standing  in  this 
proceeding,  the  relation  of  husband  and  wife  having  ceased  and 
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the  rights  of  the  parties  having  been  adjudicated  in  the  Supreme 
Court. 

In  support  of  this  defendant  relies  on  a  number  of  author- 
ities, notably  Fulton  v.  Fulton  (52  Ohio  State,  229),  where  the 
husband  secured  a  divorce  on  account  of  the  wife's  cruelty,  the 
wife  being  awarded  the  custody  of  the  children.  The  wife 
nought  to  recover  from  him  sums  expended  for  their  support 
and  this  the  court  refused. 

It  is  to  be  observed  that  in  Fulton  v.  Fulton  the  divorce 
record  was  not  only  not  silent  as  to  the  children,  but  it  did  not 
appear  that  the  woman  was  unable  to  support  the  children.  It 
was,  moreover,  between  the  parties  to  the  marriage,,  whereas- 
here  the  city  is  primarily  interested.  Much  the  same  can  be 
said  of  Burritt  v.  Burritt  (27  Barb.,  124),  also  relied  on  by 
defendant,  and  of  numerous  other  cases,  none  of  which  is  an- 
alagous  to  the  case  at  bar. 

Defendant,  however,  asserts  that  as  many  of  these  authorities 
proceed  on  the  theory  that  the  duty  to  support  follows  the 
custody  of  the  child,  the  blameless  father  not  having  the  child 
is  under  no  duty  to  support  it. 

The  answer  is  that  in  this  case  its  legal  custody  never  has 
been  determined.  It  is  merely  that  the  actual  custody  is  in  the 
mother.  The  father  has  never  asked  for  the  child  and  ap- 
parently does  not  want  it.  Certainly  the  Supreme  Court, 
having  no  knowledge  of  it  in  the  divorce  proceedings,  could 
make  no  disposition  of  it,  either  as  a  matter  of  fact  or  by  legal 
implication.  Defendant's  argument  that  the  decree  is  binding 
on  unborn  children  who  are  represented  by  their  parents,  by 
analogy  to  cases  adjudicating  devolution  of  property  (e.  g. 
Kamp  V.  Church  of  St.  Michael,  136  N.  Y.,  10;  Tonelle  v.  Wet- 
more,  196  N.  Y.,  436;  Newton  v.  Hunt,  184  App.  Div.,  325, 
afPd  201  N.  Y.,  599),  is  unconvicing  and  totally  inapplicable 
to  such  facts  as  these. 

Whatever  the  Supreme  Court  in  the  divorce  action  may  have 
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done  or  may  still  do  by  virtue  of  the  right  to  alter  and  amend 
the  divorce  decree  with  respect  to  children  (sees.  1759  and 
1760,  Code  of  Civil  Procedure),  the  fact  remains  that  it  has 
decided  nothing  whatever  as  to  either  the  custody  or  support 
of  this  child.  The  rule  is  thus  stated  in  Zilley  v.  Dunwiddie  (98 
Wis.,  428,  482) : 

**  When  the  marriage  is  dissolved  by  divorce,  the  duty  of 
parents  to  maintain  their  children  remains  as  before,  for  chil- 
dren are  not  parties  to  the  divorce  suit  and  do  not  lose  any 
rights  thereby." 

This  was  cited  with  approval  in  Hector  v.  Hector  (51  Wash., 
484,  488)  as  follows: 

"  *  *  *  the  obligation  is  the  same  after  divorce  as  be- 
fore unless  the  decree  provides  otherwise  *'  (see  also  Bishop  on 
Marriage,  Divorce  and  Separation,  Vol.  II,  sec.  1210,  and  cases 
cited. 

Any  such  vicarious  estoppel  as  defendant  contends  for  would 
be  repugnant  both  to  law  and  justice.  In  White  v.  White  (154 
App.  Div.,  250,  254)  the  court  said : 

"  It  will  not  be  presumed  that  the  Legislature  ever  intended 
that  the  innocent  children  of  a  mariage  should  be  deprived  of 
their  right  to  support  and  maintenance  by  the  father  simply 
because  the  mother,  in  conducting  an  action  for  divorce,  was 
content  to  accept  a  judgment  without  provision  for  her  own 
children's  support." 

Moreover,  it  may  be  quite  fitting  that  the  mother,  guilty 
though  she  be,  shall  have  custody  of  this  infant.  Thus  in 
Ullman  v.  Ullman  (151  App.  Div.,  419,  424)  the  court  de- 
clared :  "  The  mother  may  have  been  in  fault  and  the  father 
blameless,  and  yet  the  age  or  condition  of  the  child  may  require 
a  mother's  care  "  (see  also  Earle  v.  Earle,  158  App.  Div.,  552, 
and  Shields  v.  Reilly,  68  Conn.,  256,  263).  In  the  latter  case 
the  custody  of  the  child  was  temporarily  given  to  the  guilty 
mother.    The  court  said : 
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"  The  order  was  a  temporary  one  merely  and  it  deprived  the 
defendant  of  none  of  his  rights  over  the  child  except  that  of  care 
and  custody  for  a  time,  and  he  was  at  liberty  at  any  time  to 
move  to  have  the  order  rescinded  or  modified  if  he  could  prove 
that  the  best  interests  of  the  child  would  be  thereby  subserved. 
The  mother  had  no  property,  was  not  bound  by  law  to  support 
the  child,  and  was  unable  by  her  earnings  even  to  support  her- 
self ;  while  the  father  was  abundantly  able  to  support  it  and  the 
law  made  it  his  duty  to  support  it." 

In  the  case  of  Ukers  v.  Ukcrs  (Supreme  Ct.,  Special 
Term,  Giegerich,  J.,  N.  Y.  Law  Journal,  July  27,  1915)  a 
decision  of  a  city  magistrate  adjudging  defendant  a  disorderly 
person  and  ordering  him  to  pay  $12  a  week  for  the  support  of 
his  child  was  reviewed  on  application  for  a  certificate  of  reason- 
able doubt.  It  appears  that  the  wife  in  1910  obtained  a  judg- 
ment of  divorce  against  defendant  which  awarded  her  the  cus- 
tody of  the  child  and  $20  a  week  for  their  joint  support.  Later 
defendant  paid  her  a  lump  sum  and  took  a  general  release.  It 
was  held  on  the  authority  of  People  v.  Soriano  (N.  Y.  Law 
Journal,  Dec.  81,  1912,  aff'd  167  App.  Div.,  892)  that  defend- 
ant was  not  exempted  by  the  divorce  decree  from  his  common 
law  duty  to  support  the  child,  the  court  expressing  doubt  as  to 
whether  or  not  the  inability  of  the  mother  to  support  the  child 
should  not  be  clearly  shown.    The  court  said: 

"  It  may  be  conceded  that  it  is  the  duty  of  a  father  to  sup- 
port his  minor  child,  and  that  as  between  him  and  the  public^ 
his  duty  to  keep  the  child  from  being  a  public  charge,  and  as 
between  him  and  the  child  his  duty  to  support  the  child  cannot 
be  discharged  by  anything  that  takes  place  between  him  and 
the  mother  of  the  child,  whether  in  the  form  of  a  judgment  in 
a  matrimonial  action  or  in  the  form  of  an  agreement  between 
them.'' 

It  is  true  that  both  in  the  Ukers  case  and  in  the  Soriano  case 
the  husband  was  at  fault,  but  I  am  unable  to  see  why  the  con- 
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sequences  of  the  wife's  misconduct  should  be  visited  upon  the 
innocent  child  to  the  extent  of  absolving  the  father  from  his 
common-law  duty  of  support  when  the  mother  is  unable  to 
furnish  support,  even  though  it  may  be  her  duty  as  between  her 
and  the  husband. 

Defendant  also  maintains  that  section  685  of  the  charter 
<!ontemplates  the  actual  existence  of  the  marriage  relation  at  the 
time  of  the  abandonment  proceedings,  citing  People,  &c.,  v. 
Cullen  (163  N.  Y.,  629,  635).  That  case,  however,  related  to 
the  support  of  the  wife  following  a  decree  of  separation,  and 
not  to  children,  and  I  am  unable  to  see  that  it  is  in  any  way  in 
point.  It  is  true  that  the  court  refers  to  the  statute  as  being 
highly  penal  and  to  be  strictly  construed,  but  for  all  that  there 
appears  nothing  in  the  wording  of  the  statute  to  justify  any 
supposition  that  the  Legislature  intended  to  leave  a  condition 
where  a  child  still  legitimate  had  neither  the  rights  of  a  bastard 
nor  of  a  child  born  in  lawful  wedlock  with  the  marriage  rela- 
tion still  in  existence.  Abandonment  and  bastardy  proceed- 
ings are  doubtless  designed  to  enable  the  State  and  its  agencies 
to  step  in  and  compel  support  of  both  legitimate  and  bastard 
children. 

I  do  not  think  even  the  literal  meaning  of  the  charter  provi- 
sion is  in  doubt,  but  even  if  it  were,  it  is  the  spirit  and  purpose 
of  a  statute  which  is  to  be  regarded  in  its  interpretation, 
whether  the  statute  be  penal  or  not  (see  People  ex  rel.  Lawton 
v.  Snell,  168  App.  Div.,  410,  414,  415,  where  deficiencies  in 
provisions  of  the  Code  of  Criminal  Procedure  concerning  bas- 
tardy proceedings  were  supplied). 

It  must  also  be  borne  in  mind  that  the  law  of  this  State 
seeks  in  every  way  to  provide  means  to  enforce  the  obligation 
of  a  father  to  support  his  children  (sees.  683  and  686  of  the 
Greater  N.  Y.  Charter ;  sec.  921,  Code  Crim.  Pro. ;  sees.  480, 
481  and  482,  subd.  1,  of  the  Penal  Law). 

The  duty  to  support  a  child  springs  from  the  law  of  nature^ 
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and  a  denial  of  support,  with  no  fault  of  the  child,  is  abhorrent, 
no  matter  what  the  sins  of  either  parent  may  have  been. 

It  seems  well  settled  that  the  duty  of  support  is  a  legal  and 
not  merely  a  moral  one  (Am.  &  Eng.  Ency.  Law,  2d  ed..  Vol. 
XXI,  p.  1049;  Cyc,  vol.  29,  p.  1606;  Tiffany's  Persons  & 
Domestic  Relations,  2d  ed.,  p.  251,  et  seq. ;  Battershall  on  Do- 
mestic Relations  in  New  York,  1910,  p.  882;  Furman  v.  Van 
Sise,  56  N.  Y.,  485,  439;  De  Brauwere  v.  De  Brauwere,  203  N. 
Y.,  460,  465). 

In  People  ex  reL  Demos  v.  Demos  (115  App.  Div.,  410)  the 
court  said:  « 

"  The  purpose  of  the  statute  is  not  to  adjust  matrimonial 
differences,  but  to  furnish  a  means  of  relieving  the  city  from  the 
burden  of  supporting  an  abandoned  wife  and  children  and  of 
placing  such  burden  where  it  rightfully  belongs." 

Divorce  jurisdiction  in  this  State  is  statutory  (Erkenbrach 
V.  Erkenbrach,  96  N.  Y.,  456),  and  so  long  as  the  two  sets  of 
statutes  coexist  the  jurisdiction  of  the  Supreme  Court  certainly 
cannot  be  said  to  be  exclusive,  though  its  decisions  would  cer- 
tainly prevail  within  the  statutory  limits  established  by  the 
Legislature. 

I  am  satisfied  that  the  husband's  action  in  refusing  to  recog- 
nize or  provide  for  his  child  constitutes  a  legal  abandonment, 
and  that  the  child  is  likely  to  become  a  public  charge. 
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OOUBT  OF  GENERAL  SESSIONS-NEW  TORE 
COUNTY, 

Oct.  1915. 
THE  PEOPLE  V.  BESSIE  MAKER. 

(92  Misc.  50.) 

AFFKAI.   fM>M    A   ICAOISTRATE'8    OOUBT— SUSPENSION    OF    BKNTKNCB— WheN 
OOUBT  or  GENERAL  SESSIONS  CANNOT  SUSPEND  SENTENCE  AND  PLACE  ON 

pBOBATiON — New  tbial — Tenement  house  law — Infebiob  cbuiinal 

OOUBTS    LAW — When    special    OB    local    law    will    not    be    DEEMEa> 
REPEALED  BY  A  GENERAL  LAW. 

A  determination  upon  a  plea  of  guilty  involves  neither  an  issue  of 
fact  nor  of  law  and  is  not  a  trial. 

Upon  the  hearing  of  an  appeal  from  a  Magistrate's  Court  the  Court 
of  General  Sessions  under  its  authority  to  render  the  judgment  which 
the  court  helow  should  have  rendered  cannot  suspend  sentence  and 
place  defendant  on  probation. 

A  suspension  of  sentence  and  a  placing  on  probation  are  not  the 
rendition  of  a  judgment,  but  the  deferring  tliereof. 

The  Court  of  General  Sessions  can  suspend  sentence  and  place  on 
probation  only  where  a  new  trial  can  be  had  and  is  had  before  it. 

A  lawful  sentence  considered  apart  from  a  conviction  cannot  be 
annulled  or  set  aside. 

While  the  Court  of  General  Sessions  may  modify  a  sentence  the  law- 
fulness of  which  is  not  questioned,  its  power  is  limited  to  a  modifica- 
tion, and  it  can  only  remand  for  recommitment  where  the  original 
commitment  was  unauthorized. 

Hie  amendment  (Laws  of  1915,  chap.  282)  to  section  150  of  the 
Tenement  House  Law  does  not  repeal  by  implication  section  89 (5 1 
of  chapter  655  of  the  Laws  of  1910  known  as  the  Inferior  Criminal 
Courts  Act  as  amended  by  Laws  of  1012,  chap.  460;  Laws  of  1913, 
chap.  372,  and  Laws  of  1914,  chap.  454. 

A  special  and  local  law  will  not  be  deemed  to  be  repealed  by  implica- 
tion by  a  general  law  wliere  ( 1 )  a  reason  may  be  assigned  for  the  con- 
tinuance of  the  special  and  local  law  in  the  particular  locality;  (2) 
where  at  the  time  of  the  final  amendment  to  the  general  law  the  legis- 
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lature  upon  consideration  of  the  special  law  left  it  unchanged,  and  (3) 
where  the  special  law  is  a  part  of  a  system  of  local  judicial  admin- 
istration not  in  contradiction  to  the  general  law  dealing  directly  with 
the  subject  of  the  special  and  local  law. 


Appeal  from  a  conviction  of  vagrancy  rendered  in  a  City 
Magistrate's  Court. 

Bertha  /.  Bembatigh^  for  appellant. 

Charles  F.  Bostwick,  Assistant  District  Attorney^  Lamar 
Hardy^  Corporation  Counsel  {John  P.  O^Brien  and  F.  E.  V. 
Dunn,  of  counsel),  for  respondent. 

Cbain,  J. : 

The  appellant,  upon  her  plea  of  guilty,  was  convicted  on 
August  10,  1915,  in  a  City  Magistrate's  Court,  of  vagrancy, 
as  defined  by  section  150,  chapter  99,  of  the  Laws  of  1909,  as 
amended.  She  was  sentenced  to  the  Roman  Catholic  House  of 
the  Good  Shepherd.  She  is  now  serving  such  sentence.  She 
has  appealed  from  the  judgment  of  conviction.  She  claims 
that  the  return  shows  upon  its  face  that  the  learned  magistrate 
held  that  he  was  without  power  to  suspend  sentence  and  place 
her  upon  probation  and  that  had  he  believed  himself  possessed 
of  such  power  he  would  have  suspended  sentence  and  would  have 
placed  her  upon  probation.  The  return  sustains  these  conten- 
tions. She  urges  that  the  learned  magistrate  erred  in  holding 
that  he  was  without  such  power,  and  she  seeks  to  review  and 
correct  his  alleged  error  on  this  appeal. 

Before  a  judgment  of  conviction  had  in  a  Magistrate's  Court 
in  the  county  of  New  York  can  be  reviewed  on  appeal  in  the 
Court  of  General  Sessions  an  alleged  error  in  the  proceedings 
of  conviction  or  commitment  complained  of  must  be  brought 
to  the  attention  of  that  court  by  an  affidavit  on  an  application 
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for  the  allowance  of  an  appeal,  and  an  appeal  may  be  allowed 
for  an  erroneous  decision  or  determination  of  law  or  fact  upon 
a  trial  if,  in  the  opinion  of  a  judge  of  the  Court  of  General 
Sessions,  the  appeal  presents  a  question  proper  for  decision  by 
that  court. 

The  question  at  the  threshold  in  this  case  is :  Does  the  return 
when  read  in  connection  with  the  affidavit  upon  which  the  ap- 
peal was  allowed  show  that  there  was  an  erroneous  decision  or 
determination  of  law  or  fact  upon  a  trial?  It  does  not,  as  the 
determination  or  decision  complained  of  was  not  upon  a  trial. 
Appellant  had  pleaded  guilty.  There  can  be  no  trial  where 
there  is  not  an  issue  of  fact  or  an  issue  of  law.  An  issue  of  fact 
can  only  arise  either  upon  a  plea  of  not  guilty  or  upon  a  plea 
of  former  conviction  or  acquittal  of  the  same  crime  and  an  issue 
of  law  only  upon  a  demurrer.  Had  there  been  a  trial  it  would 
have  embraced  all  proceedings  down  to  and  including  what  was 
done  upon  a  suspension  of  sentence  or  a  placing  on  probation 
or  on  the  imposition  of  sentence.  But  in  the  case  at  bar  as 
stated  there  being  a  plea  of  guilty  there  was  no  trial. 

Were  reviewable  error,  however,  disclosed  by  the  return,  the 
statute  defining  the  appellate  jurisdiction  of  this  court  is  not 
broad  enough  to  afford  appellant  the  relief  which  she  seeks. 
This  relief  is  either  an  unconditional  release  from  the  institu- 
tion where  she  is  confined  under  a  partially  executed  sentence 
or  a  release  on  a  suspension  of  sentence  by  this  court  and  a 
placing  on  probation.  The  law  provides  that  upon  the  hearing 
of  an  appeal  this  court  is  to  give  judgment  without  regard  to 
technical  errors  or  defects  which  have  not  prejudiced  the  sub- 
stantial rights  of  a  defendant  and  that  it  may  render  the  judg- 
ment which  the  court  below  should  have  rendered,  or  according^ 
to  the  justice  of  the  case  affirm  or  reverse  the  judgment  in  whole 
or  in  part  or  order  a  new  trial  either  in  the  court  below  or  be- 
fore it  or  modify  the  sentence.  This  court  cannot,  in  the 
exercise  of  the  power  to  render  the  judgment  which  the  court 
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below  should  have  rendered,  suspend  sentence  and  place  a  de- 
fendant on  probation.  A  suspending  of  sentence  and  a.placing^ 
on  probation  are  not  the  rendition  of  judgment.  Such  action 
is  the  deferring  of  judgment.  It  can  only  suspend  sentence  and 
place  on  probation  where  a  new  trial  can  be  and  is  had  before 
it. 

This  court  can  only  rightfully  reverse  a  judgment  in  whole 
or  in  part  where  the  reversal  is  according  to  the  justice  of  the 
case,  and  the  justice  of  this  case  does  not  call  for  a  reversal. 
The  conviction  is  not  assailed.  It  properly  followed  appellant's 
plea  of  guilty.  For  the  purposes  of  an  appeal  had  there  been 
no  sentence  that  conviction  would  have  been  the  judgment. 
But  sentence  having  been  imposed,  the  sentence  is  the  judgment. 
The  sentence  was  lawful.  A  lawful  sentence  considered  apart 
from  a  conviction  cannot  be  annulled  or  set  aside.  While  this 
court  may  modify  a  sentence,  the  lawfulness  of  the  sentence 
not  being  questioned,  the  court's  power  is  limited  to  a  modifi- 
cation. This  court  can  only  remand  for  recommitment  where 
the  commitment  was  unauthorized.  No  case  is  presented  for 
the  exercise  of  the  court's  power  to  modify  the  sentence,  as,  if 
judgment  in  the  sense  of  sentence  was  to  be  pronounced  upon 
appellant,  the  sentence  imposed  which  subjected  her  to  the 
reformatory  influences  of  a  semi-religious  institution  of  her 
faith  was  both  lawful  and  discreet.  Before  this  court  can 
exercise  its  power  to  award  a  new  trial  it  must  reach  the  con- 
clusion that  the  judgment  is  one  which  should  be  reversed,  and 
where  it  reaches  this  conclusion  it  can  only  order  a  new  trial 
where  a  trial  has  been  had.  The  term  "  a  new  trial  "  imports 
that  a  trial  shall  have  been  had.  In  the  case  at  bar  there  was  a 
proceeding,  but,  as  stated,  not  a  trial. 

As  in  the  case  at  bar,  for  the  reasons  stated,  this  court  can- 
not exercise  the  power  vested  in  it  by  statute  to  render  the 
judgment  which  the  court  below  should  have  rendered;  as, 
secondly,  it  cannot  reverse  because  a  reversal  would  not  necessir 
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tate  a  discharge  of  the  defendant,  and  in  the  language  of  the 
statute  pot  be  according  to  the  justice  of  the  case;  as,  thirdly, 
there  having  been  no  trial  it  cannot  order  a  new  trial,  and,  as 
fourthly,  for  the  reasons  stated  it  neither  can  nor  should  modify 
the  sentence,  the  only  remaining  action  open  to  it,  the  appeal 
not  being  dismissible,  is  affirmance. 

What  has  been  said  docs  not  militate  against  the  right  of  a 
defendant  to  appeal,  where  a  plea  of  guilty  has  been  inter- 
posed, where  the  purpose  of  the  appeal  is  not  to  set  aside  the 
conviction  but  to  modify  the  sentence. 

The  fact,  therefore,  that  if  error  was  committed  it  was  not 
upon  a  trial  coupled  with  the  statutory  restrictions  upon  the 
appellate  action  of  this  court  requires  the  affirmance  of  the 
judgment  even  were  the  ruling  complained  of  erroneous. 

Although  this  appeal  could  be  decided  on  the  ground  men- 
tioned, it  is  desirable  to  state  the  court's  views  upon  the  ques- 
tion argued. 

The  ruling  complained  of  was  based  upon  subdivision  5  of 
section  89  of  chapter  460  of  the  Laws  of  1912,  as  amended  by 
chapter  872  of  the  Laws  of  1913  and  chapter  464  of  the  Laws 
of  1914.    That  subdivision  reads : 

"  The  magistrate  may,  except  in  the  case  of  females  convicted 
under  section  150  of  chapter  99  of  the  Laws  of  1909,  as 
amended,  known  as  the  tenement  house  law,  suspend  sentence  or 
place  such  female  upon  probation." 

The  appellant  contends  that  the  subdivision  in  question  is  to 
be  regarded  as  impliedly  amended  by  chapter  286  of  the  Laws 
of  1915.  The  material  part  of  this  last  named  law  provides 
that  if  the  person  convicted  is  a  female  she  may  be  placed  upon 
probation  except  (a)  when  the  offense  was  that  of  keeping  or 
maintaining  a  house  of  prostitution,  assignation  or  ill-fame  in 
a  tenement  house,  or  (b)  when  the  female  has  been  convicted 
previously  of  any  offense  or  crime. 

Appellant  contends  that  by  virtue  of  this  last  mentioned 
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statute  a  discretionary  power  was  vested  in  the  magistrate  to 
suspend  sentence  in  her  case  and  place  her  upon  probation. 
The  argument  in  support  of  the  ruling  made  by  the  learned 
magistrate  is  that  the  law  under  which  he  acted  was  not  ex- 
pressly repealed  by  the  law  relied  upon  by  appellant,  and  was 
not  impliedly  repealed  by  the  latter  law,  as  the  former  was  a 
special  and  local  statute  and  the  latter  a  general  law. 

On  April  12,  1901,  chapter  834  of  the  laws  of  that  year, 
entitled  "  An  act  in  relation  to  tenement  houses  in  cities  of  the 
first  class,''  became  a  law,  and  with  the  exception  of  a  small 
portion  unrelated  to  any  question  in  the  case  at  bar  went  into 
effect.  In  title  3,  section  141,  it  enacted  that  a  person  doing 
certain  specified  things  in  a  tenement  house  should  be  deemed 
a  vagrant  and  upon  conviction  committed  to  a  county  jail  for 
a  term  not  exceeding  six  months  from  the  date  of  commitment. 
It  continued  unchanged  until  July  20,  1907,  when  it  was 
amended  by  chapter  681  of  the  laws  of  that  year,  which  went 
into  effect  September  1,  1907.  This  law  changed  slightly  the 
definition  of  vagrancy.  It  left  the  punishment  unchanged. 
The  next  change  came  on  March  20,  1909,  when  by  chapter 
99  of  the  laws  of  that  year,  constituting  chapter  61  of  the 
Consolidated  Laws,  several  changes  were  made.  Among  them 
section  141  became  section  150.  By  it  the  definition  of 
vagrancy  was  materially  enlarged  but  the  punishment  left  un- 
changed. The  next  change  was  by  chapter  598  of  the  Laws 
of  1913,  which  became  a  law  and  went  into  effect  on  May  seven- 
teenth of  that  year.  The  change  was  slight.  It  affected  merely 
the  definition  of  vagrancy. 

The  next  and  final  change  was  effected  by  chapter  286  of  the 
Laws  of  1915,  which  became  a  law  and  went  into  effect  on  April 
fourteenth.  It  left  the  definition  unchanged.  It  left  the  pun- 
ishment unchanged,  but  provided  as  stated  that  except  under 
certain  specified  circumstances  not  present  in  the  case  at  bar  a 
convict,  if  a  female,  could  be  placed  on  probation. 
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About  nine  years  after  the  passage  and  taking  eiFect  of  the 
Tenement  House  Law,  and  after  it  had  been  twice  amended,  the 
legislature  passed,  on  June  25,  1910,  chapter  659  of  the  Laws 
of  1910.  It  took  effect  immediately  upon  enactment.  It  pro- 
vided in  section  88  for  the  commitment  of  persons  convicted  be- 
fore New  York  city  magistrates  of  vagrancy,  and  provided  in 
that  connection  for  three  alternative  punishments  if  the  con- 
viction was  had  in  the  boroughs  of  Manhattan  and  The  Bronx 
— one  being  a  commitment  to  the  Roman  Catholic  House  of 
Good  Shepherd,  as  made  in  the  case  at  bar.  It  conferred,  when 
read  in  connection  with  section  98  of  the  act,  power  upon  the 
magistrate  convicting  to  suspend  sentence  and  place  the  per- 
son convicted  upon  probation.  None  of  the  alternative  pun- 
ishments was  a  commitment  to  a  county  jail.  This  law  re- 
mained unchanged  until  the  passage  of  chapter  460  of  the  Laws 
of  1912,  which  altered  in  a  respect  not  material  to  any  question 
on  this  appeal  section  89. 

The  next  change  was  effected  by  chapter  372,  Laws  of  1918, 
which  became  a  law  April  28,  and  went  into  effect  on  the  first 
of  the  following  July.  This  law  took  a  charge  of  the  nature  of 
the  one  against  appellant  out  of  section  88  and  brought  it 
under  section  89  as  therein  amended,  and  provided  that  when- 
ever a  female  other  than  a  child  under  the  age  of  sixteen  years 
in  the  city  of  New  York  is  convicted  of,  among  other  things, 
vagrancy  under  section  150  of  chapter  99  of  the  Laws  of  1909 
as  amended,  known  as  the  Tenement  House  Law,  the  magistrate 
before  whom  such  conviction  is  had  shall,  subject  to  the  provi- 
sions of  section  92  of  the  act,  impose  one  of  certain  named 
penalties.  These  penalties  embraced,  with  others,  those  named 
in  the  original  law.  None  provided  upon  conviction  in  Man- 
hattan, Bronx  or  Brooklyn  for  a  commitment  to  a  county  jail. 
Subdivision  5  of  the  section  read  on  the  subject  of  suspension  of 
sentence  and  probation  as  stated.  Section  92  of  the  act  above 
referred  to  relates  to  the  discharge  of  a  person  convicted  before 
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the  expiration  of  sentence  and  is  not  material  on  any  question 
raised  on  this  appeal. 

This  law  of  1918  unchanged  was  extended  to  the  borough  of 
Queens  by  chapter  454  of  the  Laws  of  1914  and  is  now  in  force 
unless,  as  urged  by  appellant,  it  has  been  in  part  repealed  by 
implication  by  chapter  286  of  the  Laws  of  1915. 

While  the  Tenement  House  Law  as  amended  defines  certain 
kinds  of  vagrancy,  the  punishment  which  it  prescribed  for  such 
vagrancy  has  not  since  1910  been  applicable  in  New  York  city, 
where  defendants  were  tried  before  city  magistrates.  This  in- 
applicability aiFords  reason  for  holding  that  the  amended  pro- 
vision in  such  law  for  the  disposition  of  convicts  by  suspension 
of  sentence  and  placing  on  probation  as  contained  In  chapter 
286  of  the  Laws  of  1915  is  likewise  inapplicable  in  trials  for 
vagrancy  before  New  York  city  magistrates.  Probation  is  for 
possible  reformation,  and  it  may  be  that  the  legislature  thought 
it  unnecessary  in  a  jurisdiction  like  New  York  city,  where  com- 
mitment could  be  made  to  reformatory  institutions,  while  deem- 
ing it  desirable  in  jurisdictions  where  commitment  could  only 
be  made  to  a  county  jail. 

When  the  legislature  of  1916  enacted,  on  April  14,  chapter 
286  of  the  Laws  of  that  year,  it  had  under  consideration  an 
amendment  to  section  89  of  the  Inferior  Criminal  Courts  Act. 
But  such  proposed  amendment  was  not  one  conforming  it  to 
the  provisions  relating  to  the  punishment  and  disposition  of 
vagrants  as  found  in  section  150  of  the  Tenement  House  Law 
as  amended.  So  having  it  under  consideration  the  legislature 
voted  to  amend  section  89  in  a  way  which  continued  its  unlike- 
ness  to  section  150  of  the  Tenement  House  Law.  It  voted, 
moreover,  to  amend  this  section  in  a  way  which  left  it  unlike 
chapter  286  of  the  Laws  of  1915,  and  when  such  proposed 
amendment  was  disapproved  by  the  mayor  of  New  York  the 
legislature  failed  to  pass  it  over  the  mayor's  veto.  Thereafter 
in  May  the  legislature  amended  in  a  number  of  respects  the  In- 
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ferior  Criminal  Courts  Act  by  chapter  531  of  the  Laws  of  1915, 
without  changing  section  89  of  the  act.  Thus  both  acts  were 
before  the  legislature  of  1916  for  consideration.  It  changed 
section  150  of  the  Tenement  House  Law.  It  unsuccessfully 
attempted  to  change  section  89  of  the  Inferior  Criminal  Courts 
Act  in  a  way  which  would  have  continued  the  differences  between 
it  and  the  Tenement  House  Law,  and  thereafter  in  a  statute  in 
which  it  made  numerous  amendments  to  the  Inferior  Criminal 
Courts  Act  it  left  section  89  of  that  act  unchanged.  The  legis- 
lature of  1915  was  thus  brought  face  to  face  with  a  situation 
and,  having  considered  it,  acted  after  consideration  and  no 
seeming  or  even  real  absence  of  reason  for  its  action  can  afford 
ground  for  holding  that  it  did  not  intend  what  it  did,  but  in- 
tended the  contrary.  Its  deliberate  and  considered  action 
negatives  the  suggestion  that  the  result  of  the  legislation  re- 
ferred to  was  inadvertent  and  not  an  expression  of  a  purpose  to 
withhold  from  city  magistrates  a  right  to  suspend  sentence  and 
place  on  probation  defendants  convicted  before  them  of 
vagrancy  under  section  150  of  the  Tenement  House  Law  as 
amended. 

Repeals  by  implication  are  not  favored.  The  two  acts  can 
stand  together.  The  Inferior  Criminal  Courts  Act  was  enacted 
for  New  York  city.  It  was  entitled  "  An  Act  in  relation  to  in- 
ferior courts  of  criminal  jurisdiction  in  the  city  of  New  York, 
defining  their  powers  and  jurisdiction  and  providing  for  their 
officers."  Its  purpose  is  sufficiently  described  in  its  title.  It 
was  part  of  a  system  of  local  judicial  administration.  It  was 
intended  to  be  exceptional.  It  can  operate  to  the  extent  of  its 
lesser  scope  without  conflicting  with  the  general  law.  The  gen- 
eral act  does  not  contradict  the  special  and  local  law.  Its 
purpose  was  to  regulate  in  cities  of  the  first  class,  in  the  in- 
terests of  the  public  health,  safety  and  morals,  the  construction 
of  those  buildings  described  as  tenement  houses,  to  bring  about 
certain  structural  changes  in  existing  tenement  houses  and  to 


Digitized  by  VjOOQIC 


PEOPLE  V.  MAKER.  533 

prohibit,  on  pain  of  punishment,  the  committal  of  certain  acts 
in  tenement  houses.  Meaning  can  be  given  to  it  without  inter- 
preting it  as  designed  to  affect  the  local  law.  It  does  not  deal 
directly  with  the  subject  of  the  special  and  local  law,  and  will 
not  be  construed  as  intended  to  alter  the  more  particular  and 
specific  provisions  of  the  latter,  but  as  silently  excluding  from 
its  operation  the  cases  of  persons  tried  for  vagrancy  in  City 
Magistrates'  Courts  in  New  York  city. 

Two  cases  are  relied  upon  by  the  appellant,  namely,  the  case 
of  People  V.  Jaehne,  108  N.  Y.,  182,  and  the  case  of  People  v. 
Jensen,  99  App.  Div.  856.  In  the  Jaehne  case  the  two  statutes 
under  consideration  were  the  Consolidation  Act  (Laws  of  1882, 
chap.  410)  and  the  Penal  Code.  In  the  Jensen  case  the  statutes 
under  consideration  were  the  Greater  New  York  Charter  and 
the  Penal  Code.  The  Consolidation  Act  in  the  former  and  the 
Greater  New  York  Charter  in  the  latter  were  both  special  and 
local  laws.  The  Penal  Code  was  a  general  law.  The  Consoli- 
dation Act  passed  after  the  Penal  Code,  was  by  enactment  de- 
clared to  be  deemed  as  between  it  and  the  Penal  Code  the  earlier 
enactment.  The  charter  provision  involved  in  the  Jensen  case 
was  a  substantial  re-enactment  of  a  provision  in  the  Consolida- 
tion Act,  and  by  a  statutory  provision  was  made  to  relate  back 
and  speak  as  of  the  date  of  the  Consolidation  Act,  and  this,  as 
stated,  was  declared  by  statute  to  be  deemed  as  between  itself 
and  the  Penal  Code  the  earlier  enactment. 

Thus  for  the  purposes  of  tl)_»  decision  in  both  the  Jaehne  and 
Jensen  cases  the  earlier  statute  involved  was  a  special  and  local 
one  and  the  latter  statute  the  general  one.  In  each  of  these 
cases,  therefore,  the  situation  in  this  respect  was  the  same  as  in 
the  case  at  bar,  and  the  question  for  decision  was  the  same  in 
each  as  in  the  case  at  bar,  namely,  whether  the  provisions  of 
the  later  general  law  repealed  by  implication  the  provisions  in 
the  earlier  and  special  local  law.  Moreover,  there  was  between 
those  cases  and  the  one  at  bar  the  additional  similarity  that  in 
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all  three  the  statutory  provisions  passed  upon  had  some  rela- 
tion to  crime  and  punishment.  In  both  the  Jaehne  and  Jensen 
cases  the  general  statute  was  held  control  ling,  and,  as  stated, 
they  are  cited  and  relied  upon  by  appellant  as  authorities  sup- 
porting by  analogy  her  contention  that  the  general  statute, 
chapter  286  of  the  Laws  of  1916,  impliedly  repeals  the  earlier 
local  statute,  subdivision  5,  section  89,  chapter  872,  Laws  of 
1918. 

Both  cases  are  instructive.  Neither  is  controlling.  In  the 
Jaehne  case  Judge  Andrews,  after  stating  the  question  for  de- 
cision, shows  that  by  express  enactment  the  Consolidation  Act, 
while  the  later  law,  is  subordinated  to  the  Penal  Code  by  the 
provision  in  it  that  as  between  them  it  is  to  be  deemed  the 
earlier  statute  and  by  provisions  in  the  Penal  Code,  and  that 
this  express  subordination  affords  a  reason  for  holding  that  as 
between  them  the  Penal  Code  is  controlling,  and  that  this  rea- 
son is  re-enforced  by  a  consideration  of  the  history  of  the  Penal 
Code.  No  similar  provisions  are  found  in  the  statutes  involved 
in  the  case  at  bar. 

In  the  Jaehne  case  the  statutes  under  consideration  related 
to  the  crime  of  bribery.  Bribery  is  a  crime  which  may  be  com- 
mitted anywhere  in  the  state,  and  possesses  the  same  character- 
istics and  turpitude  when  committed  by  public  officials  no  mat- 
ter where  committed.  This  circumstance  is  alluded  to  by  Judge 
Andrews  in  his  opinion,  and  may  be  said  to  form  the  remaining 
reason  for  the  decision,  as  it  led  the  court  to  hold  that  in  the 
light  of  this  fact  it  would  be  unreasonable  to  suppose  that  the 
legislature  intended  that  bribery  should  be  punished  in  one  way 
if  committed  by  an  official  outside  of  New  York  city  and  in  an- 
other way  if  committed  by  certain  officials  in  New  York  city. 
Just  as  the  first  reason  for  the  decision  in  the  Jaehne  case  is 
nbsont  in  the  case  at  bar,  so  is  this  second  reason. 

The  offense  of  vagrancy  as  committed  by  appellant  is  local 
in  character,  that  is  to  say,  not  committable  everywhere.     It 
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can  only  be  committed  in  cities  of  the  first  class.  It  consists 
of  acts  supposed  to  be  fraught  with  peculiar  consequences  when 
done  in  certain  places,  and,  as  the  offense  is  localized,  it  was  not 
unreasonable  for  the  legislature  to  make  it  punishable  by  com- 
mitment to  certain  local  institutions  where  the  offender  is  con- 
victed of  it  before  certain  local  magistrates. 

Judge  Andrews  states  the  rule  which,  under  circumstances, 
leaves  an  earlier  and  local  law  unaffected  by  a  later  general  one 
in  the  absence  of  express  repeal  or  irreconcilable  repugnancy 
showing  that  where,  as  in  the  case  at  bar,  the  legislature  in 
passing  the  latter  statute  was  not  directly  dealing  with  the 
subject  of  the  earlier  special  and  local  law  and  the  special  law, 
as  in  the  case  at  bar,  is  part  of  a  system  of  local  administration, 
and  a  reasonable  motive  can  be  assigned  for  retaining  the 
special  and  peculiar  provisions  of  the  special  act,  notwithstand- 
ing the  enactment  of  a  subesquent  general  rule  covering  the 
same  subject  the  special  and  local  law  will  not  be  held  to  be  re- 
pealed by  implication. 

The  decision  in  the  Jensen  case  was  largely  upon  the 
authority  of  the  decision  in  the  Jaehne  case. 

Judgment  affirmed. 
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COURT  OF  GENERAL  SESSIONS— NEW  TORE 
COUNTY, 

Oct.  1915 


THE  PEOPLE  V.  JOHN  RANKIN. 

(92  Misc.  62.) 
Disobherlt  persons — Code  crim.  pro.,  §  899  (4) — Guilty  knowledge  of 

DEFENDANT  ESSENTIAL  TO  CONVICTION. 

The  test  between  crimes  in  which  guilty  acts  alone  constitute  the 
offense  and  crimes  in  which  knowledge  or  intent  is  essential  is  whether 
the  legislature  has  prohibited  certain  acts  and  placed  the  liability  on 
certan  persons  for  the  occurrence  thereof,  or  whether  the  statute  pro- 
hibits a  course  of  conduct  and  places  the  liability  upon  all  who  under- 
take it. 

Section  890(4)  of  the  Code  of  Criminal  Procedure,  which  provides 
that  keepers  of  bawdy  houses  or  houses  for  the  resort  of  prostitutes, 
etc.,  are  disorderly  persons,  prohibits  a  course  of  conduct,  and  acts 
must  be  shown  to  have  been  committed  with  the  knowledge  of  defend- 
ant charged  with  a  violation  of  said  section  before  his  conviction 
thereunder  can  be  sustained. 

Such  knowledge  may  be  proven  by  circumstances  from  which  it  may 
be  inferred  and  the  defendant  may  not  close  his  eyes  to  matters  passing 
about  him  and  thus  evade  the  imputation  of  actual  knowledge. 

Evidence  considered,  and  held  insufficient  to  show  that  defendant,  the 
proprietor  of  a  hotel,  with  knowledge  allowed  prostitutes  to  resort 
thereto  at  times  when  he  was  not  present  or  knew  of  their  visits  to  the 
hotel. 

Appeal  from  a  judgment  of  the  City  Magistrates'  Court. 
Olcotty  Gruber,  Bonynge  &  McManus,  for  appellant. 
Charles  Albert  PerkinSy  District  Attorney,  for  respondents 
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Wadhams,  J. : 

This  is  an  appeal  from  a  judgment  of  the  City  Magistrates* 
Court  finding  the  defendant  guilty  of  being  a  disorderly  person 
in  violation  of  subdivision  4  of  section  899  of  the  Code  of 
Criminal  Procedure,  which  reads  as  follows :  "  The  following 
are  disorderly  persons:  *  *  •  *  4.  Keepers  of  bawdy  houses 
or  houses  for  the  resort  of  prostitutes,  drunkards,  tipplers,, 
gamesters,  habitual  criminals,  or  other  disorderly  persons." 

This  appeal  presents  the  question  whether  guilty  knowledge 
is  an  essential  element  of  the  offense  of  being  a  disorderly  per- 
son, of  which  the  defendant  has  been  convicted  and,  if  it  is^ 
whether  the  evidence  establishes  such  knowledge. 

The  defendant  is  the  proprietor  of  a  hotel.  Certain  police 
detectives  testified  that  they  had  this  hotel  under  observation, 
that  certain  prostitutes  were  seen  entering  the  premises,  and 
that  on  two  nights,  acting  under  instructions  of  their  superior 
officer,  they  permitted  themselves  to  be  solicited  on  the  street 
and  were  escorted  by  women  to  the  premises  for  immoral  pur- 
poses. 

The  defendant  was  not  present  and  it  is  contended  in  support 
of  the  conviction  that  whether  or  not  he  had  knowledge  of  the 
presence  in  his  hotel  of  prostitutes  the  evidence  established  that 
they  had  gone  to  the  hotel  for  immoral  purposes  and  that,  there- 
fore, the  hotel  being  shown  to  be  a  resort  for  prostitutes,  that 
alone  is  sufficient  to  establish  the  defendant's  guilt  as  a  dis- 
orderly person.  If  this  be  the  law,  it  matters  not  whether  the 
defendant  countenanced  or  knew  such  fact  or  even  whether  he 
had,  by  his  instructions,  prohibited  it  and  taken  reasonable 
steps  to  prevent  it.  The  learned  magistrate  stated  in  render- 
ing his  judgment  that  it  was  "  one  of  the  risks  of  the  hotel 
business.*' 

In  support  of  the  conviction,  it  is  contended  that  the  acts  are 
prohibited  and  that  the  case  falls  within  the  class  of  cases  in 
which  the  defendant  is  held  liable  if  the  prohibited  acts  occur* 
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Illustrations  of  this  rule  are  found  in  the  milk  cases  in  which  the 
statute  prohibits  the  sale  of  unclean  or  adulterated  milk  (People 
V.  Bowen,  182  N.  Y.  1 ;  People  v.  Kibler,  106  id.  821 ;  People 
V.  West,  106  id.  298;  People  v.  Cipperly,  101  id.  634,  4  N.  Y. 
Crim.  69),  and  in  the  liquor  tax  cases,  in  which  the  statute 
prohibits  the  sale  of  liquor  to  minors  (People  v.  Werner,  174 
N.  Y.  188)  or  the  screening  of  windows  (People  v.  D'Antonio, 
150  App.  Div.  109;  18  N.  Y.  Crim.  207). 

In  the  case  of  People  v.  Werner,  supra,  the  court,  at  page 
134,  says,  with  respect  to  criminal  intent:  "The  law  on  that 
subject  seems  to  be  that  an  act  malum  prohibitum  is  not  excused 
by  ignorance,  or  a  mistake  of  fact  when  a  specific  act  is  made 
by  law  indictable  irrespective  of  the  defendant's  motive  or  in- 
tent. *  *  *  The  general  rule  that  the  criminal  intention  is 
the  essence  of  the  crime  does  not  apply  to  such  prohibited  acts." 

In  People  v.  D'Antonio,  supra,  the  court  says,  at  page  118: 
**  Statutes  which  are  in  their  nature  police  regulations,  as  the 
one  here  under  consideration  is,  impose  criminal  penalties, 
irrespective  of  any  intent  and  obviously  for  the  purpose  of  re- 
quiring a  degree  of  diligence  for  the  protection  of  the  public 
against  violations.  This  statute  forbids  one  holding  a  liquor 
tax  certificate  similar  to  the  one  held  by  the  defendant  to  do, 
or  permit  to  be  done,  certain  prohibited  acts  and  by  fair  intend- 
ment this  includes  acts  done  in  the  use  of  the  premises  in  carry- 
ing on  the  business,  whether  done  by  the  licensee  in  person  or  by 
his  agent  left  by  him  in  charge  and  management  of  the  business 
during  his  absence." 

In  the  recent  case  of  Tenement  House  Department  v. 
McDevitt,  215  N.  Y.  160,  in  construing  section  109  of  the 
Tenement  House  Law,  which  provides  "  No  tenement  house 
*  *  *  shall  be  used  for  the  purpose  of  prostitution  or  assigna- 
tion of  any  description  "  and  section  124,  which  provides  that 
the  owner  of  the  tenement  house  where  a  violation  of  this  chapter 
or  nuisance  exists  shall  be  subject  to  a  civil  penalty  of  fifty 
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dollars,  Judge  Cardozo,  in  delivering  the  opinion  for  the  court, 
at  page  167,  says :  "  The  statute  does  not  make  his  liability 
dependent  upon  knowledge  or  even  upon  negligence.  It  makes 
his  liability  dependent  upon  the  prohibited  use."  And,  after  re- 
viewing the  authorities,  at  page  170,  he  says:  "In  all  these 
cases  the  statutes  construed  were  made  in  the  exercise  of  the 
police  power,  and  in  all  the  evil  was  repressed  by  penalties  that 
took  no  heed  of  the  state  of  mind  of  the  offender." 

This  is  not  a  prosecution  for  a  penalty  under  the  Tenement 
House  Law,  but  the  defendant  is  prosecuted  for  a  violation  of 
section  899  of  the  Code  of  Criminal  Procedure,  charging  him 
with  being  a  disorderly  person.  Under  the  Tenement  House 
Law,  it  is  the  "  use,"  or  the  condition  which  is  likened  to  the 
existence  of  a  nuisance,  which  is  prohibited  and  the  penalty 
imposed  is  a  fine.  Under  section  899  of  the  Code  of  Criminal 
Procedure,  it  is  conduct  personal  to  the  defendant  which  con- 
stitutes the  offense.  In  Tenement  House  Department  v.  Mc- 
Devitt,  Judge  Cardozo,  at  page  167,  says:  *' We  do  not  need 
to  determine  now  the  limits  within  which  criminal  liability  in  the 
strict  sense  may  attach  to  one  as  the  result  of  the  misconduct 
of  another,  to  the  master  as  the  result  of  the  misconduct  of  the 
servant,  to  the  landlord  as  the  result  of  misconduct  of  the 
tenant.  The  owner  under  this  statute  is  not  charged  with  a 
crime.  He  is  made  subject  to  a  penalty,  but  the  recovery  is 
through  a  civil  action  and  not  through  criminal  prosecution." 

In  People  ex  rel.  Comrs.  of  Charities  v.  CuUen,  158  N.  Y. 
629,  Judge  O'Brien,  in  construing  section  899  of  the  Code  of 
Criminal  Procedure,  at  page  635,  said,  in  reversing  a  judgment 
in  which  the  defendant  had  been  convicted  of  being  a  dis- 
orderly person,  in  that  he  had  abandoned  his  wife  without 
adequate  support :  "  The  charge  of  which  the  defendant  was 
convicted,  if  not  a  crime  within  the  meaning  of  the  Penal  Code, 
was  clearly  of  a  criminal  nature,  and  it  was  incumbent  upon  the 
People  to  prove  it.    The  statute  is  summary,  highly  penal  and 
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should  be  strictly  construed."  Under  section  899,  upon  con- 
viction the  defendant  maj'  be  required  to  give  an  undertaking 
for  good  behavior  and  if  he  fails  to  do  so  is  subject  to  imprison- 
ment in  a  penitentiary  for  a  period  not  exceeding  six  months. 
Code  Crim.  Pro.,  §§901,  902,  903. 

Although,  as  was  pointed  out  in  the  McDevitt  case,  the  law 
is  not  oblivious  of  considerations  of  degree  and  the  nature  and 
extent  of  the  penalty  attached  to  the  offense  in  determining  the 
constitutionality  of  an  act,  in  my  opinion  such  consideration 
is  not  conclusive  upon  the  question  of  whether  knowledge  or 
intent  is  or  is  not  an  element  of  the  offense. 

There  are  many  illustrations  of  crimes  in  which  the  guilty 
act  alone  constitutes  the  offense  and  these  are  not  confined  to 
offenses  in  which  monetary  penalties  only  are  imposed  but  in- 
clude cases  in  which  imprisonment  may  follow  conviction.  The 
test  is  rather  whether  the  legislature  in  the  exercise  of  a  valid 
police  power  has  prohibited  certain  acts  and  placed  the  liability 
upon  certain  persons  for  the  occurrence  of  such  acts  or  whether 
the  statute  prohibits  a  course  of  conduct  and  places  the  liability 
upon  all  persons  who  undertake  such  course  of  conduct.  In  the 
first  class,  knowledge  or  intent  is  not  an  essential  element, 
whereas,  in  the  second  class,  it  is.  In  People  v.  D'Antonio,  150 
App.  Div.  109;  27  N.  Y.  Crim.  260,  Mr.  Justice  McLaughlin, 
at  page  111,  says:  "  There  is  a  well-recognized  distinction  be- 
tween acts  mala  in  se  and  mala  prohibita.  Under  the  latter 
it  is  well  8d:tled  that  criminal  intent  forms  no  part  or  element 
of  the  offense.'*  In  my  opinion,  section  899  prohibits  a  course 
of  conduct  on  the  part  of  the  defendant  and  the  acts  must 
be  shown  to  have  been  committed  with  the  knowledge  of  the 
defendant  before  a  conviction  can  be  sustained. 

The  Court  of  Appeals  in  the  McDevitt  case  draws  a  distinc- 
tion between  section  109  of  the  Tenement  House  Law  in  which 
the  act  is  prohibited,  regardless  of  the  owner's  knowledge  of  the 
offense,  and  section  150,  which  describes  a  vagrant  as  a  person 
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who  keeps  or  maintains  a  house  of  prostitution.  The  language 
in  section  899  of  the  Code  of  Criminal  Procedure  describing  a 
disorderly  person  is  almost  identical  with  that  describing  a 
vagrant  under  secton  150  of  the  Tenement  House  Law. 

The  keeping  of  a  common  bawdy  or  gambling  house  was  a 
nuisance  at  common  law  and  indictable  as  a  misdemeanor  and 
guilty  knowledge  of  the  acts  committed  therein  on  the  part  of 
the  defendant  was  a  necessary  element  of  the  crime.  King  v. 
People,  83  N.  Y.  587;  Lowenstein  v.  People,  54  Barb.  299. 
The  misdemeanor  was  defined  by  statutory  enactment  in  section 
322  of  the  Penal  Code  and  is  found  in  the  present  Penal  Law 
in  section  1146.  Section  1146  provides  "  Whosoever  shall  keep 
or  maintain  a  house  of  ill-fame  ♦  *  *  shall  be  guilty  of  a  mis- 
demeanor; "  and  section  322  provides  "A  person  who  keeps  a 
house  of  ill-fame  ♦  *  ♦  is  guilty  of  a  misdemeanor."  It  has 
been  held  under  these  statutes  that  guilty  knowledge  is  an 
essential  element  of  the  crime.  People  v.  Drum,  127  App.  Div. 
241 ;  22  N.  Y.  Crim.  506;  People  v.  Wallach,  15  N.  Y.  Supp. 
226;  People  v.  Miller,  81  App.  Div.  255;  17  N.  Y.  Crim.  263. 
And  see  People  ex  rel.  Gill  v.  Warden  of  City  Prison,  154  App. 
Div.  256. 

I  have  been  unable  to  find  any  case  construing  the  language 
of  subdivision  4  of  section  899  of  the  Code  of  Criminal  Pro- 
cedure, which  is  derived  from  1  Revised  Statutes  638  (Vol.  3, 
[7th  ed.]  p.  1947),  defining  a  disorderly  person  as  "  the  keeper 
of  a  bawdy  house  or  house  for  the  resort  of  prostitutes  "  but 
the  terms  used  in  the  statutes  already  construed  are  so  similar 
that  they  must  be  deemed  the  controlling  authorities.  Although 
the  legislature  by  appropriate  enactment  may  prohibit  the  ad- 
mission of  dissolute  characters  to  a  hotel  and  provide  that  the 
proprietor  of  any  hotel  where  such  person  has  entered  shall  be 
guilty,  it  is  sufficient  to  observe  that  in  the  definition  of  the 
offense  with  which  this  defendant  is  charged  the  legislature 
has  not  done  so.     The  prosecution  must,  therefore,  show  that 
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the  defendant  had  guilty  knowledge.  Such  knowledge,  however, 
need  not  be  established  by  direct  evidence  but  may  be  proven  by 
circumstances  from  which  knowledge  may  be  inferred.  In 
People  V.  Wallach,  supra.  Judge  Barrett,  Van  Brunt,  PJ.  and 
Patterson,  J.,  concurring,  at  page  226,  says :  "  That  such 
guilty  knowledge  must  be  shown  is  undoubtedly  the  law.  It 
may,  however,  like  any  other  fact,  be  shown  by  circumstantial 
evidence."  In  the  cases  of  People  v.  Finucan,  80  App.  Div. 
407,  and  Matter  of  Clement  (Ruehl  Certificate),  144  id.  156, 
cited  in  support  of  the  judgment,  the  guilty  knowledge  of  the 
defendants  was  clearly  proven.  In  the  Finucan  case,  a  judg- 
ment was  affirmed  which  convicted  the  defendant  of  the  crime 
of  unlawfully  instigating,  aiding  and  encouraging  a  prize-fight, 
in  violation  of  section  458  of  the  Penal  Code.  After  summariz- 
ing the  evidence,  the  court  in  part  says :  "  When  it  is  remem- 
bered that  the  evidence  showed  that  the  greater  part  of  the 
crowd  were  present  in  his  (defendant's)  bar  room  before  the 
contest,  that  the  tickets  were  on  sale  there,  or  were  handed 
around  in  his  presence,  the  evidence  points  unmistakably  to  the 
conclusion  that  the  defendant  either  knew  of  the  real  purpose 
or  took  such  pains  not  to  know  as  amounts  to  the  same  thing. 
The  defendant  could  not  close  his  eyes  to  matters  which  were 
passing  about  him  and  allow  his  premises  to  be  used  in  violation 
of  law,  and  escape  responsibility."  In  the  Clement  case  the 
proceeding  was  instituted  by  the  state  commissioner  of  excise 
to  revoke  a  liquor  tax  certificate  upon  the  ground  that  the 
respondent  had  permitted  the  premises  designated  in  the 
certificate  "  to  become,  be  and  remain  disorderly."  The  court, 
at  page  167,  said:  "  The  evidence  is  of  such  a  character  that 
decency  forbids  any  attempt  to  summarize  it.  It  is  sufficient  to 
say  that  it  shows  that  the  premises,  which  were  under  the 
management  of  an  ex-prize  fighter,  were  the  resort  of  professed 
prostitutes,  who  plied  their  arts  of  invitation  and  seduction  in 
the  frankest  and  most  disgusting  manner  under  the  very  eyes  of 
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the  employees  of  the  place,  who  made  no  attempt  to  interpose 
restraint  or  reproof.  A  portion  of  the  premises  was  filled  up 
with  partly  inclosed  booths  or  cubicles,  well  designed  to  lend 
themselves  to  the  disorderly  practices  of  the  habitues  of  the 
place,  and  which  were  apparently  freely  used  for  such  purposes. 
*  *  *  If  the  latter  [manager  and  his  employees]  did  not  see  it 
could  only  have  been  because  they  would  not." 

The  authorities  already  cited  indicate  that  the  guilt  of  the 
defendant  depends  upon  his  personal  conduct  as  keeper;  that 
to  constitute  guilt  there  must  be  a  keeping  with  knowledge. 
The  term  "  personal  conduct,"  however,  does  not  necessarily 
mean  actual  participation,  but  includes  toleration,  license  and 
permission,  and  the  knowledge  which  must  be  established  may  be 
shown  inferentially.  The  inquiry  must  be  not  only  whether  the 
defendant  had  actual  knowledge  but  whether  under  the  condi- 
tions as  they  existed  it  does  not  follow  that  he  intentionally 
refused  to  observe,  that  he  was  purposely  blind  and  that  he 
intentionally  failed  to  take  steps  appropriate  to  correct  the 
existing  conditions,  so  that  as  a  conclusion  of  fact  it  must  be 
inferred  that  the  defendant  did  have  a  guilty  knowledge.  What 
was  the  bona  fide  intention  of  the  defendant  in  the  maintenance 
of  the  premises?  Did  he  attempt  to  avoid  liability  for  his  mis- 
conduct by  a  show  of  respectability?  Was  he,  in  verity,  a  dis- 
orderly person  in  that  he  kept  a  house  for  the  resort  of 
prostitutes? 

In  determining  these  questions,  the  court  may  properly  take 
into  consideration,  first,  the  proof  of  the  acts  which  actually 
occurred;  second,  the  character  of  the  premises;  and,  third, 
the  acts  of  the  defendant  and  his  employees. 

It  does  not  appear  that  there  had  been  any  complaint  by  any 

guest  or  person  residing  in  the  neighborhood.    The  information 

was  lodged  by  police  officers,  who  were  called  as  witnesses  and 

I  testified  that  they  had  received  instructions  from  their  superior 

!  officer  "  to  get "  the  hotel,  and  that  the  acts  concerning  which 
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they  testified  were  performed  pursuant  to  such  instruction.  The 
evidence  produced  by  the  prosecution  consisted  entirely  of  the 
testimony  of  these  police  officers,  and  may  for  convenience  be 
divided  into  two  parts.  The  first  part  consisted  of  observation 
of  the  hotel  from  the  outside,  covering  a  period  of  about  twenty 
days,  and  was  to  the  effect  that  during  that  time  a  number  of 
women,  characterized  by  the  officers  as  prostitutes  or  night- 
walkers,  had  entered  the  premises  accompanied  by  men;  that 
some  of  them  were  seen  to  come  out ;  that  others  remained  for 
different  periods  of  time.  The  officers,  refreshing  their  recollec- 
tion from  note  books,  without  which,  they  stated  generally, 
they  were  unable  to  identify  the  women,  testified  as  to  some  of 
them  that  they  had  been  previously  convicted  of  soliciting. 
None  of  these  women  was  followed  into  the  premises,  the  testi- 
mony being  that  they  were  seen  to  enter  at  the  door  of  the  hotel 
and  walk  along  the  lobby.  The  second  part  of  the  police 
evidence  consisted  in  the  testimony  of  detectives,  who  stated  that 
upon  two  consecutive  nights  they  had  gone  to  the  premises  with 
women,  by  whom  they  said  they  had  been  solicited;  had  regis- 
tered as  man  and  wife;  had  been  shown  to  rooms  where  they 
remained  for  a  brief  period  of  time  and  then  left,  having  first 
paid  the  women  the  price  asked;  that  in  certain  instances  the 
same  officer  returned  with  a  different  woman  and  in  other  in- 
stances the  same  woman  returned  with  a  different  detective  on 
the  same  night. 

The  employees  described  by  the  officers  as  present  on  these 
nights  were  the  night-clerk  behind  the  desk,  the  elevator-man 
and  the  bell-boy,  who  showed  them  to  the  rooms.  The  defendant 
was  not  present  and  there  was  no  evidence  that  he  knew  of  the 
visits  of  the  detectives  with  these  women. 

The  evidence  shows  that  the  house  in  question  is  a  hotel  at 
Nos.  123-129  West  Forty- fourth  street,  being  a  thirteen  story 
building,  containing  250  rooms,  which  cost  some  $650,000  to 
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build,  and  that  it  was  being  operated  by  the  defendant  for  the 
accommodation  of  permanent  and  transient  guests. 

A  hotel,  no  matter  how  large,  costly  or  elegant  its  furnishings, 
may  be  a  bawdy  house,  or  house  for  the  resort  of  prostitutes, 
and  kept  as  such  by  the  proprietor,  in  whole  or  in  part ;  but  in 
determining  the  guilt  of  a  defendant  charged  with  being  a  dis- 
orderly person  the  fact  that  the  premises  are  actually  main- 
tained as  a  hotel  and  the  legal  obligations  of  the  defendant  in 
maintaining  them  as  such  may  be  an  important  consideration. 
By  the  Penal  Law,  section  581,  it  is  provided:  "A  person 
who  *  *  *  carries  on  business  as  innkeeper,  or  as  com- 
mon carrier  of  passengers,  and  refuses,  without  just  cause  or 
excuse,  to  receive  and  entertain  any  guest,  or  to  receive  and 
carry  any  passenger,  is  guilty  of  a  misdemeanor."  Such  refusal 
is  also  an  indictable  offense  at  common  law.  Cornell  v.  Huber, 
102  App.  Div.  293.  And  by  section  40  of  the  Civil  Rights  Law 
(Laws  of  1909,  chap.  14;  Consol.  Laws,  chap.  6),  article  4, 
it  is  provided :  "  All  persons  within  the  jurisdiction  of  this 
state  shall  be  entitled  to  the  full  and  equal  accommodations, 
advantages,  facilities  and  privileges  of  inns,  restaurants, 
hotels,"  and  by  section  41  a  person  who  violates  the  provisions 
of  this  section  is  subject  to  a  penalty  to  be  recovered  in  any 
court  of  competent  jurisdiction  in  the  county  where  the  offense 
was  committed,  and  is  also  to  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  therefor  to  be  fined  not  less  than  $100  nor 
more  than  $500  or  imprisoned  not  less  than  thirty  days  nor 
more  than  ninety  days,  or  both. 

As  was  said  in  People  v.  Drum,  127  App.  Div.  241,  22  N.  Y. 
Crim.  506:  "Evidence  that  would  suffice  to  show  that  a  pri- 
vate house  was  a  house  of  assignation  might  entirely  fail  to  prove 
that  of  a  licensed  inn  or  hotel,  which  is  the  case  with  the  evi- 
dence here." 

That  the  defendant  was  actually  maintaining  a  hotel  was 
established  by  the  evidence.    About  one-third  of  the  guests  were 
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transients  and  two-thirds  permanent,  some  of  the  permanent 
guests  having  been  resident  in  the  hotel  for  over  ten  years. 
There  were  families  residing  on  all  floors,  and  no  part  of  the 
house  was  specifically  set  aside  for  transient  guests.  Among^ 
the  permanent  guests  of  the  hotel  were  a  well-known  writer  and 
lecturer,  a  musical  director  and  his  wife  and  sixteen  year  old 
daughter,  a  dramatic  critic  for  one  of  the  leading  New  York 
daily  newspapers,  who  had  resided  in  the  hotel  for  nine  years, 
an  operatic  critic,  also  the  widows  of  two  commanders  in  the 
United  States  Navy,  and  several  elderly  ladies.  As  the  prem- 
ises are  situated  in  the  heart  of  the  theatre  district,  and  near 
a  large  newspaper  centre,  there  is  frequent  coming  and  going 
in  the  late  hours  of  the  night  by  persons  residing  or  stopping 
at  the  hotel  and  who  are  engaged  in  business  in  the  neighbor- 
hood. 

Many  of  the  guests  were  called  as  witnesses  and  testified  that 
the  premises  had  been  conducted  as  an  orderly  hotel.  The  evi- 
dence showed  that  the  defendant  lived  in  the  hotel  with  his  wife 
and  his  three  children,  who  were  born  on  the  premises,  and  that 
he  had  been  conducting  the  hotel  for  eleven  years  under  a  lease 
from  his  father,  who  is  the  owner.  There  are  parlors,  a  lobby 
and  a  restaurant  on  the  ground  floor,  and  it  appears  from  the 
evidence  that  at  times  8,000  people  came  into  the  hotel  in  a 
month.  There  is  no  evidence  as  to  conduct  of  an  improper  or 
disorderly  nature  by  the  persons  whom  the  police  state  they 
recognized  as  undesirable  characters  and  whom  they  saw  enter- 
ing when  they  had  the  hotel  under  observation.  In  view  of  the 
public  character  of  the  premises,  even  assuming  that  undesir- 
able persons  had  entered,  this  evidence  alone  was  clearly  in- 
sufficient to  establish  that  the  defendant  was  a  disorderly  person. 
Similar  evidence  was  held  insufficient  in  the  case  of  People  v. 
Miller,  81  App.  Div.  255.  It  may  be  noticed  that  the  registers 
of  the  hotel,  covering  the  period  when  it  was  under  observation 
by  the  police,  which  were  offered  in  evidence,  failed  to  support 
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any  inference  of  improper  conduct  on  the  part  of  these  visi- 
tors. 

The  second  part  of  the  evidence  produced  by  the  police, 
namely,  that  relating  to  their  escorting  women  to  the  premises, 
their  false  representations  to  the  hotel  clerk,  their  accompany- 
ing the  women  to  assigned  rooms  and  their  payment  of  the 
city's  money  therefor  to  the  women,  the  defendant  contends 
should  be  rejected  by  the  court  upon  the  ground  that  it  is  man- 
ufactured evidence.  On  the  other  hand,  this  evidence  is  justi- 
fied by  the  prosecution  upon  the  ground  that  it  is  necessary 
in  order  to  obtain  evidence  against  a  house  kept  as  a  resort  for 
prostitutes.  It  must  be  conceded  that  the  problem  of  supprcs- 
ing  houses  which  are  maintained  for  the  resort  of  prostitutes 
or  other  disorderly  persons  is  a  difficult  one,  and  the  police 
certainly  are  to  be  commended  rather  than  censured  for  every 
proper  effort  to  uphold  decency  and  order. 

It  is  contended  that  this  case  is  within  the  class  of  cases  in 
which  the  evidence  has  been  held  sufficient  to  warrant  convic- 
tion, known  as  the  "  trap  cases,"  where  a  police  trap  is  laid, 
into  which  the  defendant  falls.  It  is  undoubtedly  often  neces- 
sary in  detective  or  police  work  to  He  in  wait  and  place  a  snare 
in  which  to  catch  a  criminal,  but  in  all  cases  in  which  this  has 
been  justified  there  has  been,  in  addition  to  the  evidence  of  the 
conduct  of  the  police  officers,  evidence  also  of  an  overt  act  on 
the  part  of  the  defendant  showing  his  guilty  participation  in  the 
commission  of  the  crime.  People  v.  Conrad,  182  N.  Y.  529, 
19  N.  Y.  Crim.  259;  aff'g,  without  opinion,  102  App.  Div.  567; 
People  V.  Mills,  178  N.  Y.  274,  18  N.  Y.  Crim.  269.  Such 
evidence  is  entirely  wanting  in  this  case  unless  the  defendant 
has  been  shown  to  have  connived,  encouraged  or  knowingly 
permitted  the  acts  of  the  detectives  who  came  with  the  prosti- 
tutes, representing  themselves  to  be  man  and  wife.  The  only 
evidence  of  any  improper  occurrence  is  that  of  the  police  de- 
tectives concerning  the  acts  encouraged  and  participated  in  by 
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them.  Proof  of  crime  must  frequently  depend  upon  the  testi- 
mony of  officers  of  the  law  alone.  Often  none  other  is  obtain- 
able. But,  where  the  acts  alleged  to  constitute  the  crime  are 
committed  by  such  officers  with  persons  acting  in  concert  with 
them,  the  evidence  must  be  carefully  examined  to  ascertain 
whether  the  defendant  voluntarily  and  knowingly  participated  in 
the  oiTensc.  As  bearing  upon  this  question,  the  position  in 
which  the  defendant  found  himself  at  the  time  is  jmportant. 

On  the  day  before  the  period  of  observation  began,  the  de- 
fendant received  a  telephone  message,  in  response  to  which  he 
called  upon  the  police  inspector  of  the  district  in  which  the 
premises  were  situated  and  was  told  by  the  police  inspector 
that  prostitutes  were  soliciting  men  on  the  streets  and  taking 
them  to  his  hotel.  The  defendant  said  that  he  would  "  attend 
to  it  "  and  asked  the  inspector  for  his  advice.  It  also  appears 
that  after  this  conference  the  defendant  sent  his  attorney  to 
interview  the  inspector,  and  in  addition  wrote  him  a  letter,  re- 
questing his  assistance,  as  he  believed  he  could  be  of  material 
aid  in  keeping  the  neighborhood  clean. 

Tlie  statement  made  by  the  police  inspector  to  the  defendant 
that  prostitutes  were  coming  to  the  hotel  was  not  in  itself  evi- 
dence of  knowledge  of  such  fact  on  the  part  of  the  defendant. 
People  ox  rel.  Gill  v.  Warden  of  City  Prison,  154  App.  Div. 
256.  The  notice  given  by  the  police  is,  however,  of  vital  im- 
portance as  bearing  upon  the  defendant's  conduct  after  the  re- 
ceipt of  such  notice. 

In  the  case  of  People  v.  Wallach,  15  N.  Y.  Supp.  226,  the 
defendant  was  held  guilty  where  it  appeared  that  after  having 
been  notified  of  the  character  of  his  tenants  he  declared  that 
he  would  rent  his  premises  to  prostitutes,  or  to  any  one,  the 
evidence  showing  that  the  place  was  of  the  lowest  character; 
that  two  successive  tenants  of  the  particular  flat  in  question  had 
been  convicted  and  that  the  second  tenant  had  been  permitted 
to  remain  in  occupancy  after  conviction,  the  defendant  per- 
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sonally  collecting  the  rent.  At  page  227  the  court  said :  "  He 
must,  indeed,  have  been  blind  if  on  these  occasions  he  observed 
no  evidence  of  prostitution,"  and  concluded  that  ^*  the  conduct 
and  declarations  of  the  defendant  throughout  were  entirely 
inconsistent  with  innocence,  or  plainly  indicated  guilt,  and  de- 
fiant guilt  at  that.'' 

The  evidence  in  the  case  before  me  shows  that  the  defendant 
had  taken  exceptional  care  in  the  selection  of  his  employees, 
and,  after  his  interview  with  the  police  inspector,  he  partic- 
ularly instructed  them  that  they  should  be  careful  as  to  whom 
they  allowed  to  register,  and  that  only  respectable  persons 
were  to  be  admitted  to  the  premises.  At  first  the  defendant 
directed  that  no  guests  should  be  received  unless  they  had  bag- 
gage. After  a  married  couple  had  been  turned  away,  and  this 
had  resulted  in  the  defendant's  being  sued  for  damages,  and 
upon  the  advice  of  his  counsel,  the  defendant  warned  his  clerks 
that  they  must  be  on  their  guard  not  to  receive  any  person  who 
aroused  suspicion;  that  they  must  use  their  judgment  with 
respect  to  acceptance  of  guests. 

The  registers  that  were  put  in  evidence  showed  entries  "  D. 
N.  S.,"  meaning  "  Did  not  stop,"  indicating  a  number  of  per- 
sons who  had  registered  but  had  been  refused  rooms.  A  per- 
manent guest  of  the  hotel  testified  that  he  had  frequently  seen 
people  turned  away  by  the  clerk.  The  bell-boys  were  instructed 
to  report  to  the  defendant  personally  if  they  noticed  any  guest 
acting  in  a  disorderly  manner,  and  a  house  detective  was  em- 
ployed who  made  rounds  of  the  building  every  hour  to  see  that 
the  rules  of  the  hotel  were  obeyed. 

It  also  appears  from  the  evidence  that  every  guest  was  re- 
quired to  register,  and  that  the  defendant  had  a  checking 
system  which  enabled  him  to  keep  account  of  all  the  rooms  act- 
ually occupied,  receiving  a  separate  list  from  the  housekeeper 
which  was  daily  compared  by  the  defendant  with  the  register. 
The  rules  of  the  house  required  callers  to  be  received  in  the 
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parlor  on  the  main  floor  of  the  hotel.  There  was  no  evidence 
that  any  of  the  women  mentioned  by  the  police  officers  were 
known  to  the  defendant  or  to  any  of  the  employees,  or  that 
they  ever  lived  in  the  hotel,  either  as  permanent  or  transient 
guests,  to  the  knowledge  of  the  defendant.  And  the  defendant 
and  his  employees  denied  that  they  had  ever  admitted  any 
persons  to  the  premises  known  to  them  to  be  disorderly. 

In  support  of  the  defendant's  contention  that  disorderly 
persons  were  not  permitted  to  remain,  he  showed  that  during 
the  past  year  some  seven  or  eight  persons  had  been  asked  to 
vacate  their  rooms  upon  the  receipt  of  information  concerning 
their  conduct. 

It  was  after  the  defendant  had  been  in  conference  with  the 
police  inspector  of  the  district  and  had  warned  his  employees, 
that  the  detectives  made  their  visits,  accompanied  by  women,  on 
the  two  nights  in  question  to  the  hotel.  The  detectives  testified 
that  each  of  the  women  who  solicited  them  immediately  suggested 
that  they  should  go  to  this  hotel,  and  that  instead  of  waiting 
in  the  lobby  or  lady's  waiting  room  the  women  went  with  the 
detectives  to  register  and  stood  near  the  desk,  and  that  while 
registering  the  detectives  testified  they  passed  several  remarks 
in  the  presence  of  the  clerk,  the  evidence  given  by  the  detective 
being  almost  invariably  that  he  intended  to  stay  only  a  little 
while,  and  other  remarks  which  were  intended  to  convey  to  the 
clerk  information  concerning  the  purpose  of  the  visit  to  the 
hotel.  It  was  upon  such  evidence  as  this,  which  the  court 
characterized  as  "  inherently  improbable  "  that  the  court  re- 
versed the  judgment  of  conviction  for  a  violation  of  section 
822  of  the  Penal  Law,  charging  the  defendant  with  keeping  a 
house  of  ill-fame,  in  People  v.  Drum,  127  App.  Div.  241,  22  N. 
Y.  Crim.  506. 

A  number  of  character  witnesses,  including  the  pastor  of  the 
church  which  the  defendant  attended,  and  other  persons  of  un- 
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doubted  probity,  were  called  and  testied  that  the  defendant 
had  borne  a  good  reputation. 

A  number  of  permanent  guests,  whose  characters  were  not 
questioned,  and  whose  testimony  was  in  no  way  shaken,  testified 
that  the  hotel  was  quiet  and  orderly. 

On  the  facts  shown  in  this  case,  the  court  cannot  sustain 
the  judgment  of  conviction;  the  guilt  of  the  defendant  has  not 
been  established  beyond  a  reasonable  doubt.  There  is  a  total 
failure  of  either  direct  evidence  of  knowledge  or  of  circum- 
stances from  which  knowledge  may  be  inferred  that  the  prem- 
ises were  being  used  for  disorderly  purposes.  The  statute 
under  which  the  defendant  has  been  convicted  defines  a  dis- 
orderly person  as  one  who  keeps  the  premises  for  a  specific 
purpose,  namely,  for  a  resort  for  prostitutes.  The  evidence 
discloses  that  the  defendant  was  bona  fide  conducting  a  hotel 
for  permanent  and  transient  guests ;  that  being  warned  by  the 
police  that  prostitutes  wore  accompanying  men  to  the  prem- 
ises he  took  the  natural  and  reasonable  steps  to  prevent 
their  visiting  the  premises  by  seeking  the  co-operation  of  the 
police,  requesting  their  assistance  in  preventing  the  presence 
of  disorderly  persons,  by  providing  rules  and  giving  instructions 
to  the  employees,  pursuant  to  which  persons  who  were  sus- 
pected of  being  disorderly  were  actually  turned  away ;  and  that 
the  acts  which  took  place  and  upon  which  the  information  was 
lodged  were  brought  about  without  his  knowledge  or  connivance 
by  detectives  who  succeeded  in  escorting  prostitutes  to  the  prem- 
ises. On  this  state  of  facts  I  cannot  find  that  the  defendant 
was  the  keeper  of  a  house  for  the  resort  of  prostitutes.  The 
judgment  must  be  reversed. 

Judgment  reversecl. 
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ABANDONMENT. 

(1.)  Abandonveivt  of  child  by  fatheb. 

An  application  to  have  defendant  adjudged  a  disorderly  person  and 
to  compel  him  to  support  his  infant  child,  pursuant  to  section  685  of 
the  Greater  New  York  Charter,  granted  where  it  appeared  that  said 
child  was  bom  five  months  after  the  defendant  had  left  the  child's 
mother  and  commenced  an  action  for  absolute  divorce  against  her  and 
two  months  after  he  had  obtained  an  interlocutory  decree  of  divorce, 
no  mention  of  said  child  being  made  in  the  entire  record  of  the  divorce 
proceedings,  it  appearing  that  the  defendant  is  able  to  support  the 
child,  but  that  the  mother,  in  whose  custody  the  child  has  remained 
since  birth,  is  unable  to  support  it.  Com.  Public  Cliarities  v. 
Myers 317 

(2.)  Same — Putative  father  of  illeoitimate  child  not  a  "  parent  ** 
within  the  meaning  of  the  penal  law. 

The  word  "  parent,"  as  used  in  section  480  of  the  Penal  Law,  pro- 
viding that  "  A  parent  or  other  person  charged  with  the  care  or 
custody  for  nurture  or  education  of  a  child  under  the  age  of  sixteen 
years,  who  abandons  the  child  in  destitute  circumstances  and  wilfully 
omits  to  furnish  necessary  and  proper  food,  clothing  or  shelter  for 
such  child  is  guilty  of  felony,"  etc.,  does  not  include  the  putative 
father  of  an  illegitimate  child  which  has  not  been  under  his  custody 
or  control,  and  hence  he  cannot  be  convicted  under  said  statute  for 
the  crime  of  abandonment.    People  v.  Fitzgerald 158 

APPEAL. 

(1.)  From  judgment  of  conviction  in  magistrate's  court — Inferior 
criminal  courts  act,  §§  81,  112. 

Where  on  appeal  from  a  judgment  of  conviction  in  a  Magistrate's 
Court  of  the  city  of  New  York  it  appears  that  defendant,  being  rep- 
resented by  counsel,  had  a  fair  trial,  was  properly  convicted  and 
sentenced,  and  not  only  had,  but  availed  herself  of,  the  opportunity  of 
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communication  with  others  as  she  desired,  the  failure  of  the  mag- 
istrate to  observe  the  requirements  of  section  81  of  the  Inferior  Crim- 
inal Courts  Act  (Laws  1010,  chap.  659)  did  not  affect  defendant's  sub- 
stantial rights  and  was  not  sufficient  to  call  for  a  reversal  of  the  judg- 
ment of  conviction.     People  v.  Spritzer 226 

<2.)  From    a    magistrate's    court-^Suspension    op    sentence— When 

COURT  OF  general  SESSIONS  CANNOT  SUSPEND  SENTENCE  AND  PLACE  ON 

PROBATION — New  trial — Tenement  house  law — Inferior  criminal 
COURTS  LAW — When  special  or  local  law  will  not  be  deemed 
repealed  bt  a  general  law.    See  People  v.  Maher 524 

<3.)  Definition  of  appellate  jurisdiction  of  court  of  general  session 

OF    city    and    county    of    new    YORK — APPEAL — CODE    CrIM.    PrO.,    §§ 

749-772. 

Under  sections  749-772  of  the  Code  of  Criminal  Procedure  which 
confer  and  define  the  appellate  jurisdiction  of  the  Court  of  General 
Sessions  of  the  city  and  county  of  New  York  an  appeal  thereto  from 
a  judgment  of  conviction  rendered  in  a  Magistrate's  Court  must  be 
heard  upon  the  return  of  said  court  and  inasmuch  as  the  magistrate 
is  required  to  make  return  of  all  the  matters  stated  in  the  affidavit 
upon  which  the  appeal  is  allowed  said  affidavit  though  not  technically 
a  part  of  the  return  must  be  considered  upon  the  appeal. 

The  affidavit  contemplated  is,  however,  one  showing  errors  appearing 
upon  the  face  of  the  proceedings  or  conviction  or  commitment  com- 
plained of  and  not  one  setting  forth  extraneous  matter  to  which  the 
magistrate  in  the  nature  of  things  cannot  make  return,  and  affidavits 
on  applications  for  the  allowance  of  appeals  purporting  to  set  forth 
matters  extraneous  to  the  record  as  grounds  of  appeal  are  improperly 
received  and  cannot  be  considered,  and  the  court  cannot  rightfully  re- 
verse where  the  record,  including  the  affidavit  upon  which  tlie  appeal 
was  allowed  and  the  magistrate's  return  to  it,  does  not  disclose  upon 
its  face  an  erroneous  decision  or  determination  of  law^  or  facts  upon 
the  trial,  or  a  sentence  which  should  be  modified.    People  v.  Parsons  506 


ARREST  OF  JUDGMENT. 

<1.)  Order  arrest  of  judgment. 

A  motion  in  arrest  of  judgment  raises  the  following  questions  only: 

<1)  Did  the  court  have  jurisdiction  of  the  subject-matter  of  the  in- 
dictment? (2)  do  the  facts  stated  in  the  indictment  constitute  a  crime? 
People    V.    Cully 219 
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<2.)  JXTBISDICTION — CoURT  OF  SPECIAL  SESSIONS — ObDEB  OF  ABBEST  OF 
JUDGMENT  OF  GONVIOTION  FOB  SABBATH  BBEAKING. 

The  Court  of  Special  Sessions  of  the  city  of  New  York,  having 
jurisdiction  of  the  crime  of  Sabbath  breaking,  is  without  power  to 
grant  an  order  of  arrest  of  conviction,  where  the  information  stated 
facts  sufficient  to  constitute  the  crime  alleged.    Id. 

SSAULT. 

<1.)  Indictment  fob  assault  in  fibst  degbee,  chabgino  each  of  the 
defendants  as  pbincipals — conviction  of  one  defendant  fob 
assault  in  the  second  degbee  unon  pboof  that  cbime  was  com- 
mitted by  person  engaged  with  him  not  inconsistent  with  ac-< 
quittal  of  otheb  defendants  upon  proof  of  alibi. 

Wliere,  upon  the  prosecution  of  one  E.  and  two  others,  each  charged 
as  a  principal,  for  the  crime  of  assault  in  the  first  degree,  it  appeared 
that  a  number  of  men,  of  whom  E.,  the  secretary  of  a  labor  union,  was 
the  leader,  entered  the  complainant's  bake  shop  anl  violently  assaulted 
one  of  liis  employees;  that,  escaping  therefrom,  they  were  met  by  the 
complainant,  whom  E.  struck,  and  then,  with  the  men  accompanying 
him,  ran  away  and  tlie  complainant  pursued;  that  one  of  the  company, 
not  indicted  with  E.,  thereupon  struck  the  complainant  with  a  bar  or 
blackjack,  committing  the  assault  for  which  the  indictment  was  ob- 
tained, the  conviction  of  E.  of  assault  in  the  second  degree  is  not  in- 
consistent with  the  acquital  of  the  other  two  defendants  upon  proof 
of  an  alibi.    People  v.  Eichner 322 

<2.)   Same. 

The  responsibility  of  E.  depends  upon  the  fact  that  the  actual  blow 
with  the 'dangerous  weapon  was  delibered  by  a  person  engaged  with 
him  in  the  same  transaction  and  not  upon  the  identification  of  that 
person  with  a  man  named  in  the  same  indictment  as  a  principaL    Id. 

(3.)   Same. 

Under  an  indictment  charging  a  person  as  a  direct  common-law 
principal'  it  may  be  shown  that  he  either  committed  the  act  himself  or 
that  he  acted  in  conjunction  with  those  who  did  commit  it.    Id. 

(4.)  Same — Evidence — Crime — Assault — Wabning  not  to  wobk  in  non- 
union SHOP — Transactions  prior  to  assault. 

In  a  criminal  prosecution  for  assault  in  the  second  degree,  it  is 
reversible  error  to  allow  the  prosecution  to  prove  that  two  weeks  before 
the  assault  the  defendant  with  other  persons  accompanied  a  "  walking 
delegate  "  to  the  place  of  business  of  the  complaining  witness,  where 
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the  delegate  warned  complainant  not  to  work  for  a  non-union  shop, 
there  being  no  evidence  that  the  defendant  heard  the  conversation  with 
the  delegate,  or  that  the  complaining  witness  ever  worked  in  a  non- 
union shop.    People  v.  Thau 417 

ATTORNEY  GENERAL. 
(1.)  Appointment  or  special  deputy  on  request  of  govebnob  to  conduct 

CEIIIINAL  PBOGEEDINOS — WhEN   COMPENSATION    NOT   A  COUNTY  CHABGE. 

An  attorney  appointed  upon  the  oral  direction  of  the  Governor,  of 
which  there  is  no  official  record,  as  a  Special  Deputy  Attorney-General 
autliorized  to  pursue  a  definite  line  of  investigation  of  charges  relating 
to  the  conduct  of  a  State  prison,  and  to  prosecute  persons  involved  in 
the  charges,  but  whose  compensation  has  not  been  fixed  by  the  Attor- 
ney-General, is  not  entitled  under  subdivision  2  of  section  62  of  the 
Executive  Law,  as  amended  by  chapter  14  of  the  Laws  of  1911,  to  com- 
pel the  board  of  supervisors  of  the  local  county  to  pay  him  in  ac- 
cordance with  the  evidence  submitted. 

It  aeema,  that  the  appointment  was  made  under  section  66  of  the 
Executive  Law.    People  v.  Osborne 369 

[(2.)  Same— -Form  of  request  by  governor  for  appointment. 

The  Governor  should  make  his  demand  under  subdivision  2  of  sec- 
tion 62  of  the  Executive  Law  in  an  official  form,  defining  the  powers 
to  be  conferred  upon  the  Deputy  Attorney-General  and  correspondinfrly 
withdrawn  from  the  local  district  attorney,  but  a  special  provision 
superseding  the  district  attorney  is  not  necessary.    Id. 

(3.)  Same. 

The  appointment  of  a  Special  Deputy  Attorney-General  upon  the  re- 
quest of  the  Governor  need  not  be  filed  with  the  Secretary  of  State, 
under  section  9  of  the  Public  Officers  Law.    Id. 

BAIL. 

Bail — Remission  of  forfeiture  of  criminal  bail  undebtaking. 

Defendant  gave  an  undertaking  in  bail  and  his  principal  defaulted 
within  a  few  days  and  was  never  produced.  Judgment  for  $300  was 
later  entered  but  was  reduced  on  application  to  county  court  to  $150, 
although  defendant  was  not  in  distress.  Held,  that  the  order  reducing 
the  judgment  be  vacated  and  it  be  reinstated  for  balance  of  $150. 
People  V.  Schwartz 184 


Digitized  by  VjOOQIC 


INDEX.  657 

BANKING  LAW. 
Banking  Law,  Sec.  314 — Usury — Loan  dibouised  as  sals  of  diamond 

RING. 

Complainant  K.  applied  to  defendant  for  a  loan  of  $100,  who  informed 
him  that  he  had  no  money  to  loan,  but  he  would  sell  him  a  diamond 
ring  which  he  could  pawn  for  that  amount,  which  was  done;  K.  agree- 
ing to  pay  $205  in  monthly  installments  and  E.  pawned  the  ring  for 
$125.  The  fair  price  of  the  ring  being  $180.  Held,  that  it  was 
not  a  sale  of  goods  but  a  plain  and  palpable  attempt  to  evade  the 
statute  by  an  old  and  worn  out  contrivance.    People  v.  Silverberg      46 

BASTARDY. 

(1.)  Bastardy — Jurisdiction  court  of  special  sessions — Residence 
OF  complainant. 

Where  the  complainant  in  a  bastardy  proceeding  had  a  settlement 
in  the  county  of  Kings,  when  the  bastard  was  bom,  the  Court  of 
Special  Sessions  of  the  city  of  New  York  has  jurisdiction,  although 
she  resided  in  a  foreign  State,  but  not  for  a  period  exceeding  six 
montlis,  when  the  proceeding  was  begun.  Commr.  of  Pub.  Ch.  v. 
Vassie 166 

(2.)  Same — Evidence — Corroboration  op  penalty  not  necessary. 

Evidence  in  such  a  proceeding  examined,  and  heldf  that  an  order 
adjudging  the  defendant  to  be  the  father  of  the  child  of  the  complain- 
ant and  ordering  him  to  support  it  and  give  an  undertaking  therefor, 
should  be  affirmed. 

Corroboration  of  the  plaintiff  in  such  a  proceeding  is  not  necessary. 
Id. 

(3.)  Same — Failure  to  obey  order  of  filiation  does  not  constitute 
breach  of  undertaking  given  to  secxtre  attendance  of  defendant 
IN  court.    See  Hutton  v.  Bretsch 601 

(4.)  Same — Effect  of  failure  of  officer  making  arrest  in  another 
county  to  allow  defendant  opportunity  to  secure  bail — Does  not 

DEPRIVE  justice  OF  JURISDICTION. 

A  police  justice  of  the  city  of  Troy  is  not  deprived  of  jurisdiction  in 
a  bastardy  proceeding  because  the  officer  who  served  the  warrant  issued 
by  said  justice  refused  to  allow  the  defendant,  a  resident  of  another 
county  and  arrested  there,  to  procure  bail  under  section  844  of  the 
Code  of  Criminal  Procedure.    Peo  ex  rel.  Lawton  v.  Snell 234 
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(5.)  Sams. 

The  officer  who  made  the  arrest  violated  the  rights  of  the  defendant 
under  section  844  of  the  Ckkle  of  Criminal  Procedure,  and  for  this  in- 
vasion of  his  rights  the  defendant  should  have  redress.    Id. 

(6.)  Sams— Code  cbim.  pro.,  §  844,  does  not  entitle  defendant  to  tbial 
IN  fibst  instance  in  cx>unty  coubt. 

The  provision  of  section  844  of  the  Code  of  Criminal  Procedure 
permitting  a  defendant  arrested  in  a  county  other  than  the  one  in 
which  the  warrant  was  issued  to  give  a  bond  to  appear  '*  at  the  next 
County  Court  of  the  county  where  the  warrant  was  issued,  and  obey 
its  order  thereon,"  does  not  entitle  the  defendant  to  a  trial  in  the  first 
instance  in  the  County  Court.     Id. 

(7.)  Same— No  jurisdiction  in  bastabot  pboceedinos  in  county  coubt. 
There  is  no  provision  of  the  Code  of  Criminal  Procedure  which 
clothes  the  County  Court  with  original  jurisdiction  to  hear  bastardy 
proceedings.     Id. 

CHILDREN. 

See  abandonment. 

Conducting  business  under  fictitious  name. 

Conducting  business  undeb  fictitious  name — Penal  law,   sec.  440. 
Where  a  restaurant  is  run  under  the  assumed  name  of  the  "  Bristol  "^ 
no  certificate  being  filed  or  the  real  name  of  the  proprietor  being  ad- 
vertised or  posted,  it  is  a  violation  of  section  440,  Penal  Law,  in  the 
use  of  a  fictitious  name.    People  v.  Poulos 224 

CERTIFICATE  OF  REASONABLE  DOUBT. 

(1.)  Cebtificate  of  beasonable  doubt — Duty  of  judge. 

A  judge  has  a  duty  to  discharge  not  alone  to  the  People,  but  to  the 
defendant  as  well.  His  duty  is  not  to  secure  a  conviction  but  to  as- 
sure both  People  and  defendant  that  justice  is  being  rightly  admin- 
istered.   People  v.  Friedman 176 

(2.)  Same— Tbial. 

After  the  District  Attorney  had  cross  examined  the  prisoner,  charged 
with  grand  larceny  and  receiving  stolen  property,  at  great  length,  the 
Judge   interrupted   the   cross   examination   and   cross   examined   the- 


Digitized  by  VjOOQIC 


INDEX.  65t> 

prisoner  for  twelve  pages  of  the  record,  to  show  that  he  was  testifying 
falsely.  Held,  that  a  certificate  of  reasonable  doubt  should  be  granted 
for  such  action  by  the  Judge.    Id. 

(3.)  Same — ^Motion  shottld  be  made  at  special  teem.     See  People  v. 
Martin  306 

(4.)  Same. 

Where  three  of  the  four  judges  of  the  Court  of  Appeals  who  voted 
to  sustain  a  judgment  allowing  a  demurrer  to  an  indictment  for  grand 
larceny  in  the  first  degree  have  held  that  the  indictment  could  not 
be  sustained  on  the  assumtion  that  the  acts  committed  by  defendant 
constitute  a  felony  under  the  laws  of  this  state,  and  only  a  misde- 
meanor under  the  laws  of  the  state  of  Connecticut,  and  tlie  proof  on 
the  trial  establishes  that  under  the  laws  of  the  state  of  Connecticut 
there  is  no  crime  denominated  as  a  felony  but  that  all  crimes  are  de- 
nominated as  high  crimes  and  misdemeanors,  and  tlie  court  has  a  rea- 
sonable doubt  as  to  whether  the  acts  charged  against  defendant  con- 
stituted the  crime  of  false  pretenses  under  the  laws  of  the  state  of 
Connecticut,  which  correspond  to  the  crime  of  larceny  by  false  pre- 
tenses under  the  laws  of  the  state  of  New  York,  defendant's  motion  for 
a  certificate  of  reasonable  doubt  will  be  granted.   People  v.  Amstein  374 

(5.)  Same — When  granted — To  whom  application  made. 

The  provisions  of  section  529  of  the  Criminal  Code  that  an  applica- 
tion for  a  certificate  of  reasonable  doubt  whether  a  judgment  of  con- 
viction should  stand  shall  be  made  to  a  reprularly  appointed  Special 
Term  of  the  Supreme  Court  held  within  the  judicial  district  in  which 
the  conviction  was  had  is  mandatory,  and  the  court  is  without  power 
to  direct  that  the  motion  be  heard  by  another  justice.  People  v. 
Grout  450 

(6.)  Same— Indictment  for  perjury — Code  Crim.  Pro.,  §  529. 

Where  defendant,  upon  the  trial  of  an  indictment  against  him 
for  perjury  in  swearing  to  an  affidavit  attached  to  the  "  Report  of 
the  Condition  of  the  Union  Bank  of  Brooklyn,"  which  alleged  no 
falsity  in  any  oath  required  by  law,  was  convicted  of  perjury  in 
swearing  to  an  affidavit  attached  to  the  "Quarterly  Report  of  the 
Union  Bank  of  Brooklyn,"  a  different,  separate  and  distinct  paper, 
a  crime  for  which  he  had  not  been  indicted  and  for  which  without 
indictment  he  could  not  legally  be  brought  to  trial,  his  motion  for  a 
certificate  of  reasonable  doubt  will  be  granted.     Id. 
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CHILDREN. 

LlABILITT  OF  COUNTIES  FOB  SUPPORT  OF  IN  JX7VENILE  ASYLUM — PeNAL  LAW, 
SECTIONS  486,   1208. 

The  expense  for  the  care  of  children  committed  to  a  juvenile  asylum 
under  section  486  of  the  Penal  Law,  because  they  did  not  have  "  proper 
guardianship"  and  also  because  they  were  ''disorderly  or  ungovern- 
able,** and  also  for  the  care  of  children  committed  in  violation  of  sec- 
tion 1298  of  the  Penal  Law,  after  conviction  for  petit  larceny,  is  a 
county  charge.  People  ex  rel.  N.  Y.  Juvenile  Asylum  v.  Bd.  of 
Suprs 386 

See  Abandonment. 

CONSPIRACY. 

(1.)  Facts  in  criminal  action  fob,  reviewed  and  held  sufficient  to 

SUSTAIN  verdict. 

The  facts  reviewed  in  a  criminal  action  against  a  contracting  cor- 
I>oration,  its  president-treasurer,  and  a  foreman  of  laborers  in  the 
service  of  the  state,  for  unlawfully  conspiring  to  defraud  the  state  in 
the  repair  of  a  state  road,  and  held,  that  the  evidence  sustains  the 
verdict  of  the  jury  convictinof  the  defendants  of  the  crime  charged. 
People  V.  Dunbar  Contracting  Co 420 

(2.)  Same — Alleged  errorr  in  admission  of  evidence  and  in  instruc- 
tions TO  JURY  HET.D  TO  NOT  BE  ERRONEOUS. 

Upon  the  trial  of  the  defendants  the  trial  court  admitted  in  evidence 
a  talk  had  over  the  telephone,  before  the  work  was  started,  between  the 
state  superintendent  of  repairs  in  that  district  and  some  person,  in 
which  talk  said  superintendent  was  requested  to  assign  the  defendant 
foreman  as  foreman  of  the  job,  the  superintendent  having  testified  that 
in  his  opinion  the  voice  at  the  telephone  was  that  of  the  defendant  presi- 
dent-treasurer of  the  defendant  corporation  whom  he  afterwards  met 
and  whose  voice  he  recognized,  and  the  court  also  admitted  in  evidence 
a  typewritten  letter  of  the  same  date  as  the  telephone  conversation  and 
referring  to  it,  written  on  the  letter-head  of  the  defendant  corporation 
and  to  which  the  name  of  the  defendant  president-treasurer  was  signed, 
though  it  was  not  his  signature.  Held,  that  the  admission  of  such 
evidence  does  not  consitute  error.    Id. 

(3.)   Same— Charge  TO  JURY. 

The  trial  judge  construed  the  written  contract  between  the  state 
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and  the  defendant  corporation  and  instructed  the  jury  that  they  must 
accept  his  construction  and  then  charged  that  if  the  road  was  built 
in  substantial  compliance  with  the  contract,  or  if  there  was  an  honest 
misunderstanding  of  the  plans  and  specifications  as  a  result  of  which 
the  work  was  not  properly  done,  the  defendants  cannot  be  convicted. 
The  defendants  contend  that  a  departure  from  the  contract,  due  to  an 
honest  mistake  should  have  been  considered  by  the  jury  in  passing 
upon  the  criminal  intent  of  the  defendants.  Held,  that  the  charge  was 
sufficient,  that  no  fuller  instructions  were  asked  for  and  that  none  were 
necessary.    Id. 

(4.)  Same. 

The  trial  judge  stated  in  substance  to  the  jury  that  the  original 
plan  and  specifications,  signed  in  the  name  of  the  defendant  corpora- 
tion by  its  president-treasurer,  and  accepted  by  the  state,  constituted 
tlie  contract,  and  that  the  contractor  was  presumed,  in  the  absence  of 
any  claim  or  evidence  to  the  contrary,  to  have  known  what  it  signed. 
Held,  that  the  jury  was  not  left  in  doubt  as  to  the  consequences  of 
honest  error  on  the  part  of  the  defendants,  and  if  an  inference  of  mis- 
take was  possible  the  jury  was  told  that  it  was  at  liberty  to  draw  it. 
Id. 

(5.)  Same. 

Defendants'  counsel  asked  the  court  to  charge  "  that  the  mere  fact 
that  a  conspiracy  has  for  its  object  the  doing  of  an  act  which  may  be 
unlawful;  the  doing  of  such  an  act  does  not  constitute  the  crime  of 
conspiracy  unless  the  jury  find  that  the  parties  were  actuated  by  a 
criminal  intent."  To  which  the  court  responded:  "I  charge  that, 
gentlemen.  The  criminal  intent  in  this  case  means  an  intent  to  get 
money  unlawfully  from  the  state  for  the  corporation,  the  contractor." 
Held,  that  the  charge  as  a  whole  was  free  from  error.    Id. 

(6.)  Same— Trial — Jury  separating  in  going  to  dinner. 

Defendants  complain  because  during  the  trial  the  court  permitted 
the  jurors  to  be  separated,  six  jurors  being  taken  to  dine  at  one  hotel 
and  six  at  anotlier,  each  squad  being  in  charge  of  an  officer.  Held, 
that  the  division  of  the  jurors  did  not  infringe  the  defendant's  rights; 
that  the  courts  below  have  full  discretion  to  deal  with  such  a  question 
justly;  and  that  the  exercise  of  their  discretion  is  not  reviewable  in 
this  court.    Id. 
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CONSTITUTIONAL  LAW. 

(L)  Two-fold  JEOPARDY. 

Qu<Ere,  as  to  whether  the  writ  of  habeas  corpus  is  a  proper  method  of 
testing  the  question  as  to  whether  a  defendant  in  a  criminal  action  has 
been  twice  put  in  jeopardy  for  the  same  offense. 

Where  on  the  trial  of  an  indictment  for  manslaughter  first  degree, 
the  jury  was  discharged  because  it  failed  to  agree  upon  a  verdict,  tiie 
defendant  has  not  been  put  in  jeopardy  in  a  legal  sense,  and  hence  he 
may  be  subsequently  indicted  and  tried  for  the  crime  of  murder  in  the 
first  degree. 

Constitutional  provisions  relating  to  two-fold  j«>!opardy  construed, 
per  BuBB,  J.    People  ex  rel.  Bullock  v.  Hayes 61 

CORRUPTLY  INFLUENCING  AGENT. 

(2.)  Penal  Law,  Section  439 — Cobbuptlt  influencing  Agent,  Eicplotee 
OB  Sebvant. 

The  second  division  of  Section  439,  Penal  Law,  forbids  a  purchas- 
ing agent  from  receiving  from  a  seller  a  commission  on  a  sale  made 
through  the  purchasing  agent  acting  on  behalf  of  his  employer,  and 
likewise  unqualifiedly  forbids  such  sellers  giving  or  offering  such 
commission  to  such  purchasing  agent.  The  matter  of  knowledge  or 
consent  of  the  employer  is  eliminated  from  the  transaction,  is  not 
alleged  in  the  information,  and  need  not  be  proved  by  the  people. 
People  V.  Davis 460 

(3.)  Same— Constitutional  Law. 

Section  439  of  the  Penal  Law  is  Constitutional.  It  is  not  class 
legislation  and  restricts  no  right  of  contract.    Id. 

(4.)  Same — Infobmation. 

A  lack  of  knowledge  is  not  a  necessary  element  of  the  crime  and 
need  not  be  alleged  or  proved,  and  is  no  defense  to  the  information. 
Id. 

(6.)  Same— Tips. 

Tips  to  Barbers;  to  stewards  on  ocean  steamships,  to  waiters  in 
hotels  and  restaurants  and  to  porters  on  Parlor  cars  are  within 
the  knowledge  of  all  those  who  have  the  least  familiarity  with  these 
branches  of  business  and  do  not  fall  under  the  provisions  of  thia 
law.    Id. 

See  Labor  Law. 
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DANGEROUS  WEAPONS. 

(1.)    CaRBTINO  DA1VGER0C8  WEAPONS. 

Where  upon  the  prosecution  of  a  defendant,  not  a  citizen,  for  the 
crime  of  carrying  a  dangerous  weapon,  it  was  established  that  he  had 
the  weapons  in  his  room,  evidence  of  good  character  is  of  little  weight, 
especially  where  it  was  not  directed  to  show  the  defendant's  peaceful 
and  inoffensive  traits.    People  v.  Sansa 300 

(2.)  Same — Evidence  of  good  characteb. 

Testimony  as  to  the  good  reputation  of  the  defendant,  which  started 
into  circulation  and  was  built  up  after  his  arrest,  incompetent.    Id. 

DISORDERLY  CONDUCT. 

Proof  not  justifying  conviction. 

Appeal  from  a  judgment  convicting  the  defendant  of  disorderly  con- 
duct under  the  provisions  of  section  1458  of  the  Consolidation  Act. 
It  was  charged  that  the  defendant  had  annoyed  and  accosted  guests 
at  a  hotel  and  used  language  with  an  intent  to  provoke  a  breach  of 
the  peace,  etc.    Evidence  examined,  and  held,  insufficient  to  sustain  a 

conviction.    People  v.  Fogel 211 

HoTCHKiss,  J.,  dissented  with  opinion. 

DISORDERLY  PERSONS. 

Who  are  declared  to  be — Code  Crih.  Pro.,  §  800(3.) 

By  section  800(3)  of  the  Code  of  Criminal  Procedure  declaring  to 
be  disorderly  persons  those  pretending  to  tell  fortunes,  or  where  lost 
or  stolen  goods  may  be  found,  the  legislature  signified  its  disbelief  in 
human  power  to  prophesy  human  events.    People  v.  Malcolm ....     205 

Where  a  palmist  or  astrologist  merely  gives  general  advice  as  to  the 
future  of  persons  consulting  her  based  upon  a  reading  of  their  char- 
acter no  fortune  telling  is  involved,  but  where  she  prophesies  as  to 
future  events  such  as  marriage,  death  and  travel,  she  brings  herself 
within  the  language  of  the  statute  and  is  properly  convicted  of  being 
a  disorderly  person.    Id. 

(2.)  Same — Code  crim.  pro.,  §  800(4) — Guilty  knowledge  of  defendant 
essential  to  conviction. 

The  test  Ijetween  crimes  in  which  guilty  acts  alone  constitute  the 
offense  and  crimes  in  which  knowledge  or  intent  is  essential  is  whether 
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the  legislature  has  prohibited  certain  acts  and  placed  the  liability  on 
certain  persons  for  the  occurrence  thereof,  or  whether  the  statute  pro- 
hibits a  course  of  conduct  and  places  the  liability  upon  all  who  under- 
take it. 

Section  890(4)  of  the  Code  of  Criminal  Procedure,  which  provides 
that  keepers  of  bawdy  houses  or  houses  for  the  resort  of  prostitutes, 
etc.,  are  disorderly  persons,  prohibits  a  course  of  conduct,  and  acts 
must  be  shown  to  liave  been  committed  with  the  knowledge  of  defend- 
ant cliarged  with  a  violation  of  said  section  before  his  conviction 
thereunder  can  be  sustained. 

Such  knowledge  may  be  proven  by  circumstances  from  which  it  may- 
be inferred  and  the  defendant  may  not  close  his  eyes  to  matters  passing 
about  him  and  thus  evad»  the  imputation  of  actual  knowledge. 

Evidence  considered,  and  held  insufficient  to  show  that  defendant,  the 
proprietor  of  a  hotel,  with  knowledge  allowed  prostitutes  to  resort 
thereto  at  times  when  he  was  not  present  or  knew  of  their  visits  to  the 
hotel.    People  v.  Rankin 536 

EVIDENCE. 

Former  cx>NvicnoN  of  crime — Scope  of  explanation  rt  defendant. 

Where  on  the  trial  of  a  criminal  action  the  defendant  admits  that 
he  had  been  previously  convicted  of  another  crime,  he  should  be  per- 
mitted to  state  the  facts  upon  which  the  finding  of  guilt  rested,  but 
should  not  be  permitted  to  refute  those  facts.    People  v.  Michaels    231 

EXTRADITION. 

(1.)  Escape  of  insane  criminal  to  foreign  state — Extradition  for 

TRIAL  ON  charge  OF  CONSPIRACY — RECOMMITMENT  AFTER  ACQUITTAL. 

Where  a  person  acquitted  of  murder  on  the  ground  of  insanity  and 
committed  to  the  State  hospital  "  until  thence  discharged  by  due 
course  of  law,"  having  escaped  to  another  State,  is  brought  into  this 
State  on  extradition  proceedings  to  be  tried  for  an  alleged  conspiracy 
to  escape,  he  may  again  be  taken  into  custody  under  the  original  com- 
mitment although  the  jury  acquitted  him  on  the  trial  of  the  indictment 
for  conspiracy.  He  has  no  right  to  be  returned  to  the  jurisdiction 
whence  he  was  extradited  after  acquittal.    Thaw  v.  People 128 

<2.)   Same. 

The  court  will  not  consider  the  good  or  bad  faith  of  the  prosecut- 
ing officers  in  securing  the  extradition,  nor  will  it  inquire  to  the 
motives  of  the  chief  magistrate  of  the  State  in  granting  the  extradi- 
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tion,  for  there  is  no  limitation  upon  the  right  of  the  executive  to« 
grant  extradition  in  proper  cases  and  a  political,  not  a  judicial,  ques- 
tion is  involved.    Id. 

(3.)  Same. 

The  rules  as  to  abuse  of  judicial  process  have  no  application  under 
the  circumstances  aforesaid.    Id. 


FICTITIOUS  NAME. 

See  CONDUGTINQ  BUSINESS  UN  DEB  FICTITIOUS  NAME. 

FORGERY. 

(1.)  FoROEBY — Evidence — Insertion  of  wobds  "the  same"  in  type- 
written AFFIDAVIT  after  EXECUTION. 

On  the  trial  of  defendant  for  forgery  under  the  statute  (Penal  Law, 
§  810)  in  that  he  had  inserted  the  words  "  the  same  "  in  a  typewritten 
affidavit  after  its  execution,  samples  of  typewriting  made  upon  two 
typewriting  machines  in  the  office  of  the  defendant  were  produced  for 
the  purpose  of  comparison.  On  belialf  of  the  People  it  was  claimed 
that  the  words  ^*  the  same  "  had  been  inserted  by  the  use  of  one  of 
these  machines.  Heldj  that  the  specimens  so  made  two  days  subsequent 
to  the  alleged  offense  were  such  standards  as  the  law  recognizes  and 
were  properly  received  in  evidence.    People  v.  Risley 21 

(2.)  Same — Specimens  of  typewriting  made  on  machines  belonging  to 
dependant  when  admissible  for  pitrposes  of  compabison — erro- 
neous admission  of  statement  of. 

Various  defects  claimed  to  be  visible  and  pointed  out  by  experts 
in  the  specimens  of  typewriting  made  upon  the  defendant's  machine 
corresponding  to  like  defects  in  the  letters  of  the  two  words  "  the 
same  "  in  the  alleged  altered  document  were  called  to  the  attention  of 
a  witness  by  the  district  attorney,  and  he  was  asked  to  apply  the  law 
of  mathematical  probability  thereto.  Tlie  witness  was  permitted  to 
give  his  conclusion  that  the  probability  of  these  defects  being  repro- 
duced by  the  work  of  a  typewriting  machine  other  than  the  machine 
of  defendant  was  one  in  four  thousand  million.  Held,  that  the 
testimony  was  purely  speculative,  not  based  upon  actual  observed  data, 
and  the  admission  of  the  evidence  was  error  so  prejudicial  to  the 
interests  of  the  defendant  as  to  require  a  reversal  of  the  judgment 
of  conviction.    Id. 


Digitized  by  VjOOQIC 


566  INDEX. 

(3.)  Same. 

A  bookkeeper  who,  without  profit  or  gain  or  the  expectation  thereof 
on  her  part,  by  direction  and  approval  of  a  member  of  the  firm  by 
whom  she  is  employed  and  a  proposed  assignee  of  the  firm's  property, 
alters  a  book  of  the  firm  so  that  the  proposed  assignee  will  not  appear 
thereon  as  a  creditor,  is  not  guilty  of  forgery  within  the  meaning 
of  subdivision  1  of  section  880  or  within  the  meaning  of  subdivision 
4  of  the  second  portion  of  said  section.    People  v.  Fish 445 


GAME  LAW. 

Tbanspobtation— Conservation   law,    §    176,   only   applies   to   bibds, 
animals  and  tbanspobtation  within  state  of  new  yobk. 

Statutes  should  be  construed  so  as  to  render  them  practicable,  just 
and  reasonable,  and  when  penal  in  their  nature  should  not  be  ex- 
tended to  cases  not  clearly  within  their  provisions- 
Section  176  of  the  Conservation  Law  (Consolidated  Laws,  chap.  65, 
as  amended  by  chap.  508  of  the  Laws  of  1013)  only  applies  to  birds, 
animals  and  transportation  within  the  state  of  New  York;  section 
178(4)  of  said  law  permits  birds  to  be  imported  and  brought  into  the 
state  under  certain  conditions,  but  contains  no  prohibition  and  pre- 
8cril)e8  no  penalty  for  importinjr  or  bringing  them  in  othenvse  than  in 
the  manner  prescribed  by  that  section.  Held,  that  said  statute  is 
penal  and  where  partridges  imported  into  this  state  without  a  shipping 
permit  or  importation  clause  issued  by  the  New  York  state  conserva- 
tion commission  arrived  in  this  state  during  the  season  when  it  was 
lawful  for  partridges  to  be  taken  in  this  state  and  there  used  by  per- 
sons lawfully  taking  the  same,  the  importer  is  not  subject  to  a  penalty 
under  section  182  of  the  statute  for  a  violation  of  section  178(4) 
thereof.    People  v.  Btsbee 362 


GRAND  JURY. 

JuBisDiCTioN  OP — Indictment  for  assault  in  third  degree. 

A  grand  jury,  in  the  first  instance,  is  without  jurisdiction  to  indict 
a  defendant  for  the  crime  of  assault  in  the  third  degree.  People  v. 
Roberts    367 

GRAND  LARCENY. 

See  Larceny. 
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HABEAS  CORPUS. 

PbOCBEDINOS   to   obtain   BELEA8E   OF  A  BELATOB   HELD  IN   OUSTODT  AS   AN 
INSANE  CBIHINAL. 

Where  in  habeas  corpus  proceedings  for  the  release  of  a  relator  who 
is  in  custody  under  a  valid  commitment  to  a  state  hospital  for  insane 
criminals,  the  issue  presented  and  to  be  determined  is  whether  the  re- 
lator has  regained  his  sanity^  and,  therefore,  is  entitled  to  be  released 
in  accordance  with  the  provisions  of  the  Insanity  Law,  the  justice  of 
the  Supreme  Court,  before  whom  the  writ  is  returnable,  may  impanel 
a  jury  to  aid  him  in  deciding  such  issue,  and  an  application  for  a 
writ  of  prohibition  directing  such  justice  to  refrain  from  impaneling 
a  jury  should  be  denied.    People  ex  reL  Woodbury  v.  Hendrick. .     330 

1(2.)  Same — Poweb  of  tbial  justice  to  impanel  juby  to  decide  issues 

QB  AID  BIS  conscience. 

The  trial  justice  is  not  precluded  from  calling  a  jury  in  such  pro- 
ceeding by  the  statute  (Code  Civ.  Pro.  §  2039)  relating  to  procedure 
in  habeas  corpus  proceedings,  which  commands  tliat,  issue  having  been 
joined  by  the  return  of  a  writ  anci  the  traverse  of  the  person  detained, 
"  the  court  or  judjie  must  proceed,  in  a  summary  way,  to  hear  the  evi- 
dence, produced  in  support  of  or  against  the  imprisonment  or  deten- 
tion, and  to  dispose  of  the  prisoner  as  the  justice  of  the  case  requires." 
The  command  of  the  statute  for  a  "  summary  '*  way  of  procedure  means 
that  it  shall  be  prompt  and  without  unreasonable  and  unnecessary  de- 
lay, but  whether  the  question  of  fact  should  be  submitted  to  the  jury 
for  the  aid  of  the  court  is  within  the  discretion  of  the  justice  to  be  de- 
cided by  the  circumstances  of  the  particular  case.    Id. 

(3.)  Same. 

Even  upon  the  assumption  that  a  justice  has  no  authority  to  im- 
panel a  jury  to  aid  him  in  determining  the  sanity  of  a  relator  in  a 
habeas  corpus  proceeding,  the  party  aggrieved  may  have  his  action 
reviewed  upon  appeal,  the  same  as  if  erroneous  rulings  had  been  made 
in  the  reception  or  rejection  of  evidence  or  in  respect  to  other  matters 
more  commonly  occurring  on  trial,  and  hence  a  writ  of  prohibition 
should  not  be  granted.    Id. 

(4.)  Same— Relatob  entitled  to  have  question  as  to  jeopabdt  a  second 

TIME  DETEBMINED  UPON. 

Where  on  the  trial  of  an  indictment  for  manslaughter  the  jury  dis- 
agrees and  subsequently  the  defendatn  is  indicted  for  murder  in  the 
first  degree  because  of  the  same  homicide  and  taken  into  custody,  he 
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is  entitled  to  have  decided  in  habeas  corpus  proceedings  the  question 
whether  he  would  be  placed  in  jeopardy  a  second  time  if  tried  under 
the  second  indictment.    People  ex  rel.  Bullock  v.  Hayes 185 

(5.)  Same. 

The  relator  was  not,  however,  so  placed  in  jeopardy  by  reason  of  his 
trial  upon  the  first  indictment  for  manslaughter,  resulting  in  a  dis- 
agreement and  necessary  discharge  of  the  jury,  that  such  trial  is  a 
bar  to  his  trial  under  the  new  indictment.    Id. 

HIGHWAY. 

DbIVINQ  on   WRONG   SIDE   OF  BOAD   NOT   A   MISDEMEANOB  UNDEB   8E0.   43   OF 
PENAL  LAW. 

Driving  on  the  left  side  of  a  highway  is  not  a  nuisance,  and  does 
not  violate  section  1530  of  the  Penal  Law,  nor  is  it  a  misdemeanor 
within  the  meaning  of  section  43  of  the  Penal  Law  which  involves  a 
wrongful  purpose.  Driving  on  the  left  side  of  a  road  subjects  the 
offender  only  to  a  civil  penalty,  to  be  recovered  by  the  party  injured, 
in  addition  to  the  damages  caused  by  such  violation. 

Hence,  a  driver  of  a  team  cannot  be  convicted  under  section  43  of 
the  Penal  Law  for  a  misdemeanor  for  driving  on  the  wrong  side  of  tlie 
road  in  the  evening  without  li^^hts.  thereby  causing  injury  to  a  motor 
car  and  the  driver  thereof.     People  v.  Martinitis 313 

INDIANS. 

(1.)   When  subject  to  jurisdiction  op  state  courts. 

An  Indian  violating  police  regulations  of  the  state  may  be  arrested 
and  subjected  to  the  jurisdiction  of  the  state  courts,  where  both  the 
violation  and  the  arrest  occur  outside  of  any  reservation.  People 
ex  rel.   Kennedy  v.   Becker 193 

(2.)   Same — Reservation  of  fishing  rights  upon  laxds  ceded  by  seneca 

TRIBE  of  INDIANS  DOES  NOT  GIVE  MEMBERS  OF  TRIBE  ANY  RIGHT  TO  FISH 
superior  to  REGULATIONS  IMPOSED  BY  STATE  FOR  PRESERVATION  OF  FISH 
FOR  ALL  OF  ITS  INHABFIANTS. 

A  reservation  by  treaty  of  fishing  rights  upon  lands  ceded  by  the 
seneca  Tribe  of  Indians  did  not  secure  to  its  members  a  right  to  fish 
on  the  territory  covered  thereby  which  was  superior  to  any  police 
power  and  regulation  which  the  state  could  exercise  against  all  other 
persons.  The  treaty  secures  them  from  being  excluded  from  the  stream 
ifor  fishing  purposes  and  gives  them  a  right  or  easement  to  go  there  as 
against  their  grantee  or  other  persons.    But  this  right  is  subject  to 


Digitized  by  VjOOQIC 


INDEX.  66& 

such  regulation  as  the  state  deems  to  be  necessary  for  the  advantage 
of  all  its  inhabitants  in  preserving  game  and  fish.    Id. 

INDICTMENT. 

Engagement  as  steauship  ticket  agent — Appointment  as  beceiver  in 
bankruptcy — obtaining  books,  papers,  etc.,  when  not  within 
scope  of  constitutional  inhibition — evidence. 

While  defendant  was  engaged  in  business  as  a  steamship  ticket  agent 
and  receiving  deposits  of  money  both  for  transmission  and  subject  to 
withdrawal  on  demand,  the  superintendent  of  banks  took  possession  of 
said  business  and  property,  including  defendant's  books,  papers  and 
memoranda,  and  was  appointed  temporary  receiver  in  bankruptcy  of 
defendant  who  was  indicted  for  a  violation  of  section  205  of  the  Penal 
Law  in  receiving  a  deposit  of  money  as  a  private  banker  when  he  knew 
he  was  insolvent,  and  his  application  for  an  order  directing  the  district 
attorney  to  return  to  defendant  or  the  receiver  in  bankrputcy  all 
said  books,  pajjers,  etc.,  which  defendant  claimed  were  his  own  per- 
eonal  private  property  and  restraining  tlie  distri^  itttorncy  from 
in  any  mjinner  using  said  books,  papers,  etc.,  or  any  information  of 
tained  therefrom  on  the  trial  of  said  indictment  or  in  any  criminal 
proceeding  pending  or  at  any  time  to  be  brought  against  defendant, 
will  be  denied. 

Books,  papers  and  documents  obtained  from  the  control  of  a  de- 
fendant in  a  criminal  action  without  the  use  of  process  against  him  as 
a  witness  are  not  within  the  scope  of  the  constitutional  inhibition 
of  his  being  compelled  to  be  a  witness  against  himself,  and  may  be 
used  as  evidence  against  him.    People  v.  Mandel 159 

INTERMEDIARY   ORDER 

Intermediary  order  of  the  court  or  general  sessions — Certificate  fob 

PROSECUTION  BY  INDIC  *'MENT  REFUSED — APPEAL. 

An  order  of  the  Court  of  General  Sessions  of  the  city  of  New  York 
refusing  a  certificate  that  it  is  reasonable  that  a  charge  against  the  de- 
fendant should  be  prosecuted  by  indictment  is  an  intermediary  order 
and  is  not  appealable.  Such  order  can  be  reviewed  only  on  an  appeal 
from  a  judgment  of  conviction.    People  v.  Sanger 415 

JURISDICTION. 

(1.)  Bronx  county  court. 

The  County  Court  of  the  Bronx  has  no  jurisdiction  to  entertain 
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an  appeal  from  a  judgment  of  commitment  made  by  a  Justice  of  the 
Court  of  Special  Sessions  sitting  in  the  Children's  Court  for  the  County 
of  the  Bronx.    People  v.  Fowler 67 

(2.)  Same—Sabbath  bbeaking,  penal  law,  §1  2142,  2143. 

A  city  magistrate  of  the  city  of  New  York  has  no  jurisdiction  to 
try  a  defendant  for  a  violation  of  sections  2142  and  2143  of  the  Penal 
Law  relating  to  breaking  the  Sabbath.    People  v.  Fuchs 75 

(3.)  Same— Laws  1910,  ch.  650. 

Since  the  enactment  of  chapter  659  of  the  Laws  of  1910  neither  the 
city  magistrate  nor  a  City  Magistrate's  Court  in  the  city  of  New  York 
has  jurisdiction  to  hear  and  to  determine  any  charge  of  misdemeanor, 
except  when  specifically  empowered  so  to  do.  Said  statute  prevails 
over  the  earlier  statutes  to  the  extent  of  an  implied  repeal  thereof 
as  to  the  city  of  New  York.    Id. 

See  Grand  Jury. 

LABOR  LAW. 

(1.)    One  DAT  OF  BEST  IN  SEVEN— CONSTITimONAL,  AS  BXEBGISE  OF  POLICE 
PC  WEB. 

The  statute  (Labor  Law  [L.  1913,  ch.  740],  S  8a)  which,  with 
certain  exceptions  and  subject  to  certain  qualifications,  provides  that 
every  employer  carrying  on  any  mercantile  establishment  shall  allow 
every  employer  carrying  on  any  factory  or  mercantile  establishment 
shall  allow  every  person  employed  in  such  factory  or  mercantile 
establishment  at  least  twenty-four  consecutive  hours  of  rest  in  every 
seven  consecutive  days,  is  a  valid  exercise  of  the  police  power  of  the 
state  for  the  promotion  and  protection  of  the  public  health  and  welfare. 
(Lochner  v.  New  York,  198  U.  S.  45,  distinguished.)    People  v.  Klinck  1 

<2.)  Same — Its  provisions  abe  beasonable,  faib  and  appropriate. 

The  provisions  of  the  statute  on  its  face  are  reasonable,  fair  and 
appropriate,  and  it  can  fairly  be  believed  that  its  natural  consequences 
will  be  in  the  direction  of  betterment  of  public  health  and  welfare, 
and,  therefore,  that  it  is  one  vrhich  the  state  for  its  protection  and 
advantage  may  enact  and  enforce.    Id. 

(3.)  Same. 

Certain  exemptions  from  the  provisions  of  the  statute,  of  employees 
expressly  specified  (L.  1014,  chs.  388,  396,  512),  are  based  on  obvious 
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reasons  and  grounds  of  classification,  and  the  classification  and  exemp- 
tions thereby  made  are  not  subject  to  condemnation  from  a  constitu- 
tional standpoint  as  discriminatory.    Id. 

(4.)  Same. 

The  legislature,  however,  cannot  secure  relief  from  its  duties  and 
responsibilities  by  a  general  delegation  of  legislative  power  to  some 
one  else,  and  hence  the  provision  of  the  statute  (L.  1014,  ch.  396), 
which  exempts  "  Employees,  if  the  commissioner  of  labor  in  his  discre- 
tion approves,  engaged  in  the  work  of  any  industrial  or  manufacturing 
process  necessarily  continuous,  in  which  no  employee  is  permitted  to 
work  more  than  eight  hours  in  any  calendar  day,"  is  unconstitutional 
because  of  the  attempt  which  the  legislature  has  made  to  delegate  its 
powers  to  the  commissioner  of  labor  and  to  permit  him  to  determine 
without  any  guide  whether  the  provision  shall  take  effect.  But  since 
this  particular  provision  by  way  of  amendment  is  not  so  connected 
with  the  general  scope  and  purpose  of  the  legislation  that  its  imper- 
fections totally  destroy  the  latter,  the  original  statute  may  stand  even 
though  this  provision  falls  as  invalid.  Id. 
• 

(6.)  Same — Sec.  79c-3 — Bolted  between  two  separate  factories. 

A  bolted  door  between  two  separate  factories  adjacent  to  each  other, 
is  a  violation  of  Sec.  79c-3  of  the  Labor  Law,  which  provides  that  all 
means  of  egress  shall  be  maintained  in  an  unobstructed  condition,  and 
that  no  door  leading  into  or  out  of  any  factory  or  any  floor  thereof 
shall  be  locked,  bolted  or  fastened  during  working  hours.  People 
V.  Lewis 209 


LARCENY. 

(1.)  Grand  larceny,  second  degree — Feaxtdulent  representations  in- 
ducing COMPLAINANT  TO  INVEST  IN  CORPORATE  STOCK. 

Where  upon  the  prosecution  of  one  of  the  members  of  a  so-called  cor- 
poration for  grand  larceny  in  the  second  degree,  in  that  he  had  by  false 
and  fraudulent  representations  induced  the  complainant  to  invest 
money  in  the  stock  of  the  corporation,  and  as  security  for  such  invest- 
ment had  given  him  deeds  of  worthless  property  which  were  to  be  recon- 
veyed  to  the  defendants,  there  was  evidence  of  the  fraudulent  nature  of 
the  scheme  sufficient  to  sustain  a  conviction,  aside  from  testimony  con- 
cerning the  value  of  the  lots,  the  admission  of  such  testimony,  although 
unnecessary,  was  not  a  sufficient  error  to  require  a  reversal  of  the  con- 
viction.    People  V.  Uebelmesser 288 
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(2.)  Same — Evidence. 

Although  the  defendant  did  not  make  any  specific  representations  to 
the  complainant  as  to  the  value  of  the  lots  given  as  security  for  the 
money  invested,  and  he  said  that  it  was  not  worth  the  amount  of  the 
stock  subscribed  for,  the  mere  fact  that  it  was  given  as  security  for 
the  money  invested  and  that  the  defendant  stipulated  that  the  lots 
were  to  be  redeeded,  implied  a  representation  that  they  were  worth 
something  and  may  be  classed  as  a  false  and  fraudulent  representation 
tending  to  establish  the  fraudulent  character  of  the  enterprise.    Id. 

(3.)  Grand  larceny — Criminal  intent  must  be  shown. 

Where  defendant's  criminal  intent  is  not  shown  his  conviction  for 
grand  larceny  cannot  stand.    People  v.  Wyckoff 300 

,(4.)  Same — Certificate  of  reasonable  doubt. 

Where  on  a  trial  for  grand  larceny  in  the  second  degree,  other  than 
the  inference  drawn  from  the  fact  that  a  year  after  the  alleged  crime 
the  defendant  included  in  his  bankruptcy  soljodules  an  acknowledg- 
ment of  his  personal  indebtedneRs  to  the  complainiiy?  witness  for  whom 
defendant*s  firm  had  transacted  the  business  relating  to  the  payment 
of  a  mortgage  held  by  her,  there  was  no  proof  supporting  the  charge 
on  which  defendant  was  indicted,  tried  and  convicted,  which  Would  not 
be  equally  applicable  to  the  other  members  of  the  firm,  defendant  will 
be  granted  a  certificate  of  reasonable  doubt  and  a  stay  of  execution  of 
the  judgment  of  conviction  pending  the  determination  of  an  appeal 
therefrom.    Id. 

'(5.)  Grand  larceny,  first  degree — Appropriation  of  jewelry  by  bailee 
— Refusal  of  judge  to  charge.    See  People  v.  Scharf 281 

(6.)  Petit  larceny — Retention  by  agent  of  moneys  collected — Claim 
OP  title. 

Upon  the  prosecution  of  a  defendant  for  the  crime  of  petit  larceny  in 
that  he  retained,  with  criminal  intent,  moneys  received  as  agent  for 
property  sold  by  him,  it  appeared  that  the  defendant  had  been  em- 
ployed as  a  grocery  salesman;  that  he  was  to  receive  one-half  the 
profits  on  his  sales  and  to  bear  one-half  the  losses  arising  therefrom, 
and  that  when  he  secured  an  order  his  principal  shipped  the  goods  in 
its  name,  the  defendant  making  the  collections  and  submitting  state- 
ments thereof  twice  a  month. 

Ileld,  on  all  the  evidence,  that  the  conviction  should  be  affirmed. 
People  V.   Gordon 353 
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(7.)  Same— Penal  law  §  1306. 

Although  the  funds  collected  by  the  defendant  came  lawfully  into  his 
possession,  their  retention  was  not  open,  and  he  did  not  seasonably 
notify  his  principal  thereof  and  assert  a  claim  of  right  to  them. 
Hence,  his  claim  of  title  is  not  a  defense  under  section  1306  of  the 
Penal  Law.    Id. 

(8.)  Same — Claim  op  partnership — ^Agreement  to  share  profit  and 

LOSS. 

The  fact  that  the  defendant  was  to  sliare  the  profits  and  losses  with 
his  principal  did  not  by  mere  operation  of  law  make  him  a  partner.    Id. 

<9.)  Larceny — Obtaining  goods  upon  false  pretenses  as  to  solvency — 
Sufficiency  of  information. 

An  information  wliieh  alleges  that  the  defendants  obtained  the  com- 
plainant's goods  on  credit;  that  they  were  shortly  afterward  adjudged 
bankrupt;  that  the  credit  for  the  price  of  the  goods  was  given  them 
after  examination  by  the  complainant  of  a  written  statement  as  to 
their  financial  condition  furnished  ten  months  before  to  commercial 
agencies,  and  to  which  statements  defendants  referred  the  complain- 
ant, "  representing  that  those  statements  contained  the  true  and  accur- 
ate condition  of  their  business;  "  that  the  statement  showed  the  busi- 
ness to  be  in  a  solvent  condition  and  described  books  of  account  from 
which  such  statements  were  made,  and  that  the  defendants  tliereafter 
upon  their  failure  to  pay  for  the  goods  were  given  notice  to  produce  the 
books  referred  to  for  inspection,  in  accordance  witli  section  442  of  the 
Penal  Law,  with  which  notice  they  did  not  comply,  sufficiently  charges 
the  crime  of  larceny  in  obtaining  goods  upon  false  pretenses  as  to  the 
buyer's  solvency.    People  ex  rel.  Woronoff  v.  Mallon 52 

(10.)  Same— Penal  law  sec.   442 — Presumption  against  purchasers 
failing  to  produce  books  on  notice. 

The  provision  of  section  442  of  the  Penal  Law,  that  the  purchaser's 
failure  to  produce  the  books  within  a  prescribed  period  "shall  be 
presumptive  evidence  that  each  and  every  pretense  relating  to  the  pur- 
chaser's means  or  ability  to  pay  in  said  statement  contained  were  false 
at  the  time  of  making  said  statement  and  were  known  to  the  purchaser 
to  be  false,"  is  not  unreasonable,  so  as  to  render  the  statute  uncon- 
stitutional, nor  does  this  statute  compel  a  party  to  testify  against 
himself.    Id. 
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LIBEL. 

(1.)  Malicious  libel— Picture: — Penal  law,  §  1340— Indictment. 

An  indictment  under  section  1340  of  the  Penal  Law,  which  charges 
defendant  with  the  publication  of  a  maliciouB  libel,  consisting  of  a 
picture,  a  copy  of  which  is  set  out  in  the  indictment,  is  sufficient,  it 
being  for  the  jury  to  say  whether  or  not  the  picture  is  a  libel  within 
the  statutory  definition.    People  v.  Eastman 80 

(2.)  Same— Question  fob  jubt. 

An  allegation  that  the  man  shown  in  the  picture  is  a  representation 
and  figure  of  N  puts  in  issue  whether  or  not  the  picture  is  a  portrayal 
and  likeness  of  N,  and  that  means  a  recognizable  likeness  of  N,  and 
that  is  a  question  for  the  jury.     Id. 

(3.)  Same. 

The  fact  that  on  the  same  page  with  the  picture  and  stated  to  be 
explanatory  of  it  is  printed  an  article  in  which  no  mention  was  made 
of  N  by  name  is  no  defense,  as  whether  the  picture  explained  or  unex- 
plained is  or  is  not  a  libel  of  N  is  still  a  question  for  the  jury.    Id. 

(4.  Same — Penal  law,  sec.  1343. 

Section  1343  of  the  Penal  Law,  which  provides  "  To  sustain  a  char^i^e 
of  publishing  a  libel,  it  is  not  necessary  that  the  matter  complained 
of  should  have  been  seen  by  another.  It  is  enouj^h  that  the  defendant 
knowingly  displayed  it,  or  parted  with  its  immediate  custody,  under 
circumstances  which  exposed  it  to  be  seen  or  understood  by  another 
person  than  himself,"  is  a  sufficient  answer  to  a  contention  that  the 
indictment  should  allege  that  the  picture  was  shown  to  some  one  who 
knew  N     Id. 

(5.)  Same — Penal  law,  sec.  1340. 

An  indictment  for  libel,  a  misdemeanor  under  section  1341  of  the 
Penal  Law,  which  charges  in  the  words  of  section  1340  of  said  law 
that  the  defendant  "did  unlawfully  and  wickedly  print  and  publish 
«»  «  *  a  certain  false,  scandalous,  malicious  and  defamatory  libel,'* 
iiufficiently  churgeu  criminal  intent.     Id. 

((5.)  Same— Duplicity. 

An  indictment  charging  that  defendant  did  publish  a  certain  malici- 
ous libel"  by  then  and  there  printing  and  publishing  the  same,"  in  & 
certain  magazine  "then  and  there  edited,  printed  and  published  by" 
defendants  is  not  bad  for  duplicity  as  charging  the  commission  of  the 
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crime  in  more  than  one  form  in  the  same  count;  the  allegation  that 
defendants  edited  the  magazine  being  merely  a  statement  of  the  evi- 
dence whereby  their  responsibility  for  the  publication  by  the  means 
and  in  the  manner  charged  might  be  proved  under  section  1344  of  the 
Penal  Law,  and  the  allegation  that  the  magazine  was  edited  by  de- 
fendants does  not  add  a  different  manner  or  means  whereby  it  ia 
charged  that  the  libel  was  committed.    Id. 

(7.)  Same— Code  crim.  pbo.,  §§  275,  276. 

The  indictment  considered  upon  a  demurrer  thereto  and  held  to  meet 
all  the  requirements  ot  sections  275  and  276  of  the  Ck)de  of  Criminal 
Procedure.    Id. 

MALICIOUS  LIBEL. 

See  Libel. 

MOVIES. 

See  Sunday. 

LiQUOB  TAX  LAW— Sub.  1  AND  2,  SECTION  8. 

Defendant  sold  whiskey  which  was  drunk  on  the  premises,  he  hold- 
ing only  a  second  class  certificate  permitting  sale  on  the  premises  of 
liquor  in  quantities  less  than  five  gallons,  not  to  be  drunk  thereon. 
Held,  that  a  court  charging  the  sale,  "to  be  drunk  on  the  premises 
without  the  defendant  having  paid  the  Excise  tax  assessed  by  the 
Liquor  Tax  Law  upon  the  business  of  trafficking  at  and  upon  the  said 
premises,  of  liquors  to  b«»  drunk  thereon,  as  provided  in  sub.  1,  of  sec. 
8,  of  the  Liquor  Tax  Law,"  was  sufficient.    People  v.  Bolandelli. .     171 

MURDER. 

(1.)  Motion  fob  new  tbial  on  obound  op  newlt-discovebed  evidence 

SHOULD  be  made  UPON  VEBITIED  AFFIDAVITS  IN  DUE  FOBM  OB  EXPLANA- 
TION FOB  FAILUBE  SUBMITTED — WHEN  OPPOBTUNITT  FOB  BEHEABINO 
OBANTED. 

A  defendant,  convicted  of  murder  in  the  first  degree,  on  an  appli- 
cation for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
should  submit  affidavits  in  due  form  verified  by  the  witnesses  on 
whose  testimony  he  relies,  and  if  this  cannot  be  done  should  at  least 
submit  some  explanation  of  his  failure  to  produce  the  affidavits,  and 
some  excuse  for  the  presentation  of  informal  or  unverified  statements. 
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Where  this  has  not  been  done,  and  there  are  features  of  the  case  un- 
usual and  suspicious,  an  opportunity  for  a  rehearing  will  be  granted 
upon  which  the  affiants  should  be  placed  upon  the  witness  stand  and 
subjected  to  the  test  of  cross-examination.  (Code  Grim.  Pro.  f  465, 
subd.  7. )     People  v.  Shilitano 319 

(2.)  Evidence-*- Statements  by  prosecuting  attorney  prejudicial  to 
defendant. 

Upon  the  trial  of  a  defendant  for  murder  it  is  reversible  error  to 
allow  the  prosecuting  attorney  to  inquire  of  defendant's  witnesses, 
over  objection  and  exception,  whether  or  not  they  knew  certain  per- 
sons, in  no  way  connected  with  the  case,  who  were  characterized  as 
members  of  a  "  gang,"  and  also  to  ask  each  witness  if  he  had  not  seen 
such  persons  in  tlie  court  house  during  the  trial,  and  further  in  his  sum- 
ming up  to  comment  upon  the  supposed  presence  of  the  so-called 
"  gang,"  especially  where  the  instructions  to  the  jury  were  insufficient 
to  counteract  the  unfavorable  impression  created.  People  v. 
Maestry  166 

(3.)  Murder — Sitfficiency  of  evidence. 

The  evidence  upon  a  trial  for  murder  in  the  first  degree  examined, 
and  held,  to  present  a  question  of  fact  for  the  jury  and  to  be  sufficient, 
if  true,  to  justify  a  judgment  of  conviction.    People  v.  Roach 397 

(4.)  Same— When  no  adverse  influence  can  be  drawn  from  failure 
to  call  witness  as  to  low  mentality. 

Where,  upon  a  trial  for  murder,  there  is  evidence  from  which  the 
jury  might  infer  that  a  possible  witness  for  the  People  is  a  man  of 
low  mentality  who  cannot  testify  intelligently  no  inference  adverse 
to  the  prosecution  can  be  drawn  from  its  failure  to  call  him  as  a 
witness,  more  especially  where  the  defective  is  in  court  and  may  be 
called  by  the  defense  should  his  testimony  be  desired.    Id. 

(5.)  Same— Confessions— Verdict  of  jury  as  to  whether  voluntary, 
conclusive. 

Where,  whether  or  not  confessions  of  the  defendant  were  voluntary 
was  the  subject  of  conflicting  testimony,  and  the  court  received  all  the 
evidence  that  was  offered  bearing  upon  the  question  and  submitted 
the  matter  to  the  jury  with  proper  instructions,  their  verdict  as  to 
their  voluntary  character  is  conclusive.    Id. 

(6.)  Same— Proof  of  corpus  delicti  only  additional  proof  necessary 
to  warrant  conviction .     See  People  v.  Roach 397 
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(7.)  Same — Expert  evidence  as  to  fingeb  prints  competent  and  weight 
thereof  for  jury. 

The  evidence  of  an  expert  as  to  the  identity  of  the  finger  prints  of 
the  defendant  with  blood  marks  found  upon  the  clapboards  of  the 
house  where  the  murder  was  conunitted,  was  a  proper  subject  for  the 
consideration  of  the  jury,  and  the  weight  to  be  given  to  this  evidence 
was  for  it,  not  the  court,  to  determine.    People  v.  Roach 397 

<8.)  Same — When  testimony  of  attorney  as  to  conversation  had  in 
presence  of  several  other  persons  improperly  rejected. 

Testimony  of  an  attorney  was  offered  to  contradict  a  denial  by  a 
witness  for  the  prosecution  that  he  had  made  certain  statements  to 
said  attorney  and  objection  thereto  was  sustained  upon  the  ground 
that  the  proposed  witness  was  acting  as  attorney  for  the  county  and 
could  not  disclose  the  information  that  he  had  received.  Several  other 
persons  were  present  when  this  alleged  conversation  occurred.  Held, 
error,  but,  that  while  the  testimony  might  well  liave  been  admitted  for 
the  purpose  of  showing  bias  or  hostility  on  the  part  of  the  witness, 
where  it  is  not  reasonable  to  suppose  tliat  its  admission  could  have 
contributed  to  change  the  result,  its  exclusion  was  one  of  those  errors 
which  til  is  court  in  a  case  of  this  character  is  expressly  required  to 
disregard.     (Code  Crim.  Pro.  §  542.)     People  v.  Roach. 397 

<9.)  Same — When  error  will  be  disregarded — Testimony  of  private  de- 
tective— When  properly  rejected  through  ground  stated  for  its 
seclusion  erroneous.    Id. 

Defendant  sought  to  prove  by  a  private  detective  that  neither  the 
defendant  nor  his  employer  had  acted  in  a  manner  to  indicate  con- 
sciousness of  guilt  on  their  part.  Objection  was  made  to  this  testi- 
mony on  the  ground  that  it  was  prohibited  under  section  74-b  of  the 
General  Business  Law  as  amended  by  chapter  515  of  the  Laws  of  1910. 
The  court  sustained  this  objection.  That  section  prohibits  a  licensed 
detective  from  revealing  without  his  employer's  consent  information 
obtained  by  him  "except  as  she  may  be  required  by  law."  Held,  that 
it  was  clearly  without  application  to  this  case,  and  the  reason  assigned 
by  the  court  for  the  exclusion  of  this  testimony  was  erroneous.  The 
ruling  itself,  however,  was  correct.  The  evidence  sought  to  be  presented 
was  incompetent;  it  was  purely  negative  in  character,  and  designed 
merely  to  show  that  the  witness  had  been  unable  to  discover  evidence 
of  the  defendant's  guilt.  As  the  evidence  thus  sought  to  be  introduced 
was  incompetent,  no  error  can  be  predicated  upon  its  exclusion.    Id. 

<10.)  Same — Good  character — Charge. 

Defendant's  counsel  asked  the  court  to  charge  that  the  defendant's 
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good  character  "which  is  not  questioned  is  presumptive  evidence  of 
his  innocence."  In  response  to  this  request  the  court  said :  "  I  will 
charge  the  jury  that  the  evidence  of  his  good  character  in  itself  might 
be  sufficient  to  create  a  reasonable  doubt."  To  this  charge  the  defend- 
ant excepted  and  again  repeated  his  last  request  to  charge  and  the 
court  replied :  "  He  is  presumptively  innocent  in  all  respects  until  the 
proof  shows  otherwise."  Held,  that  the  refusal  of  the  court  to  charge 
as  requested  was  not  error  when  considered  in  connection  with  the 
charge  made.     People  v.  Roach 307 

(11.)  Sah]&--Evidencb — Review  bt  court  or  appeals. 

Extensive  as  is  the  power  of  review  vested  in  the  Court  of  Appeals 
on  an  appeal  from  a  judgment  of  death,  the  law  does  not  intend  to 
substitute  the  conclusions  of  fact  which  may  b^  drawn  from  the  evi- 
dence by  seven  judges  for  the  conclusions  of  fact  which  have  been 
drawn  from  the  evidence  by  twelve  jurors,  unless  it  is  clear  that  the 
view  of  the  facts  taken  by  the  jury  is  wrong.  It  is  the  duty  of  tlia 
court  to  affirm,  if  the  trial  was  fair  and  without  legal  error  and  the 
verdict  was  not  against  the  weight  of  evidence.    People  v.  Becker    OS 

(12.)  Same — Foolirh  ob  blunderino  conduct  on  part  of  accused. 

An  argument  upon  a  trial  for  murder  that  it  is  impossible  to  believe 
that  defendant  would  have  been  so  foolish  as  to  order  or  induce  the 
murder  to  be  committed  at  a  time  when  he  himself  would  almost  cer- 
tainly be  the  one  man  who  would  be  suspected  of  complicity  therein  is 
a  proper  matter  to  be  considered  by  the  jury.  It  cannot,  however,  be 
laid  down  as  matter  of  law  that  a  jury  is  bound  to  hold  that  a  speci- 
fied event  has  not  occurred  because  its  occurrence  involves  unwise  or 
foolish  or  blundering  conduct  on  the  part  of  the  accused  person.    Id. 

(13.)  Same — Corroboration  of  accomplices. 

While  there  can  be  no  conviction  of  a  defendant,  charged  with 
murder,  upon  the  testimony  of  accomplices  unless  that  testimony  i» 
believed  and  is  supported  by  other  evidence  tending  to  connect  the 
defendant  with  the  killing,  the  law  does  not  require  that  the  whole  case 
shall  be  proved  outside  the  testimony  of  the  accomplices.  The  "  other 
evidence,"  required  by  section  309  of  the  Code  of  (Criminal  Procedure, 
need  only  tend  to  connect  the  accused  with  the  commission  of  the 
offense  and  it  is  for  the  jury  to  determine  whether  the  corroboration 
is  sufficient  to  satisfy  them  of  defendant's  guilt.    Id. 

(14.)   Same. 

Upon  examination  of  the  record  and  after  careful  consideration^ 
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held,  that  there  is  evidence  therein  other  than  that  of  accomplices  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime.  Peo- 
ple V.  Becker 03 

(15.)  Sahb— Dying  dbclasationb. 

Upon  a  trial  for  murder  in  the  first  degree,  where  the  defendant 
was  charged  with  having  induced  others  to  do  the  actual  killing, 
evidence  offered  as  a  dying  declaration,  that  one  of  the  actual  mur- 
derers who  had  been  theretofore  convicted,  declared  just  before  his 
execution  that,  so  far  as  he  knew,  the  defendant  had  nothing  to  do  with 
the  killing,  was  properly  excluded.  Evidence  of  dying  declarations  is 
not  admissible  under  the  law  of  this  state  tmless  the  declaration  from 
the  victim  of  the  assault,  the  alleged  perpetrator  of  which  is  on 
trial.    Id. 

(16.)  Same — Excluding  juby  fbom  court  room  during  argument  as  to 
admissibiuty  of  evidence. 

A  contention  that  reversible  error  was  committed  in  excluding  the 
jury  from  the  court  room  during  the  argument  as  to  the  admissibility 
of  the  alleged  dying  declaration — ^their  exclusion  being  a  violation  of 
the  right  to  a  trial  by  jury  guaranteed  by  the  Constitution  of  the 
state  (Const,  art.  1,  {  2) — cannot  be  upheld.  The  argument  related 
solely  to  a  question  of  law,  determinable  by  the  trial  judge,  and  with 
which  tlie  jury  had  no  concern  whatever.  While  it  is  never  error  to 
permit  the  jury  to  be  present  during  the  discussion  of  questions  of  law 
by  counsel,  it  was  not  error  to  exclude  the  jury  under  the  circumstances 
of  the  present  case.  (People  Y.  Randazzio,  194  N.  Y.  147,  distin- 
guished. )    Id. 

(17.)  Same— When  testimony  of  acts  and  declarations  of  conspira- 
tors IN  absence  of  defendant  admissible. 

Evidence  relating  to  the  acts  and  statements,  in  the  defendant's 
absence,  of  persons  who  conspired  with  him  to  commit  the  murder  was 
properly  received  under  the  rule  that  when  a  conspiracy  is  shown,  or 
evidence  on  the  subject  given  sufficient  for  the  jury,  then  the  acts  and 
declarations  of  the  conspirators,  in  furtherance  of  its  purpose  and 
object,  are  competent.  (People  v.  McKane,  143  N.  Y.  455,  470;  Peo- 
ple V.  Seidenshner,  210  N.  Y.  341,  360,  followed.)     Id. 

(18.)  Same— When  testimony  tending  to  show  payment  of  money  to 
actual  murderers  competent. 

Testimony  of  the  widow  of  one  of  the  actual  murderers  to  the  effect 
that  on  the  evening  following  the  murder  lier  husband  brought  a 
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package  of  money  to  her  apartment,  where  he  met  the  other  murderers, 
and  after  a  conference  with  them  in  an  adjoining  room  the  party 
separated  is  clearly  relevant  where  there  is  prior  testimony  that  earlier 
on  the  same  day  one  of  the  conspirators,  at  defendant's  express  request, 
had  furnished  money  to  pay  the  murderers,  which  had  heen  handed 
over  to  the  witness'  husband.  Where  a  conspiracy  to  kill  involves  the 
employment  of  hireling  murderers,  the  proof  is  not  necessarily  so 
limited  as  to  exclude  all  evidence  of  occurrences  after  the  killing. 
The  fulfillment  of  the  agreement  by  the  subsequent  payment  and  receipt 
of  the  sum  agreed  upon  is  a  relevant  fact  and,  therefore,  properly 
provable.    Id. 

(19.)  Same — Evidence  reviewed  and  held  sufficient  to  wabrant  sub- 
mission TO  JUBT. 

Upon  review  of  the  record  and  of  the  specific  points  for  the  appellant 
as  they  are  stated  in  the  brief  of  his  counsel,  held,  ( 1 )  that  the  rules 
of  law  required  the  submission  of  the  issues  of  fact  to  the  jury;  (2) 
that  the  case  was  fairly  and  impartially  tried;  (3)  that  no  errors  of 
law  were  committed  prejudicial  to  the  defendant;  and  (4)  that  the 
verdict  cannot  be  deemed  to  be  against  the  weight  of  evidence  or 
against  law  within  the  meaning  of  section  528  of  the  Code  of  Criminal 
Procedure.  There  being  sufficient  evidence  in  quantity  and  quality  to 
take  the  case  to  the  jury,  tlieir  verdict,  in  the  absence  of  any  of  the 
statutory  grounds  for  reversal,  is  conclusive.    Id. 

(20.)  Same — ^Admonition  to  jubt  to  agbee. 

An  earnest  admonition  to  a  jury  to  come  to  an  agreement  is  neither 
improper  nor  unusual.    Id. 

(21.)  Same — Code  cbim.  pbo.,  sec.  465,  sub.  7. 

The  court  may  not  grant  a  new  trial  under  the  provisions  of  the 
Code  of  Criminal  Procedure  relating  to  newly-discovered  evidence  (§ 
465,  subd.  7)  where  the  freshly-proffered  proof  goes  simply  to  im- 
peach or  discredit  a  witness  sworn  upon  the  first  trial.    Id. 

NEW  TRIAL. 

Newly  discovebed  evidence — Code  cbim.  pbo.,  sec.  465,  sub.  7. 

A  new  trial  may  not  be  granted  under  section  465  (7)  of  the  Code 
of  Criminal  Procedure  relating  to  newly  discovered  evidence  where 
the  freslily  proffered  proof  goes  simply  to  impeach  or  discredit  a  wit- 
ness sworn  upon  the  first  trial,  or  is  merely  cumulative.  People 
v.   Becker    439 
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PERJURY. 
See  Certificate  of  Reaaonable  Doubt,  6. 
NOTES. 

NOTE  ON  WHITE  SLAVE  ACT 493 

NOTE  ON  CONCEALED  WEAPONS 391 

NOTE  ON  PANDERING 491 

NUISANCE. 

See  Public  Nuisancjk. 

PROSTITUTION. 

(1.)    New  YORK  CITT  CONSOLIDATION  ACT,  SEC.  1468,  SUB.  2. 

Upon  the  trial  of  a  charge  of  disorderly  conduct  under  section 
1458  (2)  of  the  New  York  City  Consolidation  Act,  which  provides  that 
every  common  prostitute  or  nipfht-walker  loitering  or  being  in  any 
thoroughfare  or  public  place  for  the  purpose  of  prostitution  or  solici- 
tation, the  prosecution,  in  order  to  support  a  conviction,  must  estab- 
lish that,  such  loitering  was  committed  by  a  common  prostitute  or 
night-walker,  and  the  fact  that  defendant  had  been  in  the  neighbor- 
hood and  loitering  there  is  no  proof  that  she  is  such  a  character, 
and  the  testimony  of  the  police  officer  that  he  knew  her  to  be  such  a 
one  is  inadmissible  as  a  conclusion.    People  v.  Moiling 433 

(2.)  Compulsory  prostitutton  of  woi^rEN — Penal  Law,  Section  2460. 
Section  2460  of  the  Penal  Law  and  the  provisions  of  the  Penal  Code 
from  which  it  was  derived  construed,  and  held,  that  the  purpose  of  the 
statute  is  to  protect  women  asrainst  all  forms  of  "  compulsory  pros- 
stitution."  The  statute  is  directed  against  the  system,  the  permanent 
conditions,  and  not  against  individual  and  voluntary  associations. 
People  v.  Draper 474 

(3.)  Same— Intent. 

It  is  the  intent  with  which  a  woman  or  girl  is  brought  into  the  State 
or  is  induced,  enticed  or  procured  to  enter  a  house  of  prostitution 
which  gives  the  gravamen  of  the  crime.    Id. 

(4.)  Same — Sufficiency  of  indictment  under  rub.  3. 

Subdivision  3  of  section  2460  of  the  Penal  Law  should  be  construed 
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with  the  last  word  "  or  "  in  the  3d  line  omitted,  and  as  so  construed 
an  indictment  thereunder  which  charges  that  the  defendant  did  felon- 
iously induce  and  procure  the  complaining  witness  for  prostitution, 
and  did  advise  her  to  have  unlawful  sexual  intercourse  for  money 
with  men,  and  did  feloniously  induce  and  procure  her  to  have  unlaw- 
ful sexual  intercourse  and  relations  with  a  man  whose  name  is  to  this 
grand  jury  unknown,  and  whom  he  brought  to  her  for  that  purpose, 
but  fails  to  allege  that  the  defendant  induced,  enticed  or  procured  the 
complaining  witness  to  enter  a  house  of  prostitution  for  the  purpose  of 
prostitution  or  other  immorality,  fails  to  charge  a  crime.    Id. 

<5.)  Same — Intent  gravamen  of  cbime. 

Although  the  title  of  an  act  is  no  part  of  the  law,  yet  it  may  be 
resorted  to  as  an  aid  in  determining  legislative  intent  when  that 
intent  is  otherwise  ambiguous.    Id. 

(6.)  Statutes — Kule  op  construction. 

An  original  statute  and  all  its  amendments  must  be  read  together 
and  viewed  as  one  act  passed  at  the  same  time.    Id. 

(7.)  Same. 

Words  in  a  statute  which  fail  to  have  any  useful  purpose  may  be 
eliminated  in  arriving  at  the  intent  of  the  Legislature. 
Howard,  J.,  dissented. 

PUBLIC  HEALTH. 

(1.)  Public   health — Cold   storage — Storing  pood  betond  thie  pre- 
scribed BT  STATUTE. 

Section  337  of  the  Public  Health  Law,  as  amended  by  chapter  414 
of  the  Laws  of  1914,  providing  that  "  It  shall  hereafter  be  unlawful  for 
any  person,  corporation  or  corporations,  engaged  in  the  business  of 
cold  storage  warehousemen  or  refrigerating,  or  for  any  person  placing 
food  in  a  cold  storage  trarehouse,  to  keep  in  storajje  for  preservation 
or  otherwise  any  kind  of  food  or  any  article  used  for  food  a  longer 
period  than  ten  calendar  months,  excepting  butter  products  which  may 
be  kept  In  said  cold  storage  or  refrigeration  twelve  calendar  months,** 
is  a  valid  exercise  of  the  police  power,  designed  to  protect  the  health 
of  the  community.    People  v.  Finkelstein 143 

<2.)  Same — Tii^fE  prescribed  is  that   spent  in  one  or  more  store- 
houses. 

Said  statute  should  be  so  construed  that  food  products  may  not  be 
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kept  in  cold  storage  in  the  aggregate  longer  than  the  time  prescribed, 
whether  that  time  shall  be  spent  in  one  or  more  than  one  warehouse, 
or  the  products  shall  have  been  placed  in  storage  by  one  or  more  than 
one  owner.    Id. 

<3.)  Same. 

Hence,  warehousemen  who  keep  the  goods  in  storage  after  the  ex- 
piration of  the  prescribed  period  from  the  date  of  the  first  storage,  or 
persons  who  place  the  goods  in  storage  after  the  limit  has  been  ex- 
hausted, or  who  having  placed  them  in  storage  before  the  expiration 
of  such  time  limit  shall  keep  them  beyond  it,  are  guilty  of  a  violation 
of  the  statute.    Id. 

<4.)  Same — Purchaser  chargeable  with  knowledge  that  goods  have 

BEEN  stored  FOR  FULL  TIME  FROM  MARKS  ON  PACKAGE. 

Since  section  336  of  the  Public  Health  Law,  as  amended  by  chapter 
414  of  the  Laws  of  1914,  requires  that  all  articles  of  food  placed  in 
cold  storage,  or  the  packages  in  which  they  are  contained,  shall  be 
plainly  marked  with  the  day  of  receipt  and  with  the  date  of  removal, 
and  since  the  rules  of  the  State  Board  of  Health  prohibit  the  oblitera- 
tion of  any  such  marks,  a  purchaser  of  articles  which  have  been  in 
cold  storage  is  chargeable  with  knowledge  of  the  date  of  their  receipt 
or  removal.    Id. 

<6.)  Same — Evidence — Written  reports  op  inspectors  admissible  in 
evidence. 

Upon  the  prosecution  of  a  defendant  for  a  violation  of  the  provi- 
sions of  the  Public  Health  Law,  in  that  he  kept  goods  in  cold  storage 
beyond  the  time  limited  by  the  statute,  the  written  reports  of  the  in- 
spectors are  admissible  in  evidence.    Id. 

(6.)  Same — Evidence  as  to  erasure  of  marks. 

Evidence  held  to  be  insufficient  to  warrant  the  conviction  of  the 
defendant  for  violating  the  rules  of  the  State  Commissioner  of  Health 
in  erasing  or  causing  to  be  erased  certain  marks  on  the  goods  stored, 
showing  the  date  of  their  receipt  or  removal.    Id. 

(7.)  Same— Practice  of  medicine  by  pharmacy  company  in  violatJon  of 
public  health  law. 

A  person  who  advertises  under  his  trade  name  as  "The  Standard 
Pharmacy  Company "  to  give  a  free  medical  examination,  and  em- 
ploys a  duly  licensed  physician  for  such  purpose,  and  issues  cards  en- 
titled, "  Card  for  free  examination.    Medical  and  surgical  office  of  The 
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Standard  Pharmacy  Company,"  giving  the  address  and  directing  the 
doctor  to  make  examination  and  give  medical  advice  to  the  bearer 
who  is  now  using  remedies  of  the  company,  and  to  make  no  charge  to 
the  holder  of  the  card,  but  to  charge  the  same  to  the  company,  and 
giving  the  office  hours,  may  be  deemed  to  hold  himself  out  under  hia 
trade  name  as  being  able  to  diagnose  and  treat  diseases,  and  hence, 
may  be  convicted  of  practicing  medicine  unlawfully,  in  violation  of 
secton  174  of  the  Public  Health  Law.  People  ex  rel.  Lederman  v. 
Warden    138 

(8.)  Sahk— Sec.  153. 

The  deposition  before  the  Magistrate  being  superseded  by  the  Dis- 
trict Attorney's  information  it  cannot  be  challenged  by  a  demurrer 
before  the  Court  of  Special  Sessions,  Defendant  should  have  moved 
to  dismiss  the  information  because  of  the  insufficiency  of  evidence. 
People  V.  Stahl 164 

PUBLIC  NUISANCE. 

(1.)    PUBUO   NUISANCE — DELETERIOUS   FUMES   ABISINO   FBOM    MANUFACTUB- 
INO  PLANT  SITUATED  IN  POREIGN  STATE. 

A  foreign  corporation,  conducting  an  industrial  plant  in  an  adjoin- 
ing State  cannot  be  indicted  in  this  State  for  maintaining  a  public 
nuisance  in  violation  of  the  Penal  Law,  because  deleterious  fumes, 
gases  and  odors,  emitted  from  its  plant,  are  carried  into  this  State  to 
the  alleged  impairment  of  the  health  of  our  citizens.  People  v. 
International  Nickel  Co 241 

( 2. )  Same — Jttrtsdictiow. 

The  fact  that  said  fumes  are  carried  by  the  wind  into  this  State  does 
not  constitute  a  nuisance  within  this  State  so  as  to  render  the  de- 
fendant amenable  to  our  statutes.  It  is  the  misuse  of  the  plant  itself 
that  is  the  nuisance,  and  that  can  only  be  attacked  in  the  State  where 
the  plant  is  situated.    Id. 

RAPE. 

( 1 . )  Bape — Evidence — Corroboration. 

In  the  prosecution  of  a  defendant  for  the  crime  of  rape  in  the  second 
degree,  it  is  reversible  error  for  the  court  to  refuse  to  charge  that  the 
mere  fact  that  the  defendant  was  alone  in  the  house  with  the  complain- 
ant during  the  time  in  question,  is  not  a  corroboration  of  the  charge 
against  him.    People  v.  Kingsley 70 
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(2.)  Same. 

Tlie  corroboration  required  by  the  provisions  of  the  Penal  Law 
cannot,  to  any  extent,  rest  upon  the  mere  opportunity  for  the  commis- 
sion of  the  crime.    Id. 

(3.)  Same— Evidence  as  to  subbendeb  of  defendant  by  bondsmen. 

It  was  also  error  for  the  district  attorney  to  ask  the  defendant  upon 
his  cro|s-examination  whether  his  first  bondsmen,  who  were  his  cousins, 
had  surrendered  him,  although  it  was  explained  that  the  only  object  of 
such  evidence  was  to  establish  what  took  place  at  the  time.    Id. 

RECOVERING  STOLEN  PROPERTY. 

Receiving   stolen   propebty — Evidence — Accomplices — Corroboration — 
Knowledge  bt  purchaser  that  property  had  been  stolen. 

Where,  upon  the  prosecution  of  a  defendant  for  the  crime  of  receiv- 
ing stolen  property,  knowing  it  to  have  been  stolen,  the  fact  of  the  de- 
fendant's purchase  of  the  property  from  the  persons  wlio  received  it 
from  the  thieves  was  admitted,  and  the  only  direct  testimony  as  to 
knowledge  by  the  defendant  that  the  property  liad  been  stolen  was 
given  by  accomplices  for  the  arrest  of  whom  warrants  had  been  issued, 
but  not  executed,  evidence  of  a  truckman  who  took  the  property  to  the 
freight  house  and  of  a  freight  clerk  to  the  eflfect  that  there  was  nohing 
to  indicate  that  the  transaction  was  other  than  an  ordinary  shipment 
by  the  owner,  does  not  sufficiently  corroborate  the  testimony  of  the 
accomplices  so  as  to  justify  a  finding  of  guilty  knowledge  by  the  de- 
fendant.   People  V.  Markus 189 

RES  JUDICATA. 

Res  judicata — Fire  escapes  in  tenement  houses. 

A  former  decision  as  to  fire  escapes  of  particular  property,  in  a 
criminal  court,  where  the  issues  of  law  and  fact  were  identical  and 
the  actions  between  the  same  parties  or  their  privies,  held  to  be 
res  judicata.    People  v.  Cans 179 

SUNDAY. 

(1.)  Moving  pictures  on,  not  a  crime. 

The  exhibition  of  moving  pictures  on  Sunday  is  not  a  crime  in  this 
state. 

The  legislature  alone  may  command  how  Sunday  be  kept,  and  unless 
it  so  authorizes  a  municipality  cannot  by  ordinance  compel  the  clos- 
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ing  of  moving  picture  shows  on  Sunday,  nor  may  its  mayor  prohibit 
them  by  the  conditions  of  a  license.    Klinger  v.  Ryan 382 

(2.)  Same — Injuction   not  granted  to   bestrain  fictube   shows   on 

SUNDAY. 

An  injunction  will  not  be  granted  to  restrain  the  arrest  of  plaintiff, 
the  proprietor  of  a  moving  picture  show,  for  opening  it  on  Sunday 
contrary  to  the  conditions  of  a  license  granted  to  him  by  a  mayor  of  a 
city.    Id. 

(3.)  Same— Penal  law,  §  864. 

If  plaintiff  is  oppressed  or  injured  by  any  unlawful  act  of  defend- 
ant, the  chief  of  police,  he  may  invoke  section  854  of  the  Penal  Law,  or 
bring  an  action  against  him  for  damages.    Id. 

(4.)  Moving  pictures. 

Although  the  city  of  Yonkers  under  its  charter  may  license  an  ex- 
hibition of  moving  pictures,  it  cannot,  in  the  absence  of  statutory 
authority,  pass  or  enforce  an  ordinance  punishing  by  fine  and  im- 
prisonment a  person  who  gives  such  exhibition  on  Sunday.  People 
ex  Tel.  Eieley  v.  Lent 90 

(5.)  Jurisdiction — Power  of  municipalitt  to  fine  or  imprison. 

A  municipality  has  only  power  to  fine  or  imprison  when  such  power 
is  given  to  it  by  the  Legislature.    Id. 

(6.)  Same— Penal   law,    |    2145— What   is    a   violation    of — Sunday 
sports  for  profit — When  motion  fob  injunction  denied. 

The  conduct  for  profit  on  Sunday  of  motor  cylcle  and  bicycle  races 
within  an  unroofed  enclosure  called  the  "Velodrome"  located  in  a 
sparsely  settled  locality  500  feet  from  any  public  road  and  where  there 
are  no  churches,  school-houses  or  public  buildings  within  one-half  or 
three-quarters  of  a  mile  is  a  violation  of  section  2145  of  the  Penal  Law 
which  provides  that  "all  shooting  *  *  *  or  other  public  sports, 
exercises  or  shows  upon  the  first  day  of  the  week  ♦  •  ♦  are  pro- 
hibited," and  a  motion  for  an  injunction  restraining  the  sheriff  from 
interfering  with  such  exhibition  will  be  denied.  Velodrome  v. 
Stengel    613 

( 1.)  Same— Moving  pictures — ^Mayor  cannot  refuse  license  of  theater 
to  be  open  sunday. 

A  mayor  of  a  city  may  not  legally  refuse  to  license  a  moving  picture 
theater  except  on  condition  that  it  will  not  be  open  on  Sunday.  Peo- 
ple ex  rel.  Klinger  v.  Rand 431 
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TIPPING. 
See  Constitutional  Law,  Arrest  of  Judgment,  Labor  Law  Jurisdiction. 

TRIAL. 

ITAILTTRE  OF  MAGISTRATE  TO  INFORM  DEFENDANT  OF  RIOHT  TO  GOMMTJNIOATB 
WITH  FRIENDS — Ck)DE  GRIM.  PRO.,  |  768. 

Where  defendant  was  arrested  at  ten  minutes  after  ten  p.  m.,  was 
put  on  trial  immediately  upon  arraignment  the  same  evening,  and 
forthwith  found  guilty,  the  failure  of  the  magistrate  to  inform  him  of 
his  right  to  communicate  with  relatives  or  friends  as  provided  by 
section  81  of  the  Inferior  Criminal  Courts  Act  deprived  defendant, 
who  was  not  represented  by  counsel,  of  a  fair  trial,  and  the  judgment 
of  conviction  will  be  reversed  and  a  new  trial  ordered  pursuant  to 
section  768  of  the  Code  of  Criminal  Procedure.  People  v.  Kemp- 
ner   35 

(2.)  Trial  judge  should  pass  upon  reasonable  request  to  charge. 

The  trial  judge  should  pass  squarely  upon  every  reasonable  request 
to  charge  made  without  undue  repetition,  so  that  the  jurors  may  at 
once  realize  whether  or  not  the  proposition  tendered  is  correct. 

Rich,  J.,  dissented.    People  v.  Scharf 281 

See  Conspiracy 

TWO  FOLD  JEOPARDY. 

See  Constitutional  Law,  1. 

REQUISITION  OF  FUGITIVE  FROM  JUSTICE. 

(1.)  Provisions  of  U.  S.  constitution  and  revised  statutes. 

A  proceeding  for  requisition  is  purely  constitutional  and  statutory. 
Section  2  of  article  4  of  the  Constitution  of  the  United  States  and  sec- 
tion 5278  of  the  United  States  Revised  Statutes  prescribe  certain  con- 
ditions and  when  these  are  fulfilled  it  becomes  the  duty  of  the  Execu- 
tive of  the  State  to  which  the  accused  has  fled  to  arrest  and  deliver 
him  over  to  the  agent  of  the  demanding  State.  People  ex  rel.  Mar- 
shall V.  Moore 342 

(2.)  Same. 

It  must  appear  to  the  Governor  of  a  State  to  whom  a  demand  for  a 
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requisition  is  presented,  before  he  can  lawfully  comply  with  it,  first, 
that  the  person  demanded  is  substantially  charged  with  a  crime  against 
the  laws  of  the  State  from  whose  justice  he  is  alleged  to  have  fled,  by 
an  indictment  or  an  affidavit,  certified  as  authentic  by  the  Governor 
of  the  State  making  the  demand ;  and  second,  that  the  person  demanded 
is  a  fugitive  from  the  justice  of  the  State,  the  executive  authority  of 
which  makes  the  demand.  The  first  of  these  prerequisites  is  a  question 
of  law  and  is  always  open  upon  the  face  of  the  papers  to  judicial  in- 
quiry on  an  application  for  a  discharge  under  a  writ  of  habeas  corpus. 
The  second  is  a  question  of  fact  which  the  Governor  of  the  State  upon 
whom  the  demand  is  made  must  decide  upon  such  evidence  as  he  may 
deem  satisfactory.    Id. 

(3.)  Same — Sufficiency  of  indictment  in  foreign  state. 

An  indictment  for  theft  or  larceny  issued  in  the  State  of  Massa- 
chusetts and  duly  certified  by  the  Governor  of  that  State,  examined 
and  held,  to  sufficiently  charge  the  relator  with  a  crime  and  that  a 
writ  of  habeas  corpus  should  be  dismissed.     Id. 

(4.)  Same — Burden  of  proof  on  habeas  corpus. 

The  only  questions  before  the  court  on  habeas  corpus  are  whether  the- 
relator  is  unlawfully  deprived  of  his  liberty,  and  whether  the  Gover- 
nor of  this  State  in  honoring  the  demand  of  a  foreign  State  has  acted 
without  authority  of  law.  It  is  not  enough  for  the  relator  to  show 
that  the  indictment  is  defective  under  the  laws  of  this  State;  he  ia 
bound  to  overcome  the  presumption  that  the  Governors  of  the  twa 
States  have  performed  their  duties  under  the  laws  of  the  United 
States.    Id. 

STATUTES. 

(1.)  Repeal  of,  by  implication  not  favored  by  law. 

Repeal  of  a  statute  by  implication  is  not  favored,  and  a  statute  wiU 
not  be  deemed  to  have  been  repealed  by  a  later  statute  if  the  two  arfr 
not  clearly  repugnant,  unless  the  intent  so  to  do  is  clearly  indicated. 
People  V.  Dwyer 198 

(2.)  Same — When   courts  will  sustain  two  statutes  even  though 

THEY  cover  substantially  THE  SAME  OFFENSE. 

Penal  statutes  even  though  tliey  cover  substantially  the  same 
offenses  may  stand  together.  (Penal  Law,  §  1938.)  Where,  as  in 
section  2500  of  the  Penal  Law,  the  legislature  has  said  that  no  provi- 
sion of  a  particular  act  shall  be  deemed  repealed,  altered  or  amended 
by  the  passage  of  any  subsequent  statute  inconsistent  therewith,  un- 
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leRS  such  statute  shall  explicitly  refer  thereto  and  directly  repeal, 
alter  or  amend  the  same,  the  courts  will  not  construe  a  subsequent 
statute  as  repealing,  altering  or  amending  such  former  statute  unless 
the  intent  so  to  do  is  clear  and  unmistakable.    Id. 

TRIAL. 

See  Certificate  of  Reasonable  Doubt. 

WITNESS. 

<1.)  Witness — Compitlsort  attendance  of  one  accused  of  murder  as 
wrrNESS  IN  A  proceeding  wherein  the  charge  is  being  investigated 
IS  A  violation  op  constitutional  rights. 

Tlie  compulsory  attendance  of  one  accused  of  crime  as  a  witness  in 
a  proceeding  wherein  the  charge  is  being  investigate,  not  simply  the 
administering  an  oath,  violates  his  constitutional  rights  irrespective  of 
whether  he  is  called  before  a  cororner,  a  committing  magistrate  or  a 
grand  jury.     (N.  Y.  Const,  art.  1,  §  6.)     People  v.  Ferola 244 

(2.)  Same— Where  the   admission  of  confession  before  corner  did 

NOT  affect  substantial  RIGHTS  OF  DEFENDANT.      Id. 

WRIT    OF    PROHIBITION. 

<1.)  Writ  of  prohibition — Inspection  of  minutes  of  grand  jury. 

Tlie  only  function  of  a  writ  of  prohibition  is  to  prevent  a  court  or  a 
judicial  officer  from  acting  without  or  in  excess  of  its  or  his  jurisdic- 
tion. 

Hence,  such  a  writ  should  not  be  granted  to  restrain  a  justice  of  the 
Supreme  Court  from  granting  leave  to  inspect  the  minutes  of  the  grand 
jury,  for  he  has  power  to  make  such  order.  People  ex  rel.  Martin 
v.    Brady    316 

(2.)   Same. 

A  motion  for  leave  to  inspect  the  minutes  of  the  grand  jury  should 
never  be  granted  unless  the  court  is  satisfied  that  it  is  made  in  good 
faith,  for  the  purpose  of  moving  to  dismiss  the  indictment  upon  legal 
grounds.  But,  even  if  so  satisfied,  it  is  not  obligatory  upon  the  court 
to  grant  the  motion  where  a  disclosure  of  the  evidence  heard  by  the 
grand  jury  may  tend  to  defeat  the  ends  of  justice.    Id. 
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